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In  the  District  Court  of  the  United  States  in  and  for  the 

Southern  District  of  CaHfornia 

Central   Division 

No.   5868-B 

LAURA  GAWECKI  and  COLLETTE  MITRE,  doing 
business  under  the  fictitious  name  of  SKYLARK 
CAFE  &  RESTAURANT, 

Plaintiffs, 

vs. 

GENERAL  INSURANCE  COMPANY  OF 
AMERICA,  a  corporation, 

Defendant. 

COMPLAINT   FOR  DAMAGES   UNDER   FIRE 
INSURANCE  CONTRACT 

Plaintiffs  Complain  and  Allege: 

I. 

That  at  all  times  herein  mentioned  plaintiffs  were  part- 
ners doing  business  under  the  fictitious  name  of  Skylark 
Cafe  &  Restaurant.  That  the  plaintiffs  were  and  are 
citizens  of  the  State  of  California. 

II. 

That  at  all  times  herein  mentioned  defendant  was  and 
now  is  a  corporation  organized  under  and  by  virtue  of 
the  laws  of  the  State  of  Washington,  and  was  and  now 
is  a  citizen  of  the  State  of  Washington.   [2] 

III. 

That  the  defendant  was  at  all  times  herein  mentioned 
engaged  in  the  business  of  writing  insurance  under  and 
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by  virtue  of  the  laws  of  the  State  of  Cahfornia  pertain- 
ing to  insurance  companies. 

IV. 

That  the  amount  in  controversy  herein,  exclusive  of 
interest  and  costs,  is  the  sum  of  $20,388.95. 

V. 

That  the  jurisdiction  of  this  court  is  based  upon  the 
diversity  of  the  citizenship  of  the  parties  hereto  and  the 
amount  in  controversy,  exclusive  of  interest  and  costs, 
being-  in  excess  of  $3000. 

VI. 

That  on  or  about  the  10th  day  of  July  1945,  for  a 
valuable  consideration,  defendant  issued  a  fire  insurance 
policy  on  the  California  standard  form  in  which  it  insured 
furniture,  fixtures  and  equipment  usual  to  a  restaurant, 
awnings  and  other  personal  property,  as  well  as  beers, 
wines,  liquors,  and  property  incidental  to  restaurant  busi- 
ness of  the  plaintiffs  located  at  7519  Sunset  Boulevard, 
Los  Angeles,  California,  in  the  amount  of  $35,500. 

VII. 

That  on  or  about  the  12th  day  of  January  1946,  and 
while  said  insurance  policy  hereinabove  mentioned  was  in 
full  force  and  effect,  a  fire  occurred  on  the  premises  oc- 
cupied by  the  plaintififs,  resulting  in  loss  and  damage  to 
the  property  of  the  plaintiffs  in  the  amount  of  $26,880.23. 

VIII. 

That  immediately  thereafter  plaintiffs  gave  written  no- 
tice of  said  loss  to  defendant,  and  protected  the  property 
from  further  damage;  separated  the  damaged  and  undam- 
aged personal  property  and  put  it  in  the  best  possible 
order,  and  made  a  complete  inventory,  [3]  stating  the 
quantity  and  cost  of  each  article  and  the  amount  claimed 
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thereon.  That  within  60  days  after  the  commencement 
of  the  fire,  the  insured  notified  the  defendant  company, 
at  its  main  office  in  Cahfornia,  by  written  statement, 
signed  and  sworn  to,  setting  forth  their  knowledge  and 
behef  as  to  the  origin  of  the  fire,  the  interest  of  the 
insured  and  all  others  in  the  property,  the  cash  value  of 
the  different  articles  or  properties  and  the  amount  of  loss 
thereon,  all  encumbrances  thereon,  all  other  insurance 
covering  said  articles,  a  copy  of  the  description  and 
schedules  of  all  other  policies,  and  all  changes  of  title, 
use,  occupancy,  location,  and  possession  of  said  property. 

IX. 

That  following  the  receipt  by  defendant  of  the  said 
sworn  proof  of  loss  hereinabove  mentioned,  defendant 
disagreed  with  the  amount  claimed  therein  and  demanded 
of  plaintiffs  that  they  submit  the  question  of  the  amount 
of  loss  and  damage  to  an  appraisal,  and  defendant  named 
a  competent  and  disinterested  appraiser;  whereupon  and 
pursuant  to  said  request  for  appraisal  these  plaintiffs 
named  a  competent  and  disinterested  appraiser,  and  the 
two  appraisers  so  selected  nominated  an  umpire;  and 
thereafter  the  two  appraisers  and  the  umpire  did,  on  or 
about  the  21st  day  of  May  1946,  agree  in  writing  that 
the  loss  and  damage  to  the  property  of  the  plaintiffs  was 
the  sum  of  $26,880.23. 

X. 

That  there  was  in  existence  at  the  time  of  the  issuing 
of  said  policy  of  defendant  a  policy  of  insurance  issued 
by  the  Dubuque  Fire  &  Marine  Insurance  Company  of 
Dubuque,  Iowa,  in  the  amount  of  $12,500,  making  a  total 
insurance  on  the  property  of  the  plaintiffs  in  the  amount 
of  $48,000.  That  the  insurance  policy  issued  by  the  de- 
fendant company  insured  separately  the  food  and  liquor 
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of  the  plaintiffs,  the  loss  to  which  under  the  appraisal 
agreement  above  mentioned  was  determined  to  be  the  sum 
of  $1953.70.  That  the  pro  [4]  rata  share  of  the  balance 
of  $24,926.53,  under  the  terms  and  conditions  of  the 
policy  issued  by  the  defendant,  was  35.5/48  x  $24,926.53, 
making  the  total  liability  of  the  defendant  under  its 
policy  of  insurance  the  sum  of  $20,388.95. 

XL 

That  at  the  time  of  the  issuing  of  said  policy  the 
plaintiffs  were  not  the  sole  and  unconditional  owners  of 
the  personal  property  located  at  7519  Sunset  Boulevard, 
but  there  was  at  the  time  of  the  issuing  of  said  policy 
in  full  force  and  effect  a  chattel  mortgage  on  said  prop- 
erty issued  by  plaintiffs  to  Walter  J.  McCormick  and 
Edward  A.  Matlin,  which  fact  was  known  to  the  agents 
of  the  defendant  at  the  time  of  the  issuing  of  said  policy. 
That  said  property  insured  by  defendant  at  7519  Sun- 
set Boulevard  was  further  subject  to  a  lien  in  favor 
of  Leo  Kanner  and  Bertha  Kanner,  owners  of  the 
building  at  7519  Sunset  Boulevard,  for  the  payment  of 
rents  due  said  owners  from  these  plaintiffs,  a  fact  which 
was  known  to  the  agents  of  defendant  at  the  time  of  the 
writing  of  said  contract  of  insurance, 

XII. 

That  said  mortgage  issued  to  the  said  Walter  J.  Mc- 
Cormick and  Edward  A.  Matlin,  and  said  lien  in  favor  of 
Leo  Kanner  and  Bertha  Kanner  have  heretofore  been 
satisfied,  and  the  plaintiffs  are  now  entitled  to  all  amounts 
due  under  said  policy. 

XIIL 

That  there  is  now  due  and  owing  from  the  defendant 
to   the   plaintift^s   the   sum   of   $20,388.95,    and   although 
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demand  has  been  made  upon  the  defendant  for  said  sum, 
no  part  thereof  has  been  paid. 

XIV. 
That  plaintiffs  are  informed  and  beHeve  and  upon  such 
information  and  behef  allege  that  the  defendant  has  re- 
fused payment  of  the  amount  due  and  owing  to  the 
plaintiffs  under  the  policy  [5]  of  insurance  because  of  a 
provision  in  said  policy,  viz. : 

"This  entire  policy  shall  be  void  if  the  interest  of 
the  insured  be  other  than  unconditional  and  sole 
ownership." 

XV. 
That  the  defendant,  with  full  knowledge  of  the  fact 
that  the  interest  of  the  plaintiffs  was  not  that  of  sole 
and  unconditional  ownership,  after  the  fire  required  plain- 
tiffs to  submit  to  an  examination  under  oath,  required 
plaintiffs  to  submit  their  loss  to  an  appraisal,  and  has 
not  at  any  time  cancelled  said  policy  or  the  remainder 
thereof  and  has  retained  the  entire  premium  for  said 
policy,  and  has  waived  that  portion  of  the  terms  and 
conditions  of  said  policy  which  require  the  interest  of 
the  insured  to  be  unconditional  and  sole  ownership. 

Wherefore,  plaintiffs  pray  judgment  against  defendant 
in  the  sum  of  $20,388.95,  together  with  interest  thereon 
at  the  rate  of  7  per  cent  per  annum  from  the  21st  day 
of  May  1946;  for  costs  herein  expended;  and  for  such 
other  and  further  relief  as  to  the  court  may  seem  proper. 

GEORGE  PENNEY 

Attorney  for  Plaintiffs    [6] 
[Verified.] 

[Endorsed]  :    Filed  Oct.  17,  1946.     Edmund  L.  Smith, 
Clerk.  [7] 
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[Title  of  District  Court  and  Cause] 

ANSWER 

Comes  now  defendant  and  for  Answer  to  Plaintiffs' 
Complaint : 

I. 

As  to  the  allegations  of  Paragraph  VI  of  plaintiffs' 
complaint,  defendant  admits  it  insured  plaintiff  Laura 
Gawecki,  doing  business  as  the  Skylark  Restaurant, 
against  all  loss  of  damage  by  fire,  except  as  provided, 
to  an  amount  not  exceeding  $35,500.00  from  the  28th 
day  of  June,  1945,  to  the  28th  day  of  June,  1948,  by  a 
written  policy  of  insurance,  insuring  the  property  de- 
scribed as  furniture,  fixtures  and  equipment  usual  to  a 
restaurant;  and  on  beers,  wines  and  liquors  not  to  ex- 
ceed 25%  of  the  amount  of  insurance,  all  only  while 
situate  7519  Sunset  Boulevard,  Los  Angeles,  California, 
and  denies  the  [8]  balance  of  the  allegations  of  said 
Paragraph  VI  and  each  and  every  allegation,  matter,  and 
thing  therein  contained. 

II. 

As  to  the  allegations  of  Paragraph  VII  of  said  com- 
plaint, defendant  admits  the  same,  except  that  defendant 
states  that  it  is  without  knowledge  and  information  suf- 
ficient to  form  a  belief  as  to  the  truth  of  plaintiffs' 
averment  that  the  loss  and  damage  to  the  property  of 
plaintiffs  was  in  the  amount  of  $26,880.23. 

III. 

As  to  the  allegations  of  Paragraph  X  of  plaintiffs' 
complaint,  defendant  admits  that  there  was  in  existence 
at  the  time  of  the  issuing  of  defendant's  policy  a  policy 
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of  insurance  issued  by  the  Dubuque  Fire  &  Marine  In- 
surance Company  of  Dubuque,  Iowa,  in  the  amount  of 
$12,500,  making  a  total  insurance  on  the  property  of 
plaintiffs  in  the  amount  of  $48,000,  and  denies  the  bal- 
ance of  the  allegations  in  said  Paragraph  X  contained, 
and  each  and  every  other  allegation,  matter,  and  thing 
in  said  paragraph  contained,  and  particularly  denies  that 
the  liability  of  defendant  under  its  policy  was  in  the  sum 
of  $20,388.95,  or  in  any  other  sum  at  all. 

IV. 

As  to  the  allegations  of  Paragraph  XI  of  plaintiffs' 
complaint,  defendant  admits  said  allegations,  except  that 
defendant  denies  that  the  facts  alleged  in  said  Para- 
graph XI  were  known  to  the  agents  of  the  defendant  at 
the  time  of  issuing  of  said  policy  or  at  the  time  of  the 
writing  of  said  contract  of  insurance,  or  at  any  other 
time  prior  to  the  loss  by  fire  alleged  in  the  complaint. 

V. 

As  to  the  allegations  of  Paragraph  XII  of  plaintiffs' 
complaint,  defendant  denies  that  the  plaintiffs  are  now 
entitled  to  all  or  any  amount  due  under  said  policy,  and 
deny  that  all  or  any  amount  are  or  were  at  the  time 
of  the  commencement  of  the  foregoing-entitled  action,  or 
at  all,  due  under  said  policy;  and  as  to  the  balance  of 
the  [9]  of  the  allegations  of  said  Paragraph  XII  de- 
fendant states  that  it  is  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of  said 
averments. 
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VI. 

As  to  the  allegations  of  Paragraph  XIII  of  plaintiffs' 
complaint  defendant  denies  that  there  is  now  or  was  at 
the  time  of  the  commencement  of  the  foregoing-entitled 
action,  or  at  any  other  time,  or  at  all,  due  and  owing 
from  defendant  to  plaintiffs  the  sum  of  $20,388.95,  or 
any  other  sum  at  all. 

VII. 

As  to  the  allegations  of  Paragraph  XIV  of  plaintiffs' 
complaint  defendant  admits  that  defendant  has  and  does 
deny  liability  to  plaintiff  Laura  Gawecki  for,  among  other 
reasons,  the  breach  of  the  conditions  of  the  policy  of 
insurance  set  forth  in  said  Paragraph  XIV. 

VIII. 

As  to  the  allegations  of  Paragraph  XV  of  plaintiffs' 
complaint  defendant  denies  that  it  has  retained  the  entire 
premium  for  said  policy,  and  alleges  that  Laura  Gawecki 
has  never  cancelled  said  policy  or  demanded  or  requested 
a  return  of  any  of  the  premium,  and  denies  that  de- 
fendant has  waived  that  portion  of  the  terms  and  condi- 
tions of  said  policy  which  require  the  interest  of  the  as- 
sured to  be  unconditional  and  sole  ownership,  and  denies 
that  defendant  has  waived  any  of  the  terms  or  conditions 
of  said  policy. 

Further  Pleading  and  as  a  Further  and  Separate  De- 
fense to  Plaintiffs'  Complaint,  Defendant  Alleges : 

I. 

That  in  the  policy  of  insurance  referred  to  in  plaintiffs' 
complaint,  which  policy  is  in  the   form  provided  by  the 
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State    of    California,    and    known    as    the    "California 

Standard  Form  Fire  Insurance  Policy,"  it  was  provided: 

"Unless  otherwise  provided  by  agreement  endorsed 

hereon  or  added  hereto  this  entire   [10]   policy  shall 

be  void,     *     *     *     if  the  interest  of  the  insured  be 

other  than  unconditional  and  sole  ownership,    *    *    *" 

but  the  policy  pleaded  in  plaintiffs'  complaint  insured 
Laura  Gawecki,  doing  business  as  Skylark  Restaurant, 
against  loss  by  fire,  and  at  the  time  of  the  loss  by  fire 
alleged  in  plaintiffs'  complaint  to  the  property  described 
in  said  policy  of  insurance  the  said  Laura  Gawecki  was 
not  the  sole  and  unconditional  owner  of  said  property, 
but  owned  and  held  said  property  jointly  with  plaintiff 
Collette  Mitre,  and  said  condition  of  said  policy  was  not 
waived  by  agreement  endorsed  upon  said  policy  or  added 
thereto,  or  in  any  other  manner,  or  at  all,  and  it  was 
not  provided  otherwise  than  that  the  ownership  of  the 
insured  in  said  policy  of  the  property  described  therein 
should  be  other  than  unconditional  and  sole  ownership. 

Further  Pleading,  and  as  a  Second,  Further,  and 
Separate  Defense  to  Plaintiffs'  Complaint,  Defendant 
Alleges : 

I. 

That  in  the  policy  of  insurance  pleaded  in  plaintiffs' 
complaint,  which  policy  was  on  the  form  known  as  Cali- 
fornia Standard  Form  Fire  Insurance  Policy,  as  provided 
for  by  the  State  of  California,  it  was  provided  as  follows : 

"Unless  otherwise  provided  by  agreement  in  writ- 
ing endorsed  hereon  or  added  hereto  this  compg,ny 
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shall  not  be  liable  for  loss  or  damage  to  any  prop- 
erty insured  hereunder  while  encumbered  by  a  chat- 
tel mortgage,  but  the  liability  of  the  company  upon 
other  property  hereby  insured  shall  not  be  affected 
by  such  chattel  mortgage." 

11. 

That  at  the  time  of  the  loss  or  damage  to  the  property 
described  in  said  policy  of  insurance  and  in  plaintiffs' 
complaint  all  of  the  property  therein  described  was  en- 
cumbered by  chattel  mortgages,  one  executed  by  plain- 
tiffs herein  to  Walter  J.  McCormick  and  Edward  A. 
Matlin,  and  another  executed  by  former  owners  of  the 
property  to  Leo    [11]    Kanner  and   Bertha  Kanner. 

Wherefore,  defendant  prays  that  plaintiffs  take  noth- 
ing by  their  complaint  and  that  defendant  go  hence  and 
have  and  recover  its  costs  and  disbursements  herein. 
E.  EUGENE  DAVIS 
HINDMAN  &  DAVIS 
By  E.   Eugene  Davis 
Attorneys   for   Defendant 
607  South  Hill  Street 
Los  Angeles  14,  Cahfornia  [12] 

[Affidavit  of  Service  by  Mail.] 

[Endorsed]  :  Filed  Nov.  19,  1946.  Edmund  L.  Smith, 
Clerk.  [13] 
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In  the  District  Court  of  the  United  States 

Southern  District  of  California 

Central   Division 

Honorable  Leon  R.  Yankwich,  Judge 
No.  5869-Y 
LAURA  GAWECKI  and  COLLETTE  MITRE,  doing 
business   under   the   fictitious   name   of   SKYLARK 
CAFE  &  RESTAURANT, 

Plaintiffs, 
vs. 
DUBUQUE  FIRE  &  MARINE  INSURANCE  COM- 
PANY OF  DUBUQUE,   IOWA,  a  corporation. 

Defendant. 

No.   5868-Y 

LAURA  GAWECKI  and  COLLETTE  MITRE,  doing 
business  under  the  fictitious  name  of  SKYLARK 
CAFE  &  RESTAURANT, 

Plaintiffs, 
vs. 
GENERAL  INSURANCE  COMPANY  OF 
AMERICA,  a  corporation. 

Defendant. 

MEMORANDUM  DECISION 

The  above-entitled  causes,  heretofore  tried,  argued  and 
submitted,  are  now  decided  as  follows: 

It  Is  Ordered,  Adjudged  and  Decreed  that:   [14] 

(1)  In  Cause  No.  5868-Y,  the  plaintiffs  take  nothing 
against  the  defendant  General  Insurance  Company  of 
America,  a  corporation,  and  that  the  said  defendant  do 
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have  and  recover  from  the  plaintiffs  its  costs  and  dis- 
bursements therein. 

(2)  In  Cause  No.  5869- Y,  the  plaintiffs  take  nothing 
against  the  defendant  Dubuque  Fire  &  Marine  Insurance 
Company  of  Dubuque,  Iowa,  a  corporation,  and  that  the 
said  defendant  do  have  and  recover  from  the  plaintiff  its 
costs  and  disbursements  therein. 

I  am  of  the  view  that  the  plaintiffs  are  not  entitled  to 
recover  in  either  case.  The  defendants  in  their  Answer 
pleaded  the  violation  of  a  clause  of  the  fire  insurance 
policy  relating  to  unconditional  and  sole  ownership.  For 
a  while,  and  until  the  cause  was  fully  argued,  I  believed 
that  this  was  the  only  issue.  Had  this  been  so,  the  plain- 
tiffs would  have  been  entitled  to  recover,  under  those  cases 
which  hold  that  only  a  positive  concealment  of  the  facts 
as  to  ownership  is  a  defense,  and  that  where  no  inquiry 
is  made  as  to  ownership,  the  principle  does  not  apply. 
(Dunn  V.  Phoenix  Insurance  Co.,  1931,  113  C.  A.  256; 
Ames  V.  Employer's  Casualty  Co.,  1936,  16  C.  A.  (2) 
254;  Kahn  v.  Commercial  Union  Fire  Insurance  Co.,  1936, 
16  C.  A.  (2)  42.)  However,  the  defendants  have  raised  a 
more  fundamental  question,  violation  of  the  provision  relat- 
ing to  chattel  mortgages.  This  provision  is  made  manda- 
tory by  the  law  of  California  (California  Insurance  Code, 
Sees.  2070-2071).  As  interpreted  by  the  courts  of  Califor- 
nia, the  effect  of  this  provision  is  to  suspend  fire  insurance 
policy  while  the  chattel  mortgage  is  on  the  property. 
There  was  no  disclosure  of  its  existence  or  waiver  of  the 
condition  by  either  company  under  the  terms  of  the  clause 
of  each  policy.  This  brings  the  case  under  [15]  the  rule 
declared  in  such  cases  as  Hargett  v.  Gulf  Insurance  Com- 
pany. 1936,  12  C.  A.  (2)  449  and  cases  therein  cited, 
dating  back  to  Steil  v.  Sun  Insurance  Company,   171   C. 
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795,  decided  in  1916,  and  which  has  been  followed  ever 
since.  See  also,  Cinema  Schools  v.  Westchester  Fire  In- 
surance Co.,  1932,  D.  C.  Cal.,  1  Fed.  Sup.  37,  and 
Cinema  Schools  v.  Federal  Union  Insurance  Co.,  1932, 
D.  C.  Cal.,  1  Fed.  Sup.  42,  both  decided  by  Judge  John 
Knox  of  the  Southern  District  of  New  York,  while  sit- 
ting in  this  district.  (See  also,  Sun  Insurance  Office  v. 
Scott,  1931,  284  U.  S.  77.)  There  has  been  no  waiver  of 
this  condition  by  any  agent  of  either  company  authorized 
to  make  such  waiver.  (See  the  above  cases  and  the  opin- 
ion of  our  later  colleague  Ralph  E.  Jenney,  in  Alexander 
V.  General  Insurance  Co.,  of  America,  1938,  D.  C.  Calif., 
22  Fed.  Sup.  157.) 

So  far  as  the  General  Insurance  Company  is  concerned, 
this  point  was  left  without  any  doubt  at  the  time  of  the 
trial.  As  to  the  Dubuque  Fire  &  Marine  Insurance  Com- 
pany of  Dubuque,  Iowa,  there  was  some  question  as  to 
whether  the  knowledge  of  the  person,  Mrs.  O'Rourke, 
who  secured  the  insurance,  was  transmitted  to  the  Com- 
pany through  Mr.  Myer  Pransky.  But,  in  view  of  the 
stipulation  contained  in  the  letter  which  has  been  filed 
since  the  trial,  I  am  of  the  view  that  Mr.  Pransky  merely 
having  authority  to  solicit  insurance  and  not  having  au- 
thority to  issue  or  countersign  policies,  could  not  bind  the 
company  by  knowledge  which  he  acquired  as  to  the  exist- 
ence of  the  mortgage.  And  what  is  more,  such  mere 
knowledge  without  more  was  not  effective  as  a  waiver  of 
the  condition.  For  the  policies  distinctly  provided  for  the 
only  manner  of  waiving  conditions  in  them.  (See,  Wilson 
v.  Maryland  Casualty  Co.,  1937,  19  Cal.  App.  (2) 
463.)   [16] 

After  the  cause  had  been  submitted,  it  was  reopened 
at  the  request  of  the  plaintiffs  for  the  purpose  of  allowing 
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proof  of  compliance  with  Section  3440  of  the  Civil  Code 
of  California.  This  is  the  familiar  section  which  requires 
a  seven-day  notice  of  intended  sale  or  mortgage  of  stock 
in  trade,  fixtures,  or  equipment,  and  publication  of  such 
notice  at  least  once  during  the  seven-day  period,  to  be 
completed  not  less  than  two  days  before  the  date  of  the 
sale  or  mortgage. 

The  object  of  this  section  is  to  protect  the  creditors 
against  surreptitious  sale  or  encumbrance  of  the  stock 
in  trade  of  a  merchant,  or  the  fixtures  or  equipment  of  a 
cafe  owner  on  the  basis  of  the  ownership  of  which  they 
may  have  extended  credit.  (See  my  opinion  in  re  Mercury 
Engineering  Company,  1946,  D.  C.  Cal.,  68  Fed.  Sup. 
376,  379.) 

The  chattel  mortgage  was  dated  July  7,  1945.  It  was 
recorded  August  22,  1945.  The  notice  of  intention  to 
mortgage  was  dated  June  15,  1945,  and  was  recorded  at 
3:21  o'clock  P.  M.  of  that  day.  Publication  was  made 
in  the  Independent-Review,  a  newspaper  of  general  cir- 
culation, in  its  issue  of  June  15,  1945. 

So  we  have  full  compliance  with  the  requirement  of 
Section  3440.  But  this  cannot  be  of  any  assistance  to 
the  plaintiffs.  The  rights  of  the  defendants,  so  far  as 
the  existence  or  non-existence  of  the  mortgage  is  con- 
cerned, are  not  those  of  general  creditors  covered  by  this 
section.  They  are  contractual.  They  stem  from  the  con- 
tract of  insurance.  And  the  policies  embodying  such  con- 
tract contain  the  following  clause: 

"Chattel  mortgage.  Unless  otherwise  provided  by 
agreement  in  writing  endorsed  [17]  hereon  or  added 
hereto  this  company  shall  not  be  liable  for  loss  or 
damage  to  any  property  insured  hereunder  while 
encumbered  by  a  chattel  mortgage,  but  the  liability 
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of  the  company  upon  other  property  hereby  insured 
shall  not  be  affected  by  such  chattel  mortgage." 
So  this  clause  says  specifically  that  "unless  otherwise  pro- 
vided  by  agreement  in  writing,  endorsed  hereon  or  added 
hereto,"  the  insurance  company  shall  not  be  liable,  under 
the  policy,  for  loss  or  damage  of  the  property  insured 
"while  encumbered  by  chattel  mortgage." 

This  suspension  of  liability  is,  therefore,  effective  un- 
less the  company  through  its  authorized  agent  with  actual 
knowledge  of  the  existence  of  the  chattel  mortgage,  has 
waived  the  condition.  As  already  appears,  there  was  no 
such  waiver.  And  the  notice  under  Section  3440  of  the 
California  Civil  Code  cannot  take  the  place  of  the  required 
actual  waiver. 

It  is  to  be  regretted  that  there  is  no  method  of  com- 
pensating the  plaintiffs  for  the  undisputed  loss  they  sus- 
tained through  the  fire.  But,  as  the  contracts  were  of 
their  own  making,  and  in  the  form  made  mandatory  by 
the  statutes  of  California,  we  cannot  create  liability  where 
none  exists. 

Hence  the  rulings  above  made. 

Dated  this  6th  day  of  August,  1947. 

LEON  R.  YANKWICH 

Judge    [18] 
Appearances : 

For  the  Plaintiffs:     George  Penney,  Esq. 

For  the  Defendant  General  Life  Insurance  Company: 
E.  Eugene  Davis,  Esq. 

For  the  Defendant  Dubuque  Fire  &  Marine  Insurance 
Company  of  Dubuque,  Iowa:    Angus  C.  McBain,  Esq. 

[Endorsed]  :  Filed  Aug.  6,  1947.  Edmund  L.  Smith, 
Clerk.   [19] 
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[Title  of  District  Court  and  Cause] 

OBJECTIONS  TO  PROPOSED  FINDINGS  OF 
FACT  AND  CONCLUSIONS  OF  LAW 

Come  now  the  plaintiffs,  by  their  attorney  George  Pen- 
ney, and  object  to  the  Proposed  Findings  of  Fact  and 
Conclusions  of  Law  heretofore  submitted  by  the  defend- 
ant's attorneys  in  the  following  particulars : 

I. 

Plaintiffs  object  to  the  findings  in  paragraph  XI  of 
said  proposed  findings  of  fact  and  request  that  the  court 
specifically  find  that  at  no  time  were  the  plaintiffs  de- 
linquent in  the  payment  of  rents  and  that  the  chattel 
mortgage  lien  in  favor  of  Walter  J.  McCormick  and 
Isabel  McCormick  was  never  a  chattel  mortgage  lien  con- 
templated by  the  policy.  The  plaintiffs  further  request 
that  the  court  specifically  find  that  at  the  time  of  the 
issuing  of  the  policy  of  insurance  the  soliciting  agent  L. 
O'Rourke  [20]  knew  of  the  existence  of  both  the  chattel 
mortgage  given  to  Edward  A.  Matlin  as  well  as  the 
chattel  mortgage  lien  to  Walter  J.  McCormick  and  Isabel 
McCormick  for  rent,  but  that  said  agent  was  a  soliciting 
agent  and  not  a  general  agent  of  said  company;  and  that 
the  court  further  find  that  the  said  chattel  mortgages  were 
recorded  on  the  22nd  day  of  August  1945  in  the  office  of 
the  County  Recorder  of  the  County  of  Los  Angeles  and 
that  the  agents  of  the  defendant  company  had  construc- 
tive notice  of  the  existence  of  the  chattel  mortgages  at  all 
times  thereafter. 

XL 

Plaintiffs  object  to  the  findings  set  forth  in  paragraph 
XII  of  said  proposed  findings  of  fact  and  request  that  the 
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court  specifically  find  that  the  chattel  mortgage  lien  in 
favor  of  Walter  J.  McCormick  and  Isabel  McCormick 
was  not  a  chattel  mortgage  contemplated  by  the  terms  and 
conditions  of  said  policy  of  insurance  written  by  the 
defendant  company,  as  there  was  no  delinquency  in  the 
payment  of  rents  at  any  time  during  the  term  of  said 
insurance  policy. 

III. 

Plaintiffs  object  to  the  findings  set  forth  in  paragraph 

XIII  of  said  proposed  findings  of  fact  and  request  the 
court  to  specifically  find  that  the  plaintiffs  had  an  insur- 
able interest  in  said  property  and  that  no  evidence  was 
introduced  to  prove  the  extent  of  the  respective  interests 
of  the  two  plaintiffs  herein,  as  no  issue  was  raised  con- 
cerning said  point  during  the  course  of  said  trial. 

IV. 

Plaintiffs  object  to  the  findings  set  forth  in  paragraph 

XIV  of  said  proposed  findings  of  fact,  in  the  second 
paragraph  thereof,  and  request  the  court  to  specifically 
find  that  at  the  time  of  the  request  for  appraisal  and 
examination  under  oath  the  defendant,  through  its  ad- 
justing representatives  Dauerty  &  Dauerty,  [21]  had 
been  apprised  of  the  fact  that  there  was  a  chattel  mort- 
gage in  existence  at  the  time  of  the  fire  in  favor  of 
Edward  A.  Matlin,  said  information  having  been  con- 
veyed to  the  adjusting  representatives  by  the  plaintiffs' 
sworn  proof  of  loss ;  and,  further,  that  the  soliciting  agent 
of   the    defendant    company   L.    O'Rourke    knew    of   the 
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existence   of   said   chattel   mortgage   at   all   times   before 
and  after  the  issuing  of  said  policy. 

V. 

Plaintiffs  object  to  the  findings  set  forth  in  the  second 
paragraph  of  paragraph  XVIII  of  said  proposed  findings 
of  fact  upon  the  grounds  that  L.  O'Rourke,  soliciting 
agent  of  the  General  Insurance  Company,  defendant  here- 
in, had  notice  and  knowledge  of  the  chattel  mortgage 
issued  to  Edward  A.  Matlin  and  Walter  J.  McCormick 
and  Isabel  McCormick;  further,  that  the  plaintiffs  did  dis- 
close to  L.  O'Rourke  the  existence  of  the  chattel  mort- 
gage in  favor  of  Edward  A.  Matlin  and  Walter  J.  Mc- 
Cormick and  Isabel  McCormick  and  that  the  plaintiffs  at 
no  time  ever  made  any  false  representations  concerning 
the  extent  of  their  ownership  or  the  existence  of  any 
chattel  mortgage. 

Respectfully  submitted, 

GEORGE  PENNEY 

Attorney  for  Plaintiffs  [22] 

[Affidavit  of  Service  by  Mail.] 

[Written] :    Objections   considered   and  overruled. 

LRY,  J. 

[Endorsed]  :  Lodged  Aug.  19,  1947.  Filed  Aug.  19, 
1947.    Edmund  L.  Smith,  Clerk.  [23] 
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[Title  of  District  Court  and  Cause] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

This  cause  came  on  for  trial  before  the  Honorable  Leon 
R.  Yankwich,  Judge  of  the  above-entitled  court;  and 
plaintiffs  appeared  in  person  and  by  their  attorney,  George 
Penney,  and  defendant  appeared  by  its  attorneys,  Hind- 
man  &  Davis  by  E.  Eugene  Davis,  and  both  plaintiffs 
and  defendant  having  introduced  evidence  in  support  of 
their  respective  causes  and  defenses,  and  the  matter  hav- 
ing been  duly  submitted  to  the  court  for  decision,  and 
all  and  singular  the  law  and  the  facts  being  by  the  court 
fully  considered  and  understood,  the  Court  doth  now, 
on  motion  of  defendant,  make  its  Findings  of  Fact,  as 
follows,  to-wit: 

FINDINGS  OF  FACT 

I. 

That  at  all  times  herein  mentioned  plaintiffs  were  part- 
ners doing  business  under  the  fictitious  name  of  Skylark 
Cafe  &  Restaurant.  That  the  plaintiffs  were  and  are 
citizens  of  the  State  [24]  of  California. 

II. 

That  at  all  times  herein  mentioned  defendant  was  and 
now  is  a  corporation  organized  under  and  by  virtue  of 
the  laws  of  the  State  of  Washington,  and  was  and  now 
is  a  citizen  of  the  State  of  Washington. 

III. 

That  the  defendant  was  at  all  times  herein  mentioned 
engaged  in  the  business  of  writing  insurance  under  and 
by  virtue  of  the  laws  of  the  State  of  California  pertain- 
ing to  insurance  companies. 
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IV. 

That  the  amount  in  controversy  herein,  exclusive  of 
interest  and  costs,  is  the  sum  of  $20,388.95, 

V. 

That  the  jurisdiction  of  this  court  is  based  upon  the 
diversity  of  the  citizenship  of  the  parties  hereto  and  the 
amount  in  controversy,  exclusive  of  interest  and  costs, 
being  in  excess  of  $3000.00. 

VI. 

That  defendant,  by  written  contract  of  insurance,  in 
form  of  California  Standard  Fire  Insurance  Policy,  in- 
sured plaintiff  Laura  Gawecki,  doing  business  as  Skylark 
Restaurant,  against  all  loss  or  damage  by  fire,  except  as 
provided,  to  an  amount  not  exceeding  $35,500.00  from  the 
28th  day  of  June,  1945,  to  the  28th  day  of  June,  1948, 
to  the  property  described  as  furniture,  fixtures  and  equip- 
ment usual  to  a  restaurant,  and  on  beers,  wines  and 
liquors  not  to  exceed  25%  of  the  amount  of  insurance, 
all  only  while  situate  7519  Sunset  Boulevard,  Los  Angeles, 
California. 

VIL 

That  on  or  about  the  12th  day  of  January,  1946,  a 
fire  occurred  to  the  premises  described  in  said  policy  re- 
sulting in  a  loss  [25]  and  damage  to  the  property  de- 
scribed in  said  contract  of  insurance  in  an  amount  of 
$26,880.23.  That  said  policy  was  not  in  full  force  and 
effect  at  the  time  of  said  fire  as  more  fully  appears  from 
the  findings  hereinafter  made. 

vin. 

That  immediately  thereafter  plaintiffs  gave  written  no- 
tice of  said  loss  to  defendant,  and  protected  the  property 


22  Laura  Gawecki  and  Collette  Mitre,  etc. 

from  further  damage;  separated  the  damaged  and  un- 
damaged personal  property  and  put  it  in  the  best  pos- 
sible order,  and  made  a  complete  inventory,  stating  the 
quantity  and  cost  of  each  article  and  the  amount  claimed 
thereon.  That  within  60  days  after  the  commencement 
of  the  fire,  the  insured  notified  the  defendant  company, 
at  its  main  office  in  California,  by  written  statement, 
signed  and  sworn  to,  setting  forth  their  knowledge  and 
belief  as  to  the  origin  of  the  fire,  the  interest  of  the  in- 
sured and  all  others  in  the  property,  the  cash  value  of 
the  dififerent  articles  or  properties  and  the  amount  of 
loss  thereon,  all  encumbrances  thereon,  all  other  insur- 
ance covering  said  articles,  a  copy  of  the  description  and 
schedules  of  all  other  policies,  and  all  changes  of  title,  use, 
occupancy,  location,  and  possession  of  said  property. 

IX. 

That  following  the  receipt  by  defendant  of  the  said 
sworn  proof  of  loss  hereinabove  mentioned,  defendant 
disagreed  with  the  amount  claimed  therein  and  demanded 
of  plaintiffs  that  they  submit  the  question  of  the  amount 
of  loss  and  damage  to  an  appraisal,  and  defendant  named 
a  competent  and  disinterested  appraiser;  whereupon  and 
pursuant  to  said  request  for  appraisal  these  plaintiffs 
named  a  competent  and  disinterested  appraiser,  and  the 
two  appraisers  so  selected  nominated  an  umpire ;  and  there- 
after the  two  appraisers  and  the  umpire  did,  on  or  about 
the  21st  day  of  May,  1946,  agree  in  writing  that  the 
loss  and  damage  to  said  property  was  in  the  sum  of 
$26,880.23.  [26] 

X. 

That  there  was  in  existence  at  the  time  of  the  issuing 
of  said  policy  of  defendant  a  policy  of  insurance  issued 
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by  the  Dubuque  Fire  &  Marine  Insurance  Company  of 
Dubuque,  Iowa,  in  the  amount  of  $12,500,  making  a 
total  insurance  on  the  property  of  the  plaintiffs  in  the 
amount  of  $48,000.  That  the  insurance  policy  issued  by 
the  defendant  company  insured  separately  the  food  and 
liquor  of  the  plaintiffs,  the  loss  to  which  under  the  ap- 
praisal agreement  above  mentioned  was  determined  to  be 
the  sum  of  $1953.70. 

That  no  finding  of  the  prorata  share  of  either  of  the 
said  insurance  companies  is  made,  as  it  was  stipulated 
that  in  event  the  court  found  against  either  or  both  of 
said  insurance  companies  their  respective  proportions 
would  be  determined  by  agreement. 

XL 

That  at  the  time  of  the  issuing  of  said  policy  the 
plaintiffs  were  not  the  sole  and  unconditional  owners  of 
the  personal  property  located  at  7519  Sunset  Boulevard, 
and  there  was  at  the  time  of  the  issuing  of  said  policy 
in  full  force  and  effect  a  chattel  mortgage  on  said  prop- 
erty issued  by  plaintiffs  to  Walter  J.  McCormick  and  Ed- 
ward A.  Matlin.  That  said  property  insured  by  defend- 
ant at  7519  Sunset  Boulevard  was  further  subject  to  a 
chattel  mortgage  lien  in  favor  of  Leo  Kanner  and  Bertha 
Kanner,  owners  of  the  building  at  7519  Sunset  Boulevard, 
for  the  payment  of  rents  due  said  owners  from  these 
plaintiffs.  That  neither  at  the  time  of  the  issuance  and 
delivery  of  said  policy  of  insurance  nor  at  any  other  time, 
nor  at  all,  prior  to  the  investigation  after  the  loss  and 
damage  by  fire  to  said  property  was  defendant,  or  any 
of  its  agents,  apprised  of  or  had  any  knowledge  of  the 
execution,  delivery,  or  existence  of  said  chattel  mortgages, 
or  of  either  of  them. 
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XII. 

That  each  and  both  of  said  chattel  mortgages  and  the 
liens  created  thereby  were  in  full  force  and  effect  at  the 
time  of  said  [27]  fire,  to-wit,  on  January  12,  1946,  and 
were  not  paid,  released,  or  discharged  until  long  after 
said  fire. 

XIII. 

That  the  foregoing-referred-to  policy  of  insurance  in- 
sured Laura  Gawecki,  doing  business  under  the  fictitious 
name  of  Skylark  Cafe  and  Restaurant.  That  said  prop- 
erty described  in  said  policy  of  insurance  was  owned 
jointly  by  plaintiffs  Laura  Gawecki  and  Collette  Mitre, 
and  said  policy  insured  only  Laura  Gawecki,  doing  busi- 
ness as  Skylark  Restaurant  against  loss  by  fire,  and  said 
Laura  Gawecki  was  not  the  sole  and  unconditional  owner 
of  the  property  described  in  said  policy  inasmuch  as  the 
said  Collette  Mitre  had  an  interest  therein.  That  no  evi- 
dence was  introduced  to  prove  the  extent  of  the  respective 
interests  of  the  two  plaintiffs  herein. 

XIV. 

That  after  said  fire  defendant  required  plaintiffs  to 
submit  to  an  examination  under  oath  as  required  by  the 
terms  of  said  policy,  demanded  an  appraisal  as  provided 
for  in  said  policy,  and  did  not  cancel  said  policy,  and  has 
not  returned  to  plaintiffs,  or  either  of  them,  any  premium 
or  unearned  premium  thereon. 

The  court  further  finds  that  at  the  time  of  the  require- 
ment for  appraisal  and  examination  under  oath,  the  de- 
fendant or  any  of  its  agents,  had  no  knowledge  or 
information  of  the  lack  of  sole  and  unconditional  owner- 
ship of  plaintiff  Laura  Gawecki  in  the  property  described 
in  said  policy,  and  had  no  knowledge  or  information  of 
said  chattel  mortgages,  or  any  of  them. 
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The  court  further  finds  that  neither  of  said  plaintiffs 
has  ever  requested  a  cancellation  of  said  policy  from  de- 
fendant or  demanded  a  return  of  the  premium  thereon, 
or  of  any  part  thereof. 

XV. 
The  court  further  finds  that  the  policy  of  insurance  re- 
ferred to  herein  was  in  strict  accordance  with  the  form 
as  required  by  the  Insurance  Code  of  the  State  of  Cali- 
fornia, known  as  the  California  [28]  Standard  Form  of 
Fire  Insurance  Policy,  and,  among  other  conditions,  pro- 
vided as  follows,  to-wit: 

"Unless  otherwise  provided  by  agreement  endorsed 
hereon  or  added  hereto  this  entire  policy  shall  be 
void,  *  *  *  if  the  interest  of  the  insured  be 
other  than  unconditional  and  sole  ownership,    *    *    *." 

And  said  policy  further  provided  as  follows: 

"Unless  otherwise  provided  by  agreement  in  writ- 
ing endorsed  hereon  or  added  hereto  this  company 
shall  not  be  liable  for  loss  or  damage  to  any  prop- 
erty insured  hereunder  while  encumbered  by  a  chattel 
mortgage,  but  the  liability  of  the  company  upon 
other  property  hereby  insured  shall  not  be  affected 
by  such  chattel  mortgage." 

XVI. 

That  said  policy,  among  other  things,  further  provided : 
"Non-waiver  by  appraisal  or  examination.  This 
company  shall  not  be  held  to  have  waived  any  pro- 
vision or  condition  of  this  policy  or  any  forfeiture 
thereof,  by  assenting  to  the  amount  of  the  loss  or 
damage  or  by  any  requirement,  act,  or  proceeding  on 
its  part  relating  to  the  appraisal  or  to  any  examina- 
tion herein  provided  for." 
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XVII. 

That  there  was  no  agreement  in  writing,  or  otherwise, 
endorsed  upon  said  policy  or  added  thereto,  and  no  agree- 
ment, either  oral  or  written,  of  any  kind  providing  other- 
wise than  in  the  said  foregoing-quoted  provisions  of  said 
policy. 

XVIII. 

The  court  further  finds  that  at  the  time  of  the  loss  or 
damage  to  the  property  described  in  said  policy  of  insur- 
ance and  in  [29]  plaintiffs'  complaint,  all  of  the  property 
therein  described  was  encumbered  by  chattel  mortgages, 
one  executed  by  plaintiffs  herein,  as  mortgagors,  to  Ed- 
ward E.  Matlin,  as  mortgagee,  which  chattel  mortgage 
became  in  full  force  and  effect  on  July  7,  1945,  and  was 
in  full  force  and  effect  at  all  times  thereafter  until  long 
after  the  fire  of  January  12,  1946;  and  said  property  was 
also,  commencing  on  July  7,  1945  and  in  full  force  and 
effect  at  all  times  thereafter  until  long  after  the  occur- 
rence of  the  fire  and  loss  and  damage  thereby  to  the  prop- 
erty, further  encumbered  by  a  chattel  mortgage  executed 
and  delivered  by  plaintiffs  as  mortgagors  to  Walter  J. 
McCormick  and  Isabelle  McCormick,  as  mortgagees, 
mortgaging  an  undivided  one-third  interest  in  and  to  all 
of  said  property. 

And  the  court  further  finds  that  neither  at  the  time  of 
the  execution  and  delivery  of  said  policy  nor  at  the  time 
of  said  fire  and  loss  and  damage  thereby  on  January  12, 
1946,  or  at  any  other  time,  or  at  all,  until  after  said  fire 
and  an  investigation  thereof,  did  defendant,  or  any  of 
its  agents,  have  any  notice  or  knowledge  of  said  chat- 
tel mortgages,  or  of  either  of  them,  or  of  the  lack 
of    sole   and   unconditional    ownership    of    said   property 
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in  the  insured  Laura  Gawecki,  and  that  neither  of  said 
plaintiffs  ever  at  any  time  prior  to  said  investigation  of 
said  loss  after  said  fire  made  any  representations  or  dis- 
closures to  defendant,  or  any  of  its  agents,  concerning 
said  chattel  mortgages,  or  either  of  them,  or  of  the  nature 
and  extent  of  the  interest  or  ownership  of  plaintiffs  or 
either  of  them  in  and  to  the  property  described  in  said 
policy  of  insurance. 

Wherefore,  applying  the  existing  law  to  the  foregoing 
Findings  of  Fact,  the  court  makes  the  following 

CONCLUSIONS  OF  LAW 

I. 

That  plaintiffs  are  not  entitled  to  judgment  against  de- 
fendant in  any  sum,  and  that  defendant  is  entitled  to 
judgment  against  plaintiffs,  that  it  go  hence  without  day, 
and  have  and  [30]  recover  its  costs  and  disbursements 
herein. 

Done  in  open  court  this  19th  day  of  August,  1947. 

LEON  R.  YANKWICH 

District  Judge 

Approved  as  to  Form  under  Rule  7. 
Attorney  for  Plaintiffs 

Disapproved  as  to  Form. 
GEORGE  PENNEY 

Attorney  for  Plaintiffs 

[Endorsed]  :  Lodged  Aug.  19,  1947.  Filed  Aug.  19, 
1947.  Edmund  L.  Smith,  Clerk.  [31] 
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In  the  United  States  District  Court  for  the 

Southern  District  of  CaHfornia 

Central   Division 

No.  5868-Y  Civil 

LAURA    GAWECKI    and    COLLETTE    MITRE,    dba 

SKYLARK  CAFE  &  RESTAURANT, 

Plaintiffs, 
vs. 
GENERAL  INSURANCE  COMPANY  OF 
AMERICA,  a  corporation, 

Defendant. 

JUDGMENT 

This  cause  having  come  on  for  trial  before  the  Honorable 
Leon  R.  Yankwich,  Judge  of  the  above-entitled  court,  and 
plaintiffs  having  appeared  in  person  and  by  their  attorney, 
and  defendant  appearing  by  its  attorneys,  Hindman  & 
Davis,  by  E.  Eugene  Davis,  and  the  Court  having  heard 
evidence  oral  and  documentary  in  support  of  the  respective 
cause  and  defense,  and  the  cause  having  been  submitted, 
and  the  Court  having  heretofore  rendered  his  decision  and 
made  Findings  of  Fact  and  Conclusions  of  Law  herein, 
doth  now.  On  Motion  of  defendant.  Order,  Adjudge  and 
Decree  that  plaintiffs  take  nothing  by  their  Complaint,  and 
that  defendant  go  hence  and  have  and  recover  its  costs 
and  disbursements  herein  to  be  taxed  by  the  Clerk  at 
$ 

Done  in  open  court  this  19th  day  of  August,  1947. 

LEON  R.  YANKWICH 

District  Judge 
Approved  as  to  Form  under  Rule  No.  7. 
GEORGE  PENNEY 

Attorney  for  Plaintiffs 
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Judgment  entered  Aug.  19,  1947.  Docketed  Aug.  19, 
1947.  C.  O.  Book  44,  page  710.  Edmund  L.  Smith, 
Clerk;  by  John  A.  Childress,  Deputy. 

[Endorsed]  :  Lodged  Aug.  19,  1947.  Filed  Aug.  19, 
1947.     Edmund  L.  Smith,  Clerk.    [32] 


[NOTICE  OF  ENTRY  OF  JUDGMENT] 

Room  231,  Federal  Building 

Los  Angeles  12,  California 

August   19,   1947 

George  Penney,  Esq. 
939  Rowan  Building 
Los  Angeles  13,  Calif, 
(plfs) 

Hindman  &  Davis,  Esqs, 
607  So.  Hill  Street 
Los  Angeles  14,  Calif, 
(dft) 

Re:     Laura  Gawecki  et  al.  vs. 

General  Insurance  Company  etc. 
No.  5868-Y  Civil 
Gentlemen : 

This  is  to  inform  you  that  today,  August  19,  1947, 
Judge  Leon  R.  Yankwich  signed  and  there  was  filed  in 
above  case.  Findings  of  Fact  and  Conclusions  of  Law; 
Judgment;  and  Objections  to  Proposed  Findings  etc. 

The  Objections  to  Proposed  Findings  etc.,  have  en- 
dorsed upon  the  face  page  "Objections  considered  and 
overruled.    LRY/J." 
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The  Judg-ment  has  been  filed  and  entered  in  Civil  Or- 
der Book  44  at  page  710,  as  of  August  19,  1947. 
Very  truly  yours, 

EDMUND  L.  SMITH 

Clerk 
By  John  A.  Childress 

Deputy  [33] 


[Title  of  District  Court  and  Cause] 

MOTION  FOR  A  NEW  TRIAL,  MOTION  TO 
AMEND  FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW  AND  DIRECT  THE  ENTRY 
OF  A  NEW  JUDGMENT 

Come  now  the  plaintiffs,  by  their  attorney  George  Pen- 
ney, and  file  this  their  written  motions  as  follows,  to  wit: 

Their  Motion  for  New  Trial  in  the  Above-Entitled 
Matter. 

Said  motion  is  based  upon  the  following  grounds,  and 
each  of  them: 

1.  That  errors  of  law  appear  upon  the  face  of  the 
record. 

2.  That  it  appears  from  the  plearings  and  evidence  in 
this  case  that  an  erroneous  judgment  has  been  rendered. 

3.  That  it  is  manifest  from  the  pleadings  and  evi- 
dence in  this  case  that  justice  has  not  been  attained  by 
the  judgment  rendered  therein. 

4.  That  the  findings  of  fact  are  not  supported  by  the 
evidence.  [34] 
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5.  That  the  judgment  is  not  supported  by  the  evi- 
dence. 

6.  That  the  findings  of  fact  are  insufficient  to  sup- 
port the  conclusions  of  law. 

7.  That  the  findings  of  fact  and  conclusions  of  law 
are  insufficient  to  support  the  judgment  rendered  therein. 

8.  That  the  conclusions  of  law  are  insufficient  to 
support  the  judgment  rendered  therein. 

Their  Motion  to  Amend  Findings  of  Fact  and  Con- 
clusions of  Law  and  Direct  the  Entry  of  a  New  Judg- 
ment in  the  Above-Entitled  Matter. 

Said  motion  is  based  upon  the  following  grounds,  and 
each  of  them: 

1.  That  it  appears  from  the  pleadings  and  the  evidence 
in  this  case  that  the  court  should  have  found  that  the 
plaintiffs  were  entitled  to  judgment  against  the  defendant. 

2.  That  it  appears  from  the  pleadings  and  the  evi- 
dence in  this  case  that  the  plaintiffs  were  without  fault 
and  that  the  defendant  is  estopped  from  denying  liability 
under  the  terms  and  conditions  of  the  insurance  policy 
issued  by  it  to  the  plaintiffs. 

3.  That  the  judgment  in  the  above-entitled  matter 
should  have  been  in  favor  of  the  plaintiffs  and  against 
the  defendant. 

Said  motions  and  each  and  all  of  them  will  be  based 
upon  the  files,  records,  documents,  evidence,  including  re- 
porter's transcript  and  exhibits  received  in  evidence,  and 
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memoranda  of  counsel  heretofore  filed  in  the  above-en- 
titled action. 

Dated,  this  25th  day  of  August,  1947. 

GEORGE  PENNEY 

Attorney   for   Plaintiffs    [35] 

[Affidavit  of  Service  by  Mail.] 

[Endorsed] :    Filed  Aug.  25,  1947.    Edmund  L.  Smith, 
Clerk.  [36] 


[Minutes:    Friday,  August  29,  1947] 

Present:  The  Honorable  Leon  R.  Yankwich,  District 
Judge. 

Laura  Gawecki,  et  al.  vs.  Gen'l  Ins.  Co.  of  America. 
No.  5868-Y  Civil. 

Laura  Gawecki,  et  al.  vs.  Dubuque  Fire  &  Marine  Ins. 
Co.     No.  5869-Y  Civil. 

(Same  Order  in  Each  Case)  : 

For  hearing  motions  of  plaintiffs  filed  Aug.  25,  1947, 
(1)  for  new  trial,  (2)  to  amend  Findings  and  Conclu- 
sions, and  (3)  for  entry  of  new  judgment;  Geo.  Penney, 
Esq.,  for  plaintiffs;  E.  Eugene  Davis,  Esq.,  for  defend- 
ant Gen.  Ins.  Co.  in  Case  No.  5868;  Angus  C.  McBain, 
Esq.,  for  defendant  Dubuque  Fire  &  Marine  Ins.  Co., 
Case  No.  5869; 

Attorney  Penney  argues  in  support  of  motions. 

Court  makes  a  statement  and  denies  all  the  said  mo- 
tions.  [37] 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL 

To  the  Defendant  Above  Named,  and  to  Its  Attorneys 
Hindman  &  Davis: 

Notice  Is  Hereby  Given  That  Laura  Gawecki  and  Col- 
lette  Mitre,  doing  business  under  the  fictitious  name  of 
Skylark  Cafe  &  Restaurant,  plaintiffs  in  the  above-entitled 
action,  do  hereby  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the  final 
judgment  entered  in  the  within  action  on  the  19th  day  of 
August  1947,  and  from  the  order  of  the  court  in  said 
action  denying  plaintiffs'  motion  for  new  trial,  motion  to 
amend  the  findings  of  fact  and  conclusions  of  law  and 
direct  the  entry  of  a  new  judgment,  and  motion  to  correct 
findings. 

Dated :    October  7,  1947. 

George  Penney  and 
Robert  M.   Newell 
By  George  Penney 
Attorneys  for  Plaintiffs 

[Endorsed]  :  Filed  &  mid.  copy  to  Hindman  &  Davis, 
attys.  for  deft.  Oct.  7,  1947.  Edmund  L.  Smith,  Clerk.  [38] 
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In  the  District  Court  of  the  United  States  for  the 

Southern  District  of  CaUfornia 

Central  Division 

No.  5868-Y  Civil 

LAURA  GAWECKI  and  COLLETTE  MITRE,  doing 
business  under  the  fictitious  name  of  SKYLARK 
CAFE  &  RESTAURANT, 

Plaintiffs, 

vs. 

GENERAL  INSURANCE  COMPANY  OF 
AMERICA,  a  corporation. 

Defendant. 

STIPULATION  FOR  COSTS 

Know  All  Men  By  These  Presents,  That  we,  Laura 
Gawecki  and  Collette  Mitre,  doing  business  under  the 
fictitious  name  of  Skylark  Cafe  &  Restaurant,  as  Prin- 
cipals, and  the  Fidelity  and  Deposit  Company  of  Mary- 
land, a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Maryland  and  authorized  to  act  as  surety 
under  the  Act  of  Congress  approved  August  13,  1894, 
whose  principal  office  is  located  in  Baltimore,  Maryland, 
as  Surety,  are  held  and  firmly  bound  unto  the  General 
Insurance  Company  of  America,  a  corporation,  in  the 
full  and  just  sum  of  Two  Hundred  Fifty  and  No/100 
Dollars  ($250.00),  lawful  money  of  the  United  States,  to 
be  paid  to  the  said  General  Insurance  Company  of 
America,  a  corporation,  for  which  payment  well  and  truly 
to  be  made  we  bind  ourselves,  our  successors  and  assigns, 
jointly  and  severally,  by  these  presents. 
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The  Condition  of  This  Obligation  Is  Such,  that 

Whereas,  the  above  named  Laura  Gawecki  and  Collette 
Mitre,  doing  business  under  the  fictitious  name  of  Sky- 
lark Cafe  &  Restaurant,  Plaintiffs  herein,  have  appealed, 
or  are  about  to  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  from  the  judgment 
made  and  entered  in  favor  of  the  Defendant  in  [39] 
the  above  entitled  Court  and  in  the  above  entitled  action 
on  or  about  the  19th  day  of  August,  1947. 

Now,  Therefore,  in  consideration  of  the  premises  and 
of  such  appeal,  if  the  said  Plaintiffs,  Laura  Gawecki  and 
Collette  Mitre,  doing  business  under  the  fictitious  name 
of  Skylark  Cafe  &  Restaurant,  shall  prosecute  their  ap- 
peal to  effect,  and  pay  all  costs  that  may  be  adjudged 
against  them  or  either  of  them  if  the  appeal  is  dismissed 
or  the  judgment  is  modified,  then  the  above  obligation 
to  be  void;  otherwise  to  remain  in  full  force  and  virtue, 
and  in  case  of  default  or  contumacy  on  the  part  of  the 
Principal  or  Surety,  the  Court  may,  upon  notice  to  them 
of  not  less  than  ten  (10)  days,  proceed  summarily  and 
render  judgment  against  them,  or  either  of  them,  in  ac- 
cordance with  their  obligation  and  award  execution 
thereon. 

Signed,  sealed  and  dated  this  15th  day  of  September, 
1947. 

SKYLARK  CAFE  &  RESTAURANT 
By  Laura  Gawecki 

FIDELITY  AND  DEPOSIT  COMPANY 
OF  MARYLAND 

By  Robert  Hecht — Attorney  in  Fact 
Attest  S.  M.  Smith — Agent 
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State  of  California — County  of  Los  Angeles — ss: 

On  this  ISth  day  of  September,  1947,  before  me, 
Theresa  Fitzgibbons,  a  Notary  Public,  in  and  for  the 
said  County  of  Los  Angeles,  State  of  California,  residing 
therein,  duly  commissioned  and  sworn,  personally  appeared 
Robert  Hecht,  known  to  me  to  be  the  Attorney-in-Fact, 
and  S!  M.  Smith,  known  to  be  to  be  the  Agent  of  the 
Fidelity  and  Deposit  Company  of  Maryland,  the  Corpo- 
ration that  executed  the  within  instrument,  and  acknowl- 
edged to  me  that  they  subscribed  the  name  of  the  Fidelity 
and  Deposit  Company  of  Maryland  thereto  and  their  own 
names  as  Attorney-in-Fact  and  Agent,  respectively. 

THERESA  FITZGIBBONS 
Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California 

My  Comipission  Expires   May  3,   1950. 

Examined  and  recommended  for  approval  as  provided  in 
Rule  8.    Angus  C.  McBain,  Attorney;  George  Penney. 

Approved  this  7  day  of  Oct.,  1947.  Edmund  L.  Smith, 
Clerk  U.  S.  District  Court,  Southern  District  of  Cali- 
fornia; by  Edw.  F.  Drew,  Deputy. 

The  premium  charged  for  this  bond  is  $10.00  per 
annum. 

[Endorsed]:  Filed  Oct.  7,  1947.  Edmund  L.  Smith. 
Clerk.  [40] 
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[Title  of  District  Court  and  Cause] 

STATEMENT  OF  POINTS  UPON  WHICH  AP- 
PELLANTS INTEND  TO  RELY  IN  THE 
APPEAL  IN  THIS  CASE 

I. 

That  the  findings  of  fact  do  not  support  the  conclusions 
of  law  or  judgment  in  said  case  in  that: 

A.  The  plaintiffs  sustained  an  actual  loss  which 
was  intended  to  be  covered  under  the  insurance 
policy  issued  by  the  defendant. 

IL 

That  the  judgment  is  contrary  to  law  in  that: 

A.  The  defendant  by  its  actions  has  waived  the 
terms  and  conditions  of  said  insurance  policy 
which  provide  that  the  interest  of  the  insured  be 
sole  and  unconditional;   [41] 

B.  The  defendant  by  its  actions  has  waived  the 
provision  requiring  a  chattel  mortgage  endorse- 
ment on  said  policy  while  the  property  is  en- 
encumbered  by  a  chattel  mortgage; 

C.  The  defendant  is  estopped  from  setting  up  as 
a  defense  that  the  interest  of  the  insured  was 
other  than  sole  and  unconditional  ownership; 

D.  The  defendant  is  estopped  from  setting  up  as 
a  defense  that  the  insurance  policy  did  not  have 
an  endorsement  clause  while  said  property  was 
encumbered  by  a  chattel  mortgage; 
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E.  Said  judgment  is  contrary  to  the  applicable  laws 
of  the  State  of  California  and  of  the  United 
States  of  America. 

III. 

That  the  evidence  is  insufficient  to  sustain  the  findings 
of  fact  of  the  trial  court. 

IV. 
That  the  trial  court  erred  in  denying  plaintiffs'  motion 
for  a  new  trial. 

V. 
That  the  court  erred  in  denying  plaintiffs'  motion  to 
amend  findings  of  fact  and  conclusions  of  law  and  direct 
the  entry  of  a  new  judgment. 

VI. 
That  the  court  erred  in  denying  plaintiffs'  motion  to 
correct  the  findings. 

Dated:    October  7,  1947. 

GEORGE  PENNEY  & 
ROBERT  M.  NEWELL 

By  Geoerge  Penney 

Attorneys  for  Plaintiffs   [42] 

Received  copy  of  the  within  Statement  of  Points  this 
7th  day  of  October,  1947.  Hindman  &  Davis,  J.  Hanson, 
Attorneys  for  Defendant. 

[Endorsed]  :  Filed  Oct.  7,  1947.  Edmund  L.  Smith, 
Clerk.  [43] 
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STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  plaintiffs  and 
defendants,  through  their  respective  attorneys  George 
Penney  and  Robert  M.  Newell  and  Hindman  &  Davis, 
that  the  original  exhibits  in  the  above-entitled  action  may 
be  sent  to  the  Clerk  of  the  Circuit  Court  of  Appeals  and 
that  the  court  may  enter  an  order  directing  the  Clerk  of 
the  United  States  District  Court  to  forward  the  original 
exhibits  to  the  Clerk  of  the  Circuit  Court  of  Appeals. 

Dated:   October  21,  1947. 

GEORGE  PENNEY  & 
ROBERT  M.  NEWELL 
By  George  Penney 

Attorneys  for  Plaintiffs 

HINDMAN  &  DAVIS 
E.   Eugene  Davis 

Attorneys  for  Defendant  [47] 

ORDER 

In  accordance  with  the  foregoing  stipulation,  the  Clerk 
is  hereby  ordered  and  directed  to  forward  the  original 
exhibits  in  the  above-entitled  action  to  the  Clerk  of  the 
Circuit  Court  of  Appeals  in  connection  with  the  appeal  in 
this  action. 
Oct.  22,  '47. 

PAUL  J.  McCORMICK 
Judge 

[Endorsed]  :  Filed  Oct.  22.  1947.  Edmund  L.  Smith. 
Clerk.   [48] 
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CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  California, 
do  hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  48,  inclusive,  contain  full,  true  and  correct  copies 
of  Complaint  for  Damages  under  Fire  Insurance  Con- 
tract; Answer;  Memorandum  Decision;  Objections  to 
Proposed  Findings  of  Fact  and  Conclusions  of  Law ;  Find- 
ings of  Fact  and  Conclusions  of  Law;  Judgment;  Copy 
of  Notice  of  Entry  of  Judgment;  Motion  for  a  New 
Trial;  Motion  to  Amend  Findings  of  Fact  and  Conclu- 
sions of  Law  and  Direct  the  Entry  of  a  New  Judgment; 
Minute  Order  Entered  August  29,  1947;  Notice  of  Ap- 
peal; Stipulation  for  Costs;  Statement  of  Points  Upon 
Which  Appellants  Intend  to  Rely  in  the  Appeal  in  this 
Case;  Designation  of  Record  on  Appeal  and  Stipulation 
and  Order  for  Transmission  of  Original  Exhibits  which, 
together  with  copy  of  Reporter's  Transcript  of  proceed- 
ings on  June  17,  1947  and  Original  Plaintiflf's  Exhibits 
1  to  11,  inclusive,  and  Original  Defendant's  Exhibits  A 
and  B,  transmitted  herewith,  constitute  the  record  on  ap- 
peal to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  compar- 
ing, correcting  and  certifying  the  foregoing  record  amount 
to  $12.10  which  sum  has  been  paid  to  me  by  appellants. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  31  day  of  October,  A.  D.  1947. 

(Seal)  EDMUND  L.  SMITH 

Clerk 
By  Theodore  Hocke 
Chief  Deputy  Clerk 
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No.  5868-Y  Civil    No.  5869-Y  Civil 

Honorable  Leon  R.  Yankwich,  Presiding  Judge 

REPORTER'S    TRANSCRIPT    OF    PROCEEDINGS 

June  17,  1947,  Los  Angeles,  California 

Appearances : 

For  the  Plaintiffs:    George  Penney. 

For  Defendant  General  Insurance  Co.  Hindman  & 
Davis,  by  Eugene  Davis,  607  Consolidated  Bldg.,  Los 
Angeles,  Calif.     VA-0701. 

For  Defendant  Dubuque  Fire  &  Marine  Insurance  Co.: 
Angus  C.  McBain,  639  So.  Spring  Street,  Los  Angeles, 
Calif.    VA-1303. 

Los   Angeles,    California,    Tuesday,   June    17,    1947, 

10:00  A.  M. 

The  Court:  Cases  No.  5868-Y  Civil  and  No.  5869-Y 
Civil. 

Mr.  Penney:  We  are  ready  on  behalf  of  the  plaintiffs 
in  both  cases. 

Mr.  Davis:  On  behalf  of  the  defendant  General  In- 
surance Company  we  are  ready. 

Mr.  McBain :  The  defendant  Dubuque  Fire  &  Marine 
Insurance  Company  is  ready. 

The  Court :  These  cases  are  consolidated  for  trial.  I 
assume  we  can  mark  all  the  exhibits  in  one  case,  and  take 
all  the  testimony  in  one  case,  and  add  such  additional 
matters  as  may  be  peculiar  to  the  other  case. 

Mr.  Penney:    That  is  satisfactory. 
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Mr.  McBain:    Yes. 
Mr.  Davis:     Satisfactory. 

The   Court:    Let  us   take   the  lowest   number,    5868— 
the  General  Insurance  Company  case. 
(Statements  by  counsel.) 

LAURA  GAWECKI, 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
being  first  duly  sworn,  testified  as  follows : 

The  Clerk:    What  is  your  name,  please? 

The  Witness :    Laura  Gawecki. 

Mr.  Penney:  Mr.  McBain,  I  note  in  your  answer  that 
you  [2]  have  denied  the  existence  of  the  fictitious  name 
of  the  plaintiffs  here  as  Skylark  Cafe  &  Restaurant.  It 
is  admitted  in  the  answer  of  the  defendant  General  In- 
surance Company. 

Mr.  McBain:  That  is  a  matter  of  form.  There  is  no 
issue. 

Mr.  Davis :    We  don't  think  it  makes  any  difference. 

Direct  Examination 
By  Mr.  Penney: 

Q.     Your  name  is  Laura  Gawecki? 

A.    Yes,  sir. 

Q.    And  you  are  the  plaintiff  in  this  action? 

A.    Yes. 

Q.    Collette  Mitre  is  your  daughter,  is  that  right? 

A.    That's  right. 

Q.    She  is  the  only  living  child  that  you  have? 

A.    Yes. 

Q.     I  show  you  a  policy  issued  by  General  Insurance 
Company  of  America,  No.  2737  F-7909,  in  the  amount  of 
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$35,000,  premium,  $468.60,  and  ask  you  if  you  have  ever 
seen  that  policy  before.  A.     Yes. 

Q.    Is  that  the  poHcy  that  was  issued  to  you? 

A.    It  is. 

Q.    And  did  you  pay  the  premium  on  that  poHcy? 

A.     I  did. 

Mr.  Penney:  I  offer  this  poHcy  in  evidence,  your 
Honor,  [3]  as  Plaintiffs'  Exhibit  No.  1. 

Mr.  Davis :  That  is  the  General  policy — the  policy 
of  General  Insurance  Company  of  America? 

The  Clerk:     Plaintiffs'  Exhibit  1  is  in  evidence. 

(The  document  referred  to  was  marked  Plaintiffs' 
Exhibit  1  and  was  received  in  evidence.) 

Q.  By  Mr.  Penney:  I  will  show  you  a  policy  issued 
by  the  Dubuque  Fire  &  Marine  Insurance  Company  of 
Dubuque,  Iowa,  being  policy  No.  1362125,  premium  of 
$150.61,  the  policy  being  issued  in  the  amount  of  $12,500, 
and  I  will  ask  you  if  you  have  ever  seen  that  policy  be- 
fore. A.    Yes. 

Q.     Did  you  pay  the  premium  of  $150.61? 

A.    I  did. 

Q.  Has  any  portion  of  that  premium  ever  been  re- 
turned to  you?  A.     No. 

Mr.  Penney :  I  will  offer  this  policy  in  evidence  as 
Plaintiff's  Exhibit  No.  2. 

Mr.  McBain :     No  objection. 

The  Court:     It  may  be  received. 

The  Clerk :    Plaintiffs  Exhibit  No.  2  in  evidence. 

Q.     By  Mr.  Penney:     Mrs.  Gawecki,  from  whom  did 
you  purchase  the  property  known  as  Skylark  Cafe. 
A.     From  Maurice  Villon  and  Edward  Matlin.   [4] 
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(Testimony  of  Laura  Gawecki) 
Q.     And  when  did  you  make  that  purchase? 
A.    I  believe  it  was  about  May  20,  1945. 
Q.    Was  that  purchase  made  through  an  escrow? 
A.    It  was. 

O.     Were   there  certain   escrow   instructions   executed 
in  regard  to  the  purchase  of  that  property? 
A.    There  were. 

Q.  I  will  show  you  two  instruments,  one  is  marked 
Escrow  Instructions,  and  the  other  Supplemental  Escrow 
Agreement,  and  ask  you  if  you  recognize  those  instru- 
ments. A.    Yes. 

Q.  Are  those  the  escrow  instructions  and  supplemental 
amendment  to  the  escrow  instructions  under  which  you 
purchased  the  business  known  as  Skylark  Cafe,  in  May 
1945?  A.    Yes. 

Mr.  Penney:  I  will  offer  these  escrow  instructions 
and  supplemental  escrow  instructions  in  evidence. 

Mr.  Davis:  To  which  we  object  as  being  incompetent, 
irrelevant  and  immaterial,  unless  they  prove  ownership. 

Mr.  Penney:  They  prove  two  things,  Mr.  Davis. 
The  offer  is  made  for  this  purpose:  To  show  that 
the  escrow  instructions  were  subject  to  inspection  by  Mr. 
Pransky,  and  by  the  agent  of  General  Insurance  Com- 
pany at  the  time  of  the  purchase,  and  this  referred  to 
a  chattel  mortgage  which  was  subsequently  placed  on 
record  in  this  county.   [5] 

Mr.  McBain:  May  it  be  understood  that  the  Dubuque 
Fire  &  Marine  Insurance  Company  joins  in  the  objec- 
tion Mr.  Davis  has  stated? 

Mr.  Davis :  We  still  object  to  this  as  being  incompetent, 
irrelevant  and  immaterial.  If  it  is  for  the  purpose  of 
showing  knowledge  of  the  defendants  of  the  existence 
of  the  chattel  mortgage,  it  would  still  be  immaterial. 
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The  Court :  I  think  the  only  way  I  can  pass  on  this 
is  to  allow  them  in,  and  determine  their  legal  effect. 
This  is  a  non-jury  trial.  I  am  not  likely  to  be  prejudiced 
by  what  I  learn.  I  will  allow  them  subject  to  the  legal 
effect,  when  the  facts  are  in. 

Mr.  Davis :  I  don't  want  to  disturb  the  continuity. 
We  make  the  objection,  and  we  can  make  a  motion  to 
strike  ? 

The  Court:  You  may  make  a  motion  to  strike,  or  ask 
me  to  disregard  the  matter. 

Mr.  McBain:  Your  Honor,  in  the  interest  of  time, 
may  we  have  a  stipulation  of  counsel,  and  the  approval 
of  the  court,  that  the  objection  stated  by  Mr.  Davis  may 
also  be  deemed  on  behalf  of  the  defendant  Dubuque 
Fire  &  Marine  Insurance  Company? 

The  Court:  Yes,  unless  you  sever  yourself  from  him, 
the  presumption  will  be  you  are  joining  in  any  objec- 
tions made. 

Mr.  Penney:     So  stipulated. 

The  Court:  They  may  be  received  as  one  exhibit. 
They  are  related  to  each  other.  [6] 

The  Clerk:     Plaintiffs'  Exhibit  3  in  evidence. 

(The  document  referred  to  was  marked  Plaintiffs'  Ex- 
hibit 3  and  was  received  in  evidence.  ) 

Q.     Mr.  Penney:     Do  you  know  Mrs.  O'Rourke? 

A.     I  do. 

Q.     How  long  have  you  known  her? 

A.     About  21  or  22  years. 

Q.  Did  you  ever  disclose  the  contents  of  the  escrow 
instructions  to  Miss  O'Rourke?  A.     I  did. 

Mr.  Davis:  Same  objection;  incompetent,  irrelevant 
and  immaterial. 


46  Laura  Gawecki  and  Collette  Mitre,  etc. 

(Testimony  of  Laura  Gawecki) 

The  Court:  I  will  allow  it  subject  to  a  motion  to 
strike. 

Q.     By  Mr.  Penney:     Do  you  know  Mr.  Pransky? 

A.    Yes,  I  do. 

O.  Did  you  see  him  at  any  time  at  the  bank,  or  at 
the  place  where  the  escrow  was  held?  A.     Yes. 

Mr.  McBain:  May  my  objection  be  stated  before 
the  answer,  as  incompetent,  irrelevant  and  immaterial? 

The  Court :    All  right.    Overruled. 

O.     By  Mr.  Penney:     Where  was  this  escrow? 

A.  At  the  L.  E.  Alimisis  Realty  Company,  Sunset 
Boulevard.  [7] 

Q.  Mrs.  Gawecki,  whose  money  was  put  into  the 
escrow  for  the  purchase  of  this  property? 

A.    My  money. 

Mr.  Davis:  I  object  to  that  again.  It  is  alleged 
and  admitted  that  the  two  plaintiffs,  Gawecki  and  Mitre, 
were  partners  operating  this  business.  That  is  im- 
material. 

(Discussion.) 

The  Court:  I  will  allow  her  to  answer  the  question, 
but  I  don't  think,  in  view  of  the  statement  of  counsel, 
and  in  view  of  the  fact  that  they  admit  it  in  paragraph 
11.  that  it  requires  any  testimony. 

Q.  By  Mr.  Penney:  Mrs.  Gawecki,  this  property  is 
located  at  7519  Sunset  Boulevard,  in  Los  Angeles,  is  that 
right?  A.    Yes. 

Q.    How  long  were  you  in  possession  of  the  property? 

A.  Well,  from  May  to  January  11th,  when  the  fire 
occurred. 

Q.    January— 
A.  1946. 
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Q.    You  suffered  a  fire  at  that  time,  did  you? 

A.    I  did. 

Q.  Did  you  subsequently  make  a  sworn  statement 
in  proof  of  loss  to  both  General  Insurance  Company, 
and  the  Dubuque  Fire  &  Marine  Insurance  Company?  [8] 

A.     I  did. 

Q.  I  show  you  an  instrument,  your  sworn  statement 
in  proof  of  loss,  just  addressed  to  General  Insurance 
Company,  and  ask  you  if  that  is  your  signature. 

A.    It  is. 

Mr.  Penney :  I  offer  the  sworn  statement  of  loss  as 
Plaintiffs'  Exhibit  No.  4. 

The  Clerk:    Is  this  admitted,  your  Honor? 

The  Court :    Yes. 

The  Clerk:     Plaintiffs'  Exhibit  4  in  evidence. 

(The  document  referred  to  was  marked  Plaintiffs' 
Exhibit  4  and  was  received  in  evidence.) 

Mr.  Davis:     That  is  the  General? 

The  Clerk :     That  is  right. 

Q.  By  Mr.  Penney:  And  a  sworn  statement  in 
proof  of  the  loss  addressed  to  the  Dubuque  Fire  &  Marine 
Insurance  Company,  and  ask  you  if  that  is  your  sig- 
nature. A.    It  is. 

Q.  This  sworn  statement  was  subsequently  sent  to 
the  Dubuque  Fire  &  Marine  Insurance  Company  through 
their  adjusting  representative?  A.     Yes. 

Mr.  Penney:     I  offer  this  as  Plaintiff's  Exhibit  No.  5. 

The  Clerk:    Plaintiffs'  Exhibit  5  in  evidence. 

(The  document  referred  to  was  marked  Plaintiffs' 
Exhibit  5  and  was  received  in  evidence.)   [9] 
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Mr.  Penney:  You  will  stipulate,  will  you  not,  that 
Dauerty  &  Daurety  were  the  adjusting  representatives 
for  both  these  defendant  companies,  in  the  adjustment 
of  this  loss? 

Mr.  Davis:    Yes. 

Mr.  McBain :  So  stipulated. 

Mr.  Penney:  Mr.  Davis,  I  don't  have  the  original 
request  here  by  Dauerty  &  Dauerty  for  determinataion 
of  appraisers  in  this  matter. 

Mr.  Davis:  I  don't  know,  but  I  don't  think  there  is 
any  issue  on  it.  May  I  make  the  statement  that  we  will 
admit  that  within  the  time  provided  for  in  the  policy  that 
the  plaintiffs,  or  plaintiff,  singular,  in  the  case  of  the 
General,  presented  proofs  of  loss  in  the  form  provided 
for  in  the  policy;  that  within  the  20  days,  as  provided 
for  therein,  defendants,  and  each  of  them,  took  exception 
to  the  amount  of  loss  claimed  by  plaintiffs  in  their  re- 
spective proofs  of  loss;  that  also,  within  the  time  pro- 
vided for  in  the  policy,  the  defendant  demanded  an  ap- 
praisal of  the  amount  of  loss,  according  to  the  terms  of 
the  policy,  and  that  an  appraisal,  under  the  terms  of  the 
policy,  fixing  a  value  on  the  amount  of  loss  and  dam- 
ages, was  duly  had.  I  don't  remember  what  the  amount 
was.  I  would  like  to  offer  in  evidence  my  reply  to  the 
demand  for  appraisal,  and  the  reply  of  Dauerty  & 
Dauerty  to  my  letter. 

Mr.  McBain:  May  I  ask  Mr.  Penney  to  accept  the 
stipulation?  [10] 

Mr.  Penney:    Yes,  I  accept  the  stipulation. 
Mr.    McBain:     The   Dubuque   Fire   &   Marine   makes 
the  same  stipulation. 
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Mr.  Penney:     So  accepted, 

I  will  offer,  your  Honor,  at  this  time,  the  reply  of 
myself  to  the  adjusting  representatives  of  both  the  Du- 
buque &  General  Companies,  and  their  communication 
to  me  in  connection  with  the  appraisal, — the  two  letters 
as  plaintiffs'  exhibits. 

Mr.  Davis:  To  which  we  object  as  being  wholly  in- 
competent, irrelevant  and  inmaterial,  and  I  will  state  as 
one  of  our  reasons,  that  the  policy  provides  specifically 
that  this  is  a  California  standard  policy,  and  that  this 
company  shall  not  be  held  to  have  waived  any  conditions 
of  this  policy.     I  will  read  it: 

"This  company  shall  not  be  held  to  have  waived 
any  provision  or  condition  of  this  policy  or  any  for- 
feiture thereof,  by  assenting  to  the  amount  of  the 
loss  or  damage  or  by  any  requirement,  act,  or  pro- 
ceeding on  its  part  relating  to  the  appraisal  or  to  any 
examination  herein  provided  for." 

That  is  the  California  standard  statutory  provision, 
and  that  has  been  sustained  both  by  the  California  courts, 
and  the  Ninth  Circuit. 

The  Court:  If  you  claim  a  waiver,  I  will  have  to  [11] 
sustain  the  objection.  I  will  sustain  the  objection  on  the 
ground  that  there  is  not  any  modification  of  the  stip- 
ulation in  the  written  agreement.  On  the  contrary,  the 
condition  in  the  written  agreement  is  that  no  waiver  is 
intended.     The  objection  will  be  sustained. 

Mr.  Penney :  I  offer  in  evidence  at  this  time,  in  view 
of  the  stipulation,  the  agreement  for  submission  to  ap- 
praisers and  the  award  of  the  appraisal  agreement  as 
plaintiffs'  exhibit. 


50  Laura  Gawecki  and  CoUette  Mitre,  etc. 

(Testimony  of  Laura  Gawecki) 
The  Clerk:     No.  6. 
The  Court :  It  may  be  received. 
The  Clerk:     Plaintiffs'  Exhibit  6  in  evidence. 

(The  document  referred  to  was  marked  Plaintiffs' 
Exhibit  6  and  was  received  in  evidence.) 

Q.  By.  Mr.  Penney:  Mrs.  Gawecki,  under  the  con- 
tract to  purchase  did  you  issue  to  Edward  E.  Matlin  a 
chattel  mortgage  for  the  balance  of  the  purchase  price 
of  the  property?  A.    I  did. 

Mr.  Penney:  Counsel,  you  will  stipulate  that  the 
chattel  mortgage  was  recorded  on  or  about  the  22nd  day 
of  August,  1945? 

Mr.  Davis:    Yes. 

Mr.  Penney :  In  the  ofificial  records  of  the  County 
of  Los  Angeles,  State  of  California? 

Mr.  Davis :  Yes.  We  have  a  certified  copy  of  both 
of  the  mortgages  here.  [12] 

The  Court:  You  have  admitted  the  execution  in  para- 
graph 1 1 ;  you  have  admitted  their  existence,  and  the 
dates. 

O.  By  Mr.  Penney:  Following  the  fire  did  you  pay 
off  the  chattel  mortgage  to  Edward  E.  Matlin? 

A.    I  did. 

Q.  I  will  show  you  a  release  of  mortgage,  and  ask 
you  if  that  is  the  instrument  which  he  returned  to  you. 

A.    It  is. 

Mr.  Penney:  I  will  offer  this  as  plaintiff's  next  in 
order. 

Mr.  Davis:  I  object  to  that  as  wholly  immaterial.  It 
is  long  after  the  fire,  that  the  chattel  mortgage  was  paid 
off  by  the  plaintiff.     Is  that  correct? 
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The  Witness :     Yes. 

The  Court:  Objection  overruled.  It  is  to  show  the 
condition  of  the  title. 

The  Clerk :    Plaintiff's  Exhibit  7  in  evidence. 

Q.  By  Mr.  Penney:  Mrs.  Gawecki,  I  will  show  you 
a  lease  entered  into  between  Walter  J.  McCormick  and 
Isabelle  McCormick,  as  landlords,  and  yourself  and  Col- 
lette  Mitre,  as  tenants,  and  ask  you  if  that  lease  was  in 
escrow  at  the  time  that  you  purchased  this  property. 

A.     It  was. 

Q.  Did  you,  in  conformity  with  this  lease,  ever  ex- 
ecute a  separate  chattel  mortgage  for  security  of  the 
rent?  [13] 

A.     I  did. 

Q.  Was  that  chattel  mortgage  in  escrow  at  the  time 
that  Mr.  Pransky  and  Miss  O'Rourke  were  there  at  the 
place  of  the  escrow  holders?  A.     It  was. 

Mr.  Davis:  I  object  to  that  as  incompetent,  irrelevant 
and  immaterial. 

The  Court:  Overruled.  I  will  allow  this  to  be  gone 
into,  and  will  determine  the  legal  effect  later  on. 

Q.  By  Mr.  Penney:  Have  you  subsequently,  after 
the  fire,  paid  all  the  rent  due  and  owing  to  the  landlord  ? 

A.    I  have. 

Q.    You  have  vacated  the  premises?  A.    Yes. 

Q.  You  have  received  nothing  from  either  of  these 
companies?  A.     Nothing. 

Mr.  Penney :     You  may  cross  examine. 

Mr.  Davis :    There  will  be  no  cross  examination. 

(Short  recess.) 
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Mr.  Penney:  Your  Honor,  I  don't  want  to  be  per- 
sistent in  this  matter,  but  for  the  purpose  of  the  record, 
there  is  nothing  which  shows  I  have  made  an  offer  of 
proof  in  regard  to  these  two  letters. 

The  Court:  I  thought  they  were  marked  for  iden-  [14] 
tification. 

The  Clerk:     No. 

The  Court:     They  may  be  marked  for  identification. 

Mr.  Penney:  Very  well,  and  I  will  make  the  offer 
of  proof,  so  they  will  become  a  part  of  the  record. 

The  Clerk:     Plaintiffs'  Exhibit  8  for  identification. 

LORAINE  O'ROURKE 

a  witness  called  by  and  on  behalf  of  the  plaintiffs,  hav- 
ing been  first  duly  sworn,  testified  as  follows : 

The  Clerk :    What  is  your  name,  please  ? 

The  Witness  :    Loraine  O'Rourke. 

Direct  Examination. 
By  Mr.  Penney: 

Q.     Is  it  Miss  or  Mrs.  O'Rourke? 

A.  It  has  been  Mrs.,  but  I  go  under  my  maiden  name. 
I  always  have. 

Q.    What  is  your  occupation? 

A.  I  haven't  been  active  in  business.  I  am  not  too 
active  now.  I  have  been  dealing  in  real  estate  and  in- 
surance all  my  life. 

Q.  Were  you  dealing  in  insurance  in  the  summer 
and  spring  of  1945?  A.    Yes,  sir. 

Q.  Do  you  know  Laura  Gawecki,  one  of  the  plaintiffs 
in  this  case?  A.  Yes.  [15] 

Q.    How  long  have  you  known  her? 

A.  Well,  I  think  I  have  known  her  about  25  years; 
24  years;  somewheres  along  there. 
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Q.  Were  you  familiar  with  the  details  of  a  transac- 
tion in  which  she  purchased  the  Skylark  Cafe? 

A.    Yes,  sir. 

Q.  Did  you  ever  see  any  escrow  instructions  in  con- 
nection with  the  purchase  of  the  Skylark  Cafe? 

A.    Yes,  sir. 

Q.     Do  you  know  Mr.  Meyer  Pransky? 

A.    Yes,  sir. 

Q.    Did  you  ever  see  him  at  the  escrow  holder's? 

A.    Not  in  the  escrow  department,  no,  I  didn't. 

Q.  Did  yoti  ever  discuss  with  Meyer  Pransky  the 
escrow,  or  the  matters  pertaining  to  the  purchase  of  the 
Skylark  Cafe?  A.     Yes,  sir. 

Q.  Were  you  ever  appointed  as  an  agent  of  the  Gen- 
eral Insurance  Company  of  America,  a  defendant  in  this 
case?  A.     Yes,  sir. 

Q.  Do  you  recall  the  date  that  you  were  made  agent 
of  the  General  Insurance  Company? 

A.  Let  me  think.  It  is  kind  of  hard  to  remember  back. 
About  June  or  July. 

Q.  Perhaps  this  instrument  will  refresh  your  recollec- 
[16]  tion. 

A.    Yes,  that's  right,  June,  1945. 

Q.  The  26th  of  June,  1945  you  were  appointed  as 
agent  of  the  General  Insurance  Company  of  America, 
is  that  right?  A.     Yes. 

Mr.  Penney:  Counsel,  will  you  stipulate  that  prior 
to  the  issuing  of  this  policy  that  Meyer  Pransky  was  the 
agent  of  the  Dubuque  Fire  &  Marine  Insurance  Com- 
pany? 

Mr.  McBain:    Yes,  I  will  so  stipulate. 
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Q.  By  Mr.  Penney:  Now,  Miss  O'Rourke,  do  you 
know  the  circumstances  under  which  these  poHcies,  Ex- 
hibit No.  1,  and  Exhibit  No.  2,  Plaintiffs',  were  issued? 

A.     Yes,  sir. 

Mr.  Davis:  To  which  we  object  as  being-  incompetent, 
irrelevant  and  immaterial,  the  action  being  on  a  written 
instrument,  and  all  prior  negotiations  are  merged  in  the 
written  instrument. 

The  Court:  I  will  overrule  the  objection,  because  of 
paragraph  11. 

Mr.  McBain:  May  I  amend  the  objection,  because  it 
would  call  for  the  conclusion  of  this  witness,  and  has  no 
relationship  to  our  company. 

The  Court:    Overruled. 

Q.  By  Mr.  Penney :  Do  you  know  the  circumstances 
under  which  the  insurance  was  written? 

A.  Yes,  sir,  I  understand  the  circumstances.  Shall  [17] 
I  go  from  the  beginning? 

The  Court :  In  a  general  way.  I  presume  you  knew 
of  the  sale? 

Mr.  Penney:  Perhaps  I  can  lead  you  along  for  the 
purpose  of  shortening  time.  Were  there  other  insurance 
policies  in  existence  at  the  time  of  the  transfer  of  the 
property  to  the  plaintiffs  in  this  case? 

A.     Yes,  there  were. 

Q.  What,  if  anything,  happened  to  those  insurance 
policies  ? 

A.  I  looked  them  all  over,  and  had  some  of  them 
cancelled,  because  there  was  too  much  insurance  on  the 
property.  This  Dubuque,  and  one  similar  to  this,  which 
they  rewrote,  I  wanted  to  keep,  because  it  was  a  good 
policy,  and  this  one  with  the  General.     But  there  were 
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quite  a  few  which  it  was  not  necessary  to  have,  so  we 
cancelled  them. 

Q.  Did  you  know  of  the  existence,  at  the  time  of 
the  issuing  of  this  policy,  that  there  was  a  chattel 
mortgage  in  favor  of  the  owners  of  the  property  for  the 
unpaid  purchase  price?  A.    Yes,  sir. 

Mr.  Davis :  We  object  to  this  as  incompetent,  ir- 
relevant and  immaterial,  and  not  within  any  of  the  issues 
of  the  case. 

The  Court:     Overruled. 

Mr.  McBain:  So  far  as  the  Dubuque  Fire  &  Ma-  [18] 
rine  Insurance  Company  is  concerned,  it  would  be  hear- 
say, and  incompetent,  irrelevant  and  immaterial,  since 
the  witness  is  not  related  to  that  company. 

Mr.  Davis:  I  would  like  to  make  the  further  state- 
ment that  there  is  no  showing  that  this  person  was  the 
person  who  executed  this  contract  on  this  policy.  The 
contract  was  executed  by  the  agent  Thomas  V.  Hum- 
phreys. She  would  not  be  acting  within  the  course  of 
her  employment. 

The  Court:     Overruled. 

Mr.  Penney:  You  may  answer,  if  you  knew  of  the  ex- 
istence of  the  chattel  mortgage  executed  by  the  plaintiff 
in  this  case  to  the  prior  owners. 

A.     Yes,  I  was  very  well  aware  of  it. 

Q.  Did  you  know  of  the  existence  of  the  lease  that 
was  executed  by  the  plaintiff  in  this  case  to  the  owners 
of  the  property?  A.    Yes. 

O.  Were  you  familiar  with  the  terms  and  conditions 
of  it? 

A.  No,  I  was  not,  on  the  lease;  I  was  not  familiar 
at  all. 
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Q.  Did  you  have  a  discussion  with  Meyer  Pransky 
with  regard  to  issuing  the  Dubuque  policy?  A.    Yes. 

Q.    Where  did  that  conversation  take  place?  [19] 

A.     In  my  home. 

Q.  Who  else  was  present  besides  yourself  and  Meyer 
Pransky? 

A.  One  of  his  men,  working  in  his  office.  I  can't 
remember  the  name  of  the  gentleman. 

O.    Can  you  tell  me  about  the  conversation? 

A.  Before  dinner  time — I  don't  know  the  date;  I 
don't  remember  that  far  back;  I  know  it  was  at  the  time 
Mrs.  Gawecki  was  buying  the  Skylark,  we  had  these 
policies.  He  came  over  to  see  me,  because  there  were 
several  which  had  not  been  paid  for. 

Q.  What  conversation  did  you  have  with  him  re- 
garding the  issuing  of  that  policy? 

Mr.  McBain:  The  Dubuque  Fire  &  Marine  objects 
as  incompetent,  irrelevant  and  immaterial,  and  no  show- 
ing of  authorization  on  the  part  of  Pransky. 

The  Court:  I  will  sustain  the  objection.  I  will 
admit  the  conversation  between  this  witness  and  Mr. 
Pransky. 

Mr.  Penney :     I  was  trying  to  limit  it  with  Pransky. 

Mr.  Davis:     She  said  she  did  not  talk  with  Pransky. 

A.  No,  he  was  there,  and  one  of  his  men ;  both  were 
there.     The  other  gentleman,  I  don't  remember  his  name. 

The  Court :    Pransky  was  present  ? 

A.    Yes. 

The  Court:  I  will  overrule  the  objection.   [20] 
Q.    By  Mr.  Penney :    You  may  relate  the  conversation 
you  had  with  regard  to  issuing  the  policy. 
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Mr.  Davis :  I  would  make  the  same  objection,  as  in- 
competent, irrelevant  and  immaterial;  no  authority  shown 
to  make  the  statements,  and  the  extent  of  authority,  if 
any,  not  shown;  and  further,  it  is  an  attempt  to  vary 
and  change  the  terms  of  a  written  instrument  by  previous 
conversations,  which  are  merged  in  the  instrument. 

The  Court:     Overruled. 

Q.  By  Mr.  Penney:  Relate  what  you  said,  and 
what  Mr.  Pransky  said. 

A.  Mr.  Pransky  and  I  discussed  other  insurance,  and 
this  particularly,  the  Dubuque,  keeping  this  one.  There 
was  another  policy  cancelled,  which  has  no  bearing  on 
this  case  at  all.     It  was  a  general  conversation. 

Q.  Do  you  know  whether  these  other  policies  were 
in  escrow, — the  ones  that  were  cancelled? 

A.    Yes,  they  were. 

Q.  Were  those  the  ones  you  discussed  with  Mr. 
Pransky  ? 

A.  Yes.  I  had  them  in  my  possession.  Then  I 
sent  them  back  to  him  through  the  mail. 

Mr.  Penney:  I  will  offer  this  Notice  of  Appointment 
in  evidence,  as  Plaintiff's'  Exhibit  9. 

The  Court:     It  may  be  received. 

The  Clerk:     Plaintiffs'  9  in  evidence.  [21] 

(The  document  referred  to  was  marked  Plaintiffs'  Ex- 
hibit 9  and  was  received  in  evidence.) 

Mr.  Penney:     Cross  examine. 

Cross  Examination 
By  Mr.  Davis : 

Q.  You  spoke  of  other  policies  that  were  in  escrow. 
Those  were  policies  that  were  not  insuring  Mrs.  Gawecki 
or  Mrs.  Mitre?  A.    Yes. 


58  Laura  Gazvecki  and  Collette  Mitre,  etc. 

(Testimony  of  Loraine  O'Rourke) 

Q.     They  were  insuring  somebody  else? 

A.  I  think  one  of  them  was  issued  in  her  name,  but 
the  others  were  in  the  first  owner's  name,  to  be  trans- 
ferred in  her  name. 

Q.  Had  they  been  transferred  to  her?  Was  there  an 
insurance  covering"  Mrs.  Gawecki  in  escrow? 

A.  I  can't  remember  exactly,  because  there  were  so 
many  of  them. 

Q.  Were  there  any  policies  you  had  handled  as  an 
agent  of  anybody,  in  escrow? 

A.  No,  these  were  all  policies — I  remember  them. 
There  was  one,  a  compensation  policy,  issued  to  her, 
which  she  kept.     It  does  not  have  any  bearing. 

Q.  Don't  you  decide  what  has  bearing.  I  would  like 
to  get  a  straight  story.  When  did  you  first  enter  into 
these  negotiations,  become  a  party  to  the  negotiations, 
by  which  Mrs.  [22]  Gawecki  and  Mrs.  Mitre  bought  this 
business  ? 

A.    During  the  time  she  was  buying  the  Skylark. 

Q.     When  was  that?  A.     Sometime  in  May. 

Q.     May  what?  A.     1945. 

Q.  What  part  did  you  have  to  do  with  the  negotia- 
tions for  the  purchase?  Did  you  negotiate  with  the 
previous  owners?  A.     No,  I  did  not. 

Q.    She  had  already  made  her  deal  with  them? 

A.    That's  right. 

Q.    She  consulted  you  about  insurance  only? 

A.    That's  right. 

Q.    You  then  went  to  where  the  escrow  was  ? 

A.  No,  Mrs.  Gawecki  got  the  policies,  and  handed 
them  to  me. 

Q.    She  got  the  policies  the  previous  owner  had? 

A.    She  got  them  out  of  escrow. 
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Q.    And  brought  them  to  you? 

A.     Yes,  or  I  got  them  at  her  place  of  business. 

Q.  You  decided  to  cancel  all  previous  owners'  policies 
except  the  Dubuque? 

A.     No,  there  were  a  couple  of  others. 

Q.  All  I  want  to  know  is,  you  did  write  some  insur- 
ance for  Mrs.  Gawecki?  [23] 

A.    Yes,  I  did. 

Q.     What  was  the  company? 

A.  The  General  Insurance  Company. 

Q,     Compensation  in  the  General? 

A.    No,  just  this  particular  fire. 

Q.  At  the  time  you  made  negotiations  you  had  not 
been  appointed  agent  for  the  General  then,  had  you? 

A.     I  don't  recall. 

Q.  Let  me  refresh  your  memory.  You  made  the  ap- 
plication for  the  insurance  that  later  eventuated  in  the 
General  policy  through  the  Republic  Insurance  Company, 
is  that  correct?  A.    That  is  correct. 

Q.  You  had  no  negotiations  with  the  General  at  that 
time?  A.    No. 

Q.     You  never  talked  yith  anybody  from  the  General? 

A 

Q 
A 

Q 

A 

Q 
Q 

not? 

A.  I  don't  remember.  It  was  written  in  May,  with 
other  [24]  insurance.  In  May  we  talked  about  it  or 
discussed  it. 


No. 

You  put  your  applicaation  in  the  Republic? 

That  is  correct. 

They  informed  you  they  had  the  risk  bound? 

They  did  not  say  anything. 

Just  said  it  was  bound?  A.    Yes. 

That  was  along  about  the  21st  of  June,   was   it 
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Q.  Let  us  assume  that  the  policy  was  sometime  in 
June.  It  was  written  in  May,  and  you  called  the  Re- 
public Insurance  Company? 

A.  I  did  not  call  them.  I  went  into  their  office.  It 
was  sometime  in  June,  I  think. 

O.    Who  did  you  talk  with  at  Republic? 

A.    Mr.  Sharp. 

Q.  At  that  time  he  did  not  tell  you  what  company 
he  was  going  to  place  the  insurance  in,  did  he? 

A.    No,  he  did  not. 

Q.  Then  later  you  received,  through  Mr.  Sharp  the 
General  policy?  A.     That  is  correct. 

Q.  You  did  not  have  any  idea  he  was  going  to  get  a 
General  policy?  A.    That  is  correct. 

Q.  As  a  matter  of  fact,  you  told  me  if  you  had  known 
it  was  going  to  be  General  you  would  not  have  taken  it? 

A.    That  is  correct. 

Q.  All  of  your  relations  with  General  were  through 
Mr.  Sharp  of  the  Republic?  A.    Yes. 

Q.  It  was  after  the  insurance  had  been  written  that 
Mr.  Sharp  requested  General  to  procure  an  agent's 
license  for  you?  [25] 

A.    I  don't  know  anything  about  that. 

Q.  You  never  requested  General  to  procure  an  agent's 
license?  A.    No,  not  directly. 

O.  The  Republic  requested  General  to  give  you  an 
agent's  license  so  they  could  pay  you  a  commission  on 
this  policy? 

A.    That  is  hearsay.    I  don't  know  anything  about  it. 

Q.  You  have  never  had  any  relationship  with  General? 
A.    Not  direct.    I  used  to,  years  ago. 
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Q.  The  only  relationshiiD  you  had  with  General,  ex- 
cept years  ago,  was  the  receiving  of  this  appointment  of 
agent  that  you  received  after  the  28th  of  June. 

A.    Yes. 

Q.  In  order  to  enable  you  to  get  a  commission  on  this 
policy  ? 

A.     I  received  from  Sacramento  a  notice. 

Q.    You  received  a  notice  from  Sacramento? 

A.    That  is  correct. 

Q.  The  sole  purpose  of  the  agency  appointment  was 
to  enable  you  to  get  a  commission  on  the  policy  that 
had  already  been  written  through  Mr.  Humphreys'  office, 
is  that  correct? 

A.  I  don't  know.  I  guess  that  was  the  general  way 
they  do  business. 

The  Court:  You  know  the  Insurance  Commissioner 
[26]  would  not  allow  you  to  receive  a  commission  unless 
you  were  licensed  as  an  agent,  any  more  than  you  could  get 
a  commission  for  selling  real  estate  unless  you  were 
licensed  as  a  broker  or  salesman? 

A.     That's  right. 

Q.  By  Mr.  Davis :  All  the  negotiaations  with  refer- 
ence to  the  General  policy  had  been  concluded  before  you 
got  your  agent's  commission? 

Mr.  Penney :     Do  you  mean  before  she  received  it  ? 

Mr.  Davis :  Before  you  received  it.  It  doesn't  take 
effect  until  it  is  filed  in  the  Commissioner's  office. 

A.    That's  right. 

Q.  I  am  going  to  call  your  attention  to  what  we  call 
a  cover  note,  or  a  binder,  and  note  that  that  bound  the 
insurance  from  the  21st  day  of  June. 

A.    I  have  never  seen  this  before. 
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Q.    Were  you  ever  advised  of  this  by  Mr.  Sharp? 

A.    What  is  it? 

Q.  That  is  temporary  insurance  from  June  21  to 
July  21,  until  the  policy  could  be  written. 

A.  I  don't  know  anything  about  this.  I  have  never 
seen  this  before. 

Q.  You  were  merely  advised  by  Mr.  Sharp  that  he 
had  procured  coverage  for  Mrs.  Gawecki? 

Mr.  Penney:  I  am  going  to  object  as  being  outside 
of  the  [27]  issues  in  this  case.  That  is  something  that 
occurred  prior,  and  is  merged  in  this  insurance. 

The  Court:  I  think  counsel  is  trying  to  show  that 
the  negotiations  were  not  directly  with  the  company, 
and  there  was  a  binder.  I  understand  that  is  always 
the  result,  if  it  takes  time  to  write  the  policy.  She  did 
not  know  of  its  existence,  except  she  was  told  the  in- 
surance would  be  effective  from  that  date? 

The  Witness :     That  is  correct. 

Q.  By  Mr.  Davis :  Later  you  received  the  policy 
through  the  mail? 

A.     I  went  in  and  picked  it  up. 

Q.  You  went  into  Mr.  Sharp's  office  and  picked  it 
up?  A.    Yes. 

O.  Prior  to  this  loss  had  you  ever  had  negotiaations 
or  discussions  with  Mr.  Humphrey's  the  agent  for  the 
General  Insurance  Company?  A.     No. 

Q.  You  did,  a  long  time  after  the  loss  occurred,  go 
into  Mr.  Humphreys'  office  and  ask  why  the  policy  had 
not  been  paid?  A.    That's  right. 

Mr.  Davis :    That  is  all. 

Mr.  McBain:     I  have  no  questions,  your  Honor. 

The  Court:    Any  redirect? 
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Mr.  Penney:  No  redirect.  Your  Honor,  I  shall  offer 
in  [28]  evidence,  with  Exhibit  No.  6,  the  breakdown 
of  the  award  of  the  appraisers. 

Mr.  Davis:     That  is  exactly  the  same  amount? 

Mr.  Penney :  Yes.  That  is  the  breakdown,  showing 
how  we  arrived  at  the  amount  we  sued  on. 

Mr.  Davis :    We  have  no  objection. 

Mr.  McBain:     We  have  no  objection. 

The  Clerk:  Shall  it  be  stapled  to  this  Exhibit  6,  your 
Honor  ? 

The  Court:    Yes. 

Mr.  Penney:     We  rest. 

Mr.  Davis :  The  General  Insurance  Company  wishes 
to  offer  in  evidence — 

Mr.  McBain :     Make  it  on  behalf  of  both  companies. 

Mr.  Davis:     You  join  with  me  in  this  offer? 

Mr.  McBain:    Yes. 

Mr.  Davis :  I  offer  the  two  chattel  mortgages  here 
referred  to. 

The  Court :     Haven't  they  been  received  ? 

Mr.  Davis:  Not  the  chattel  mortgages.  They  have 
been  admitted,  but  to  clarify  the  record — 

The  Court:  Let  us  take  the  real  chattel  mortgage  for 
the  balance  of  the  purchase  price.  One  is  merely  security 
for  the  rental. 

Mr.  Davis :  They  are  both  real  chattel  mortgages.  [29] 
The  one  on  the  purchase  price,  we  will  take  that  first. 

The  Court:     A 

The  Clerk:     Defendants'  Exhibit  A  in  evidence. 

(The  document  referred  to  was  marked  Defendants' 
Exhibit  A  and  was  received  in  evidence.) 
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Mr.  Davis:  That  chattel  mortgage  was  executed  the 
7th  of  July,  1945,  and  was  recorded  the  22nd  of  August; 
and  the  one  I  am  handing  the  clerk  now  is  also  executed 
on  the  7th  of  July,  and  recorded  the  22nd  of  August. 

One  of  these  mortgages  one-third  interest  in  the  prop- 
erty and  the  other  a  two-thirds'  interest,  both  to  secure — 

Mr.  Penney:    They  are  only  security  for  one  note? 

Mr.  Davis:  That's  right.  We  will  offer  the  other 
chattel  mortgage,  which  is  a  chattel  mortgage  signed  by 
Laura  Gawecki  and  Collette  Mitre,  given  to  secure  a 
promissory  note  for  $13,500.00,  mortgaging  a  one-third 
interest.  The  first  is  given  to  secure  a  promissory  note 
for  $13,500.00,  mortgaging  a  two-thirds'  interest. 

Mr.  Penney:  I  will  stipulate  to  the  execution  of  the 
chattel  mortgages,  but  they  are  given  only  to  secure  the 
payment  of  one  note. 

The  Clerk:    Is  this  admitted,  your  Honor? 

The  Court:    Yes. 

The  Clerk :    Do  you  wish  them  both  marked  separately  ? 

Mr.  Davis:    It  may  be  better.  [30] 

The  Clerk :    The  second  one  is  Defendants'  Exhibit  B. 

Mr.  Davis :  One  mortgages  a  one-third  interest,  and 
the  other  a  two-thirds'  interest. 

Mr.  Penney:     For  the  payment  of  the  same  note. 

Mr.  Davis:  Will  you  stipulate  that  these  mortgages 
mortgage  property  described  in  the  policy,  and  in  the 
proof  of  loss? 

Mr.  Penney :    No  question  about  it. 

Mr.  Davis:     They  mortgage  all  the  property? 
Mr.    Penney:      That's    right,    one,    one-third,    and    the 
other,  two-thirds,  for  the  payment  of  one  note  of  $13.- 
500.00. 
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The  Court :    All  right. 

Mr.  Davis :  The  defendant  General  rests,  your  Honor. 

The  Court:     Have  you  any  rebuttal? 

Mr.  Penney:     No  rebuttal,  your  Honor. 

The  Clerk:    Did  both  defendants  rest? 

Mr.  McBain:  Yes,  your  Honor,  the  defendant  Du- 
buque Fire  &  Marine  Insurance  Company  will  rest.  [31] 
Los  Angeles,  California,  Wednesday,  July  30,  1947. 

Mr.  Penney:  This  is  a  motion  I  made  in  the  form 
of  a  letter  to  the  clerk. 

The  Court:  I  think  there  was  a  misunderstanding. 
It  was  not  my  desire  to  put  this  on  for  hearing  the  testi- 
mony at  the  present  time,  but  merely  to  discuss  whether 
such  permission  should  be  granted,  because  the  letter 
did  not  disclose  the  nature  of  the  testimony, — whether 
it  would  alter  the  factual  situation.  Who  is  appearing  on 
the  other  side? 

Mr.  Penney:     Mr.  Davis  and  Mr.  McBain. 

The  Court:     Unless  you  gentlemen  will  stipulate  to  it. 

Mr.  Davis:  I  suggest  that  he  put  it  in  writing,  and 
give  it  to  us. 

The  Court :  What  is  it  you  want  to  show,  notice  of 
intention  to  mortgage  was  given? 

Mr.  Penney:    Yes. 

The  Court:  I  don't  think  the  legal  effect  of  that 
would  change  it,  because  that  notice  is  merely  for  the 
protection  of  creditors.  I  don't  think  it  would  affect 
the  existence  or  non-existence.     Why  don't  you  stipulate? 

Mr.  Davis:     We  told  him  we  would  probably  stipulate. 

The  Court:  I  am  ready  to  decide  the  case,  gentle- 
men, but  I  will  be  very  glad  to  have  you  state  in  the  form. 
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of  a  letter,  or  any  addition  to  your  memoranda,  why  you 
think  that  that  [32]  might  change  the  situation. 

Mr.  Penney :  I  can  make  a  very  brief  statement  at  this 
time. 

The  Court:  You  make  your  statement.  I  will  have 
it  put  into  the  record,  and  see  if  Mr.  Davis  will  stipulate. 
Then  I  will  give  you  additional  time  if  you  desire,  by 
way  of  letter.  I  don't  want  any  additional  information. 
You  know  this  case  was  argued  very  fully.  I  will  make 
this  order:  I  will  reopen  the  case  solely  for  the  purpose 
of  allowing  counsel  to  make  a  statement  concerning  any 
fact  which  may  be  stipulated  to,  but  was  not  testified 
to  by  anybody  at  the  time  of  the  trial.  You  may  pro- 
ceed. 

Mr.  Penney:  Your  Honor,  subject  to  the  objection 
of  the  defendants  in  this  case,  I  desire  to  offer  in  evi- 
dence at  this  time  the  publication  of  notice  of  intended 
mortgage  under  Section  3440  of  the  Civil  Code,  which 
was  published  in  the  Independent-Review  June  15,  1945, 
together  with  a  certified  copy  of  the  Notice  of  Intended 
Mortgage,  which  was  recorded  in  the  office  of  the  County 
Recorder  of  this  county  on  the  15th  day  of  June,  1945, 
showing  an  intended  mortgage  on  the  part  of  these 
plaintiffs  to  Walter  J.  McCormick  and  Edward  A.  Matlin. 

The  Court:     Who  signed  the  notice? 

Mr.  Penney :  The  notice  was  signed  by  Laura  Gawecki 
and  Collette  Mitre.  [33] 

The  Court:    That  was  mother  and  daughter? 

Mr.  Penney:  That's  right,  the  plaintiffs  in  this  ac- 
tion. 

Mr.  Davis:  We  will  admit  it  subject  to  our  objection 
that  it  is  incompetent,  irrelevant  and  immaterial. 
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The  Court:  I  will  overrule  the  objection.  But  you 
do  not  raise  any  question  as  to  its  existence? 

Mr.  Davis:     No, 

The  Court:  To  the  effect  that  such  notice  was  given, 
and  publication,  as  required  by  Section  3440  of  the  Civil 
Code? 

Mr.  Davis :  It  is  a  matter  o£  public  record.  We  have 
a  certified  copy. 

Mr.  McBain:  Subject  to  the  same  objection,  so  stipu- 
lated. 

The  Clerk:     The  plaintiffs'  last  exhibit  was  No.  9. 

Mr.  Penney:    The  publicaation  will  be  10. 

The  Court:     The  publication  will  be  marked  10. 

Mr.  Penney :    And  the  Notice  of  Intended  Mortgage. 

The  Court:    No.  11. 

Mr.  Penney:  Your  Honor,  I  have  had  the  testimony 
of  the  plaintiff  written  up,  and  we  have  agreed  that  I 
may  make  a  statement  here  regarding  what  her  further 
testimony  would  be,  subject  to  their  objections  that  it  is 
incompetent,  irrelevant  and  immaterial. 

The  plaintiff,  if  called,  would  testify  that  she  is  now  [34] 
62  years  of  age;  that  her  husband  passed  away  some  four 
or  five  years  prior  to  the  time  of  this  transaction;  that 
she  had  had  no  previous  business  experience  of  any  kind, 
nor  had  she  ever  had  any  insurance  policies  written  on 
any  of  her  property;  that  she  gave  no  information  con- 
cerning the  nature  of  her  ownership,  other  than  that 
contained  in  the  escrow  instructions  at  the  time;  that 
she  did  not  read  the  policies  after  she  received  them,  and 
at  no  time  was  her  rent  in  arrears  under  the  mortgage. 

Mr.  Davis :  All  we  can  do,  subject  to  our  objection 
as  to  incompetency  and  immateriality,  is  to  agree  on 
counsel's  statement  that  she  would  so  testify. 
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Mr.  McBain:  The  remaining  defendant  would  join 
in  that,  save  for  the  statement  as  to  the  escrow  instruc- 
tions. We  do  not  want  to  give  rise  to  an  inference  that 
she  handed  the  escrow  instructions  to  any  representative 
of  the  defendant  insurance  companies. 

Mr.  Davis:     I  don't  take  it  that  you  mean  it  that  way. 

Mr.  Penney:    No. 

Mr.  Davis :    In  other  words,  she  gave  notice. 

Mr.  Penney :  That  she  gave  them  no  information 
concerning  the  nature  of  her  ownership,  except  what  in- 
formation was  contained  in  the  escrow  instructions. 

Mr.  Davis:  Do  you  mean  by  that  she  gave  them  the 
escrow  instructions?  [35] 

The  Court:  She  was  charged  with  knowledge  of  the 
escrow  instructions,  no  matter  how  inexperienced  she  was. 

Mr.  Davis :  I  think  we  ought  to  clarify  an  ambiguous 
statement  of  Mr.  Penney's.  Do  I  understand  what  you 
want  to  say  is  that  Mrs.  Gawecki  made  no  affirmative 
representations  to  us?. 

The  Court:  Made  no  representation;  not  affirmative. 
No  representation  as  to  her  ownership,  one  way  or  an- 
other, and  she  was  not  asked  anything  about  the  owner- 
ship, isn't  that  right? 

Mr.  Penney:  No,  your  Honor,  we  have  positive 
testimony  of  Mrs.  O'Rourke  that  she  knew  about  this. 
I  can  put  the  plaintiff  on  the  stand  at  some  time  con- 
venient to  the  court,  and  ask  her.  Of  course,  I  was 
merely  trying  to  save  time  today,  by  giving  a  brief 
analysis  of  what  she  would  testify  to. 

The  Court :    Can  you  agree  to  that  ? 

Mr.  Davis :    I  think  so,  if  he  clears  up  the  ambiguity. 

The  Court:     Restate  it  then. 

Mr.  Penney:  She  would  testify  that  she  is  a  widow, 
62  years  of  age;  that  she  had  had  no  previous  business 
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experience  prior  to  this  time;  that  she  had  had  no  ex- 
perience at  all  in  the  supervision  of  the  writing  of  any 
insurance  policies ;  that  at  the  time  these  policies  were 
written  that  she  made  no  representation  to  either  of  the 
two  agents  concerning  her  absolute  ownership  of  the 
property,  further  than  that  [36]  a  chattel  mortgage  was 
given  for  the  payment  of  the  rent;  that  no  rent  was  ever 
due  under  that  mortgage. 

Mr.  Davis:     It  was  never  in  arrears? 

Mr.  Penney :  It  was  never  in  arrears  under  that 
mortgage.  That  when  she  received  the  policies  she  did 
not  read  the  policies. 

The  Court :    All  right. 

Mr.  Davis :     Yes,  we  will  admit  she  would  so  testify. 

Mr.  McBain:  So  stipulated  subject  to  our  objection 
as  to  materiality. 

Mr.  Penney:  There  is  one  other  thing.  Mr.  McBain 
and  I  have  discussed  the  matter,  and  that  is  the  agency 
that  Pransky  had  at  that  time.  We  have  not  been  able 
to  determine  that.  We  will  advise  the  court  by  letter 
what  that  agency  was,  as  soon  as  we  obtain  it. 

Mr.  McBain :  That  is  correct.  I  will  join  with  coun- 
sel in  the  letter  subject,  however,  to  its  materiality. 

The  Court :     How  much  time  do  you  want  ? 

Mr.  Penney :    I  would  say  a  week. 

Mr.  McBain:  When  Mr.  Pransky  returns,  I  think 
by  Tuesday  of  next  week,  we  can  have  that  letter  for 
your  Honor. 

The  Court :  Now,  do  you  desire  to  make  any  com- 
ment in  writing  about  the  effect  of  this  additional  testi- 
mony which  has  been  offered  in  regard  to  the  notice? 

Mr.  Penney:  I  don't  think  it  is  necessary,  unless 
the  [37]  court  wishes  it. 

The  Court :    I  leave  it  to  you  gentlemen. 


70  Laura  Gawecki  and  Collette  Mitre,  etc. 

Mr.  McBain:     I  don't  think  it  adds  anything. 

The  Court:  Then  you  desire  a  week  in  which  to  sup- 
ply some  fact  in  regard  to  the  nature  of  the  agency  ? 

Mr.  McBain:  That  is  Mr.  Penney's  request.  As  soon 
as  I  am  able  to  obtain  the  exact  nature,  I  will  join  in  a 
letter  with  him,  and  advise  the  court. 

The  Court:  Counsel  will  be  given  until  Wednesday 
the  6th  of  August,  in  which  to  supply,  in  the  form  of  a 
letter,  additional  information  in  regard  to  the  nature  of 
the  agency,  the  matter  to  stand  submitted  after  the  re- 
ceipt of  the  letter. 

Mr.  Davis :  That  applies  only  to  the  defendant  Du- 
buque. 

The  Court :    The  cases  were  tried  together. 

Mr.  Davis :  I  am  not  interested  in  this  information. 

[Endorsed]  :  Filed  Oct.  7,  1947,  Edmund  L.  Smith, 
Clerk.  [38] 
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In  the  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  11775 

LAURA    GAWECKI    and    COLLETTE    MITRE,   dba 

SKYLARK  CAFE  &  RESTAURANT, 

Appellants, 
vs. 
GENERAL  INSURANCE  COMPANY  OF 
AMERICA, 

Appellee. 

No.   11776 
LAURA    GAWECKI   and    COLLETTE   MITRE,   dba 
SKYLARK  CAFE  &  RESTAURANT, 

Appellants, 
vs. 

DUBUQUE  FIRE  &  MARINE  INSURANCE  COM- 
PANY OF  DUBUQUE,  IOWA, 

Appellee. 

Upon  Appeals  From  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  California, 
Central  Division 

APPLICATION  FOR  ORIGINAL  EXHIBITS  TO 
BE  CONSIDERED  IN  ORIGINAL  FORM 
WITHOUT  PRINTING 

Come   now   the   appellants    by    their   attorneys    George 
Penney  and  Robert  M.  Newell  and  make  formal  applica- 
tion that  the  original  exhibits  in  the  above-entitled  causes 
may  be  considered  in  their  original  form  without  printing. 
Respectfully  submitted, 

GEORGE  PENNEY  and 
ROBERT  M.  NEWELL 
By  George  Penney 
Attorneys  for  Appellants 
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So  Ordered: 

FRANCIS  A.  GARRECHT 

Senior  United  States  Circuit  Judge 

[Endorsed]  :    Filed  Nov.   13,  1947.     Paul  P.  O'Brien, 
Clerk. 
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No.  11775     No.  11776 

STATEMENT  OF  POINTS  ON  APPEAL 

Come  now  the  appellants,  by  their  attorneys,  and  in 
lieu  of  filing  a  statement  of  points  upon  which  they  intend 
to  appeal,  adopt  the  statement  of  points  filed  with  the 
Clerk  of  the  trial  court  in  the  District  Court  of  the 
United  States,  Southern  District  of  California,  Central 
Division. 

Dated:    October  27,   1947. 

GEORGE  PENNEY  and 
ROBERT   M.   NEWELL 
By  George  Penney 

Attorneys  for  Appellants 

Received  copy  of  the  within  Statement  of   Points  on 

Appeal  October  ,    1947.      Hindman  &  Davis,   by   E. 

Eugene  Davis,  Attorneys  for  Appellee  General  Insurance 
Co. ;  Angus  C.  McBain,  Attorney  for  Appellee  Dubuque 
Fire  &  Marine  Ins.  Co. 

[Endorsed]  :    Filed  Nov.   13,  1947.     Paul  P.  O'Brien, 
Clerk. 
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In  the  District  Court  of  the  United  States  in  and  for  the 
Southern  District  of  California 

Central  Division 

No.  5869-Y 

LAURA  GAWECKI  and  COLLETTE  MITRE,  doing 
business  under  the  fictitious  name  of  SKYLARK 
CAFE  &  RESTAURANT, 

Plaintiffs, 

vs. 

DUBUQUE  FIRE  &  MARINE  INSURANCE  COM- 
PANY OF  DUBUQUE,  IOWA,  a  corporation, 

Defendant. 

COMPLAINT  FOR  DAA/IAGES   UNDER   FIRE 
INSURANCE  CONTRACT 

Plaintiffs  Complain  and  Allege: 

I. 

That  at  all  times  herein  mentioned  plaintiffs  were 
partners  doing  business  under  the  fictitious  name  of  Sky- 
lark Cafe  &  Restaurant.  That  the  plaintiffs  were  and 
are  citizens  of  the  State  of  California. 

II. 

That  at  all  times  herein  mentioned  defendant  was  and 
now  is  a  corporation  organized  under  and  by  virtue  of 
the  laws  of  the  State  of  Iowa,  and  was  and  now  is  a 
citizen  of  the  State  of  Iowa. 

IIL 

That  the  defendant  was  at  all  times  herein  mentioned 
engaged  in  the  business  of  writing  insurance  under  and 
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by  virtue   of   the    [2]    laws   of   the   State   of   California 
]3ertaining  to  insurance  companies. 

IV. 

That  the  amount  in  controversy  herein,  exclusive  of 
interest  and  costs,  is  the  sum  of  $10,166.10  and  is  in 
excess  of  $3000. 

V. 

That  the  jurisdiction  of  this  court  is  based  upon  the 
diversity  of  citizenship  of  the  parties  hereto  and  the 
amount  in  controversy,  exclusive  of  interests  and  costs, 
being  in  excess  of  $3000. 

VI. 

That  on  or  about  the  9th  day  of  July  1945,  for  a 
valuable  consideration,  defendant  issued  a  fire  insur- 
ance policy  on  the  California  standard  form  in  which  it 
insured  the  store,  office,  workshop,  business,  furniture, 
fixtures  and  equipment,  tenants'  improvements  and  better- 
ments, and  other  personal  property  of  the  plaintififs  lo- 
cated at  7519  Sunset  Boulevard,  Los  Angeles,  Cali- 
fornia, in  the  amount  of  $12,500. 

VII. 

That  on  or  about  the  12th  day  of  January  1946,  and 
while  said  insurance  policy  hereinabove  mentioned  was 
in  full  force  and  efifect,  a  fire  occurred  on  the  premises 
occupied  by  the  plaintiffs  resulting  in  loss  and  damage 
to  the  property  of  the  plaintiffs  in  the  amount  of 
$26,880.23. 

VITI. 
That  immediately  thereafter  plaintiffs  gave  written  no- 
tice of  said  loss  to  defendant,  and  protected  the  property 
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from  further  damage,  separated  the  damaged  and  un- 
damaged personal  property,  and  put  it  in  the  best  pos- 
sible order,  and  made  a  complete  inventory,  stating  the 
quantity  and  cost  of  each  article  and  the  amount  claimed 
thereon.  That  within  60  days  after  the  commencement 
of  the  fire,  the  insured  notified  the  defendant  company,  at 
its  main  office  in  California,  by  written  statement,  signed 
and  sworn  to,  setting  forth  [3]  their  knowledge  and 
belief  as  to  the  origin  of  the  fire,  the  interest  of  the  in- 
sured and  all  others  in  the  property,  the  cash  value  of  the 
diff^erent  articles  or  properties  and  the  amount  of  loss 
thereon,  all  encumbrances  thereon,  all  other  insurance 
covering  said  articles,  a  copy  of  the  description  and 
schedules  of  all  other  policies,  and  all  changes  of  title, 
use,  occupancy,  location,  and  possession  of  said  property. 

IX. 

That  following  the  receipt  by  defendant  of  the  said 
sworn  proof  of  loss  hereinabove  mentioned,  defendant 
disagreed  with  the  amount  claimed  therein  and  demanded 
of  plaintiffs  that  they  submit  the  question  of  the  amount 
of  loss  and  damage  to  an  appraisal,  and  defendant  named 
a  competent  and  disinterested  appraiser;  whereupon  and 
pursuant  to  said  request  for  appraisal  these  plaintiffs 
named  a  competent  and  disinterested  appraiser,  and  the 
two  appraisers  so  selected  nominated  an  umpire;  and 
thereafter  the  two  appraisers  and  the  umpire  did,  on  or 
about  the  21st  day  of  May  1946,  agree  in  writing  that  the 
loss  and  damage  to  the  property  of  the  plaintiffs  was  the 
sum  of  $26,880.23. 

X. 

That  there  was  in  existence  at  the  time  of  the  issuing 
of  said  policy  of  defendant  a  policy  of  insurance  issued 
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by  the  General  Insurance  Company  of  America  in  the 
amount  of  $35,500,  making-  a  total  insurance  on  the 
property  of  the  plaintiffs  in  the  amount  of  $48,000.  That 
the  insurance  policy  of  the  General  Insurance  Company 
of  America  insured  separately  the  food  and  liquor  of 
plaintiffs,  the  loss  to  which  under  the  appraisal  agree- 
ment above  mentioned  was  determined  to  be  the  sum  of 
$1953.70.  That  the  policy  of  insurance  issued  by  de- 
fendant insured  separately  the  tenants'  improvements,  the 
loss  to  which  under  the  appraisal  agreement  above  men- 
tioned was  determined  to  be  the  sum  of  $4968.76.  That 
the  pro  rata  share  of  the  balance  of  $19,957.77  under 
the  terms  and  conditions  of  the  [4]  policy  issued  by  the 
defendant  was  12.5/48  x  $19,957.77,  or  $5197.34,  mak- 
ing the  total  liability  of  defendant  under  its  policy  of 
insurance  the  sum  of  $10,166.10. 

XL 

That  at  the  time  of  the  issuing  of  said  policy  the  plaintiffs 
were  not  the  sole  and  unconditional  owners  of  the  personal 
property  located  at  7519  Sunset  Boulevard,  but  there  was 
at  the  time  of  the  issuing  of  said  policy  in  full  force  and 
effect  a  chattel  mortgage  on  said  property  issued  by 
plaintiffs  to  Walter  J.  McCormick  and  Edward  A.  Mat- 
lin,  which  fact  was  known  to  the  agents  of  the  defend- 
ant at  the  time  of  the  issuing  of  said  policy.  That  said 
property  insured  by  defendant  at  7519  Sunset  Boule- 
vard was  further  subject  to  a  lien  in  favor  of  Leo  Kan- 
ner  and  Bertha  Kanner,  owners  of  the  building  at  7519 
Sunset  Boulevard,  for  the  payment  of  rents  due  said 
owners  from  plaintiffs,  a  fact  which  was  known  to  the 
agents  of  defendant  at  the  time  of  the  writing  of  said 
contract  of  insurance. 
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XII. 

That  said  mortgage  issued  to  the  said  Walter  J.  Mc- 
Cormick  and  Edward  A.  MatHn,  and  said  Hen  in  favor 
of  Leo  Kanner  and  Bertha  Kanner  have  heretofore  been 
satisfied,  and  the  plaintiffs  are  now  entitled  to  all  amounts 
due  under  said  policy. 

XIII. 

That  there  is  now  due  and  owing  from  the  defendant  to 
the  plaintiffs  the  sum  of  $10,166.10,  and  although  de- 
mand has  been  made  upon  the  defendant  for  said  sum, 
no  part  thereof  has  been  paid. 

XIV. 

That  plaintiffs  are  informed  and  believe  and  upon  such 
information  and  belief  allege  that  the  defendant  has  re- 
fused payment  of  the  amount  due  and  owing  to  the 
plaintiffs  under  the  policy  of  insurance  because  of  a 
provision  in  said  policy,  viz. : 

"This  entire  policy  shall  be  void  if  the  interest 
of  the  insured  be  other  than  unconditional  and  sole 
ownership."  [5] 

XV. 

That  the  defendant,  with  full  knowledge  of  the  fact 
that  the  interest  of  the  plaintiffs  was  not  that  of  sole  and 
unconditional  ownership,  after  the  fire  required  plaintiffs 
to  submit  to  an  examination  under  oath,  required  plain- 
tiffs to  submit  their  loss  to  an  appraisal,  and  has  not 
at  any  time  cancelled  said  policy  or  the  remainder  there- 
of and  has  retained  the  entire  premium  for  said  policy 
and  has  waived  that  portion  of  the  terms  and  conditions 
of  said  policy  which  require  the  interest  of  the  insured 
to  be  unconditional  and  sole  ownership. 
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Wherefore,  plaintiffs  pray  judgment  against  defendant 
in  the  sum  of  $10,166.10,  together  with  interest  thereon 
at  the  rate  of  7  per  cent  per  annum  from  the  21st  day 
of  May  1946;  for  costs  herein  expended;  and  for  such 
other  and  further  relief  as  to  the  court  may  seem  proper. 

GEORGE  PENNEY 

Attorney  for  Plaintiffs    [6] 

[Verified.] 

[Endorsed]:  Filed  Oct.  17,  1946.  Edmund  L.  Smith, 
Clerk.  [7] 


[Title  of  District  Court  and  Cause] 

ANSWER 

Comes  now  the  defendant,  Dubuque  Fire  &  Marine 
Insurance  Company  of  Dubuque,  Iowa,  and  for  answer 
to  the  complaint  herein: 

I. 

As  to  Paragraph  I,  alleges  it  has  no  information  or 
belief  on  the  subject  sufficient  to  enable  it  to  answer, 
and  upon  that  ground  denies  the  same  and  each  and 
every  allegation,  matter,   and  thing  therein  contained. 

11. 

As  to  Paragraph  IV,  alleges  it  has  no  information 
or  belief  on  the  subject  sufficient  to  enable  it  to  answer, 
and  upon  that  ground  denies  that  the  amount  in  con- 
troversy herein,  with  or  without  interest  or  costs,  is  in 
the  sum  of  $10,166.10,  or  in  any  sum,  or  in  excess  of 
$3,000.00,  or  in  any  sum.    [8] 
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III. 

As  to  Paragraph  V,  alleges  it  has  no  information  or 
belief  on  the  subject  sufBcient  to  enable  it  to  answer, 
and  upon  that  ground  denies  that  the  amount  in  con- 
troversy, with  or  without  interest  and  costs,  is  in  ex- 
cess of  $3,000.00,  or  in  any  sum. 

IV. 

As  to  Paragraph  VI,  admits  that  on  or  about  the 
ninth  day  of  July,  1945,  for  a  premium  paid,  this  de- 
fendant issued  a  fire  insurance  policy  to  plaintiffs  on  the 
California  standard  form  in  which  it  insured  certain 
store,  office,  workshop,  business,  furniture,  fixtures  and 
equipment,  and  tenants'  improvements,  and  certain  other 
personal  properly  at  the  location  described  in  said  Para- 
graph VI  in  an  amount  not  to  exceed  $12,500.00,  which 
said  insurance  policy  was  subject  to  various  terms,  con- 
ditions, and  limitations,  contained  therein  and  indorsed 
thereon,  but  denies  each  and  every  allegation,  matter, 
and  thing  contained  in  said  Paragraph  VI,  inconsistent 
with  or  contrary  to  that  which  is  in  this  paragraph  spe- 
cifically admitted. 

V. 

As  to  Paragraph  VII,  denies  that  said  insurance  policy 
was  in  full  force  or  effect,  or  that  it  was  in  force  or 
effect  at  the  time  of  the  occurrence  of  said  alleged  fire, 
and  as  to  the  balance  of  said  Paragraph  VII,  alleges  it 
has  no  information  or  belief  on  the  subject  sufficient  to 
enable  it  to  answer  and  upon  that  ground  denies  the  same 
and  each  and  every  allegation,  matter  and  thing  therein 
contained,  and  denies  the  loss  and  damage  in  the  amount 
of  $26,880.23,  or  in  any  sum. 
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VI. 
As  to  Paragraph  VIII,  admits  that  plaintiffs  gave  writ- 
ten notice  of  an  alleged  loss  to  defendant  immediately 
after  January  12,  1946;  admits  that  within  60  days  after 
January  12,  1946,  the  plaintiffs  notified  the  defendant  at 
its  main  office  in  |9]  California  by  written  statement, 
signed  and  sworn  to,  purporting  to  set  forth  their  alleged 
knowledge  and  belief  as  specified  in  said  Paragraph  VIII. 
As  to  the  balance  of  said  Paragraph  VIII,  defendant 
alleges  it  has  no  information  or  belief  on  the  subject  suf- 
ficient to  enable  it  to  answer,  and  upon  that  ground  denies 
the  same  and  each  and  every  allegation,  matter  and  thing 
therein  contained. 

VII. 

As  to  Paragraph  IX,  defendant  alleges  that  it  has  no 
information  or  belief  on  the  subject  sufficient  to  enable 
it  to  answer,  and  upon  that  ground  denies  that  the  loss 
and  damage  agreed  upon  by  said  appraisers  and  umpire 
was  upon  the  property  described  in  this  defendant's  policy 
of  insurance,  or  on  any  of  said  property,  or  that  the  loss 
or  damage  to  the  property  described  in  said  policy  was 
in  the  sum  of  $26,880.23,  or  in  any  sum. 

VIII. 
As  to  Paragraph  X,  admits  that  at  the  time  of  the 
issuance  of  defendant's  policy  there  was  in  existence  a 
policy  of  insurance  issued  by  said  General  Insurance  Com- 
pany of  America  in  the  amount  of  $35,500.00;  admits 
said  insurance  policy  of  said  General  Insurance  Company 
of  America  insured  separately  food  and  liquor;  admits 
that  by  the  terms  of  defendant's  policy  insurance  was 
provided  for  tenants'  improvements.  As  to  the  balance 
of  said  Paragraph  X,  not  herein  above  specifically  ad- 
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mitted,  defendant  alleges  that  it  has  no  information  or 
belief  on  the  subject  sufficient  to  enable  it  to  answer,  and 
upon  that  ground  denies  the  same  and  each  and  every 
allegation,  matter  and  thing  therein  contained,  and  denies 
the  loss  to  food  and  liquor  was  determined  to  be  the  sum 
of  $1,953.70,  or  any  sum,  or  that  the  loss  to  tenants'  im- 
provements was  determined  to  be  the  sum  of  $4,968.76, 
or  any  sum,  or  that  the  balance  was  $19,957.77,  or  any 
sum,  or  that  the  pro  rata  share  of  the  defendant  in  said 
or  any  balance  [10]  was  in  the  sum  of  $5,197.34,  or  in 
any  sum.  Denies  that  the  total  liability  of  this  defendant 
was  or  is  in  the  sum  of  $10,166.10,  or  in  any  sum. 

IX. 

As  to  Paragraph  XI,  defendant  denies  that  the  exist- 
ence of  said  chattel  mortgage  issued  by  plaintiffs  to 
Walter  J.  McCormick  and  Edward  A.  Matlin,  or  the 
existence  of  said  lien  in  favor  of  Leo  Kanner  and  Bertha 
Kanner,  was  known  to  it  or  to  any  agents  of  this  de- 
fendant at  the  time  of  the  issuing  or  the  writing  of  this 
defendant's  policy,  or  at  any  time  until  said  facts  were 
first  discovered  after  the  occurrence  of  the  alleged  fire 
and  loss  and  damage  described  in  the  complaint. 

X. 

As  to  Paragraph  XII,  defendant  alleges  it  has  no  in- 
formation or  belief  on  the  subject  sufficient  to  enable  it 
to  answer,  and  upon  that  ground  denies  the  same  and  each 
and  every  allegation,  matter,  and  thing  therein  contained. 

XI. 

As  to  Paragraph  XIII,  defendant  admits  that  demand 
has  been  made  upon  it  for  said  sum,  and  admits  that  no 
part  of  said  sum  has  been  paid,  but  denies  that  there  is 
now,  or  that  there  ever  was,  due  or   owing  from   this 
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defendant   to   plaintiffs   the   sum   of   $10,166.10,   or   any 
sum. 

XII. 

As  to  Paragraph  XIV,  admits  this  defendant  has  re- 
fused payment  of  the  amount  claimed  by  plaintiffs  under 
defendant's  policy  of  insurance,  amongst  other  reasons 
because  of  the  policy  provision  quoted,  but  denies  that  said 
provision  was  or  is  the  sole  ground  for  defendant's  re- 
fusal to  pay  said  claim,  and  denies  each  and  every  allega- 
tion, matter,  and  thing  in  said  Paragraph  XIV  incon- 
sistent or  contrary  to  the  specific  admissions  or  denials 
above  made.   [11] 

XIII. 

As  to  Paragraph  XV,  defendant  admits  it  required 
plaintiff  Laura  Gawecki  to  submit  to  an  examination  un- 
der oath  after  the  alleged  fire,  and  admits  that  it  requested 
that  the  loss  be  submitted  to  appraisal  in  accordance  with 
the  terms  and  provisions  of  its  policy,  and  admits  it  has 
not  at  any  time  cancelled  said  policy  or  any  portion  there- 
of, and  admits  it  has  retained  the  entire  premium  for  said 
policy,  but  denies  the  balance  of  said  Paragraph  XV  and 
each  and  every  allegation,  matter,  and  thing  therein  con- 
tained. 

As  a  First,  Separate  and  Affirmative  Defense  to  the 
Complaint  Herein,  the  Defendant  Alleges: 

I. 

That  by  the  terms,  provisions,  and  conditions  of  the  de- 
fendant's policy  of  insurance  sued  on  herein,  it  was  pro- 
vided, amongst  other  things: 

".  .  .  this  entire  policy  would  be  void  .  .  . 
(b)  if  the  interest  of  the  insured  be  other  than  un- 
conditional   and    sole    ownership     .     .     ." 
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II. 

That  at  the  time  of  the  occurrence  of  the  alleged  fire 
and  loss  and  damage  described  in  the  complaint,  the  in- 
terest of  the  plaintiffs  in  the  subject  matter  of  the  de- 
fendant's insurance  policy  was  other  than  unconditional 
and  sole  ownership  in  that  prior  to  the  occurrence  of  the 
fire  alleged  in  the  complaint  the  plaintiffs  herein  did  exe- 
cute and  deliver  to  and  in  favor  of  Walter  J.  McCormick 
and  Edward  A.  Matlin  a  written  chattel  mortgage  upon 
the  property  which  was  the  subject  of  defendant's  policy, 
and  did  execute  and  deliver  to  and  in  favor  of  Leo  Kan- 
ner  and  Bertha  Kanner  an  agreement  in  writing  impos- 
ing a  lien  or  a  written  chattel  mortgage  upon  said  prop- 
erty, and  that  said  chattel  mortgage  in  favor  of  said 
Walter  J.  McCormick  and  Edward  A.  Matlin,  [12]  and 
said  lien  or  chattel  mortgage  in  favor  of  said  Leo  Kanner 
and  Bertha  Kanner  were,  at  all  times  after  their  execu- 
tion and  delivery,  and  at  the  time  of  and  until  some  time 
after  the  occurrence  of  the  alleged  fire  and  loss  and  dam- 
age described  in  plaintiffs  complaint,  in  full  force  and 
effect,  and  the  holders  of  said  chattel  mortgages  and 
lien  at  all  of  said  times  had  an  interest  in  said  property. 

As  a  Second,  Separate  and  Affirmative  Defense  to 
Plaintiffs'  Complaint,  Defendant  Alleges: 

I. 
That  by  the  terms  and  provisions  of  the  defendant's 
policy   of   insurance   sued   upon   herein,    it   was   provided 
amongst  other  things : 

"Unless  otherwise  provided  by  agreement  in  writ- 
ing indorsed  hereon  or  added  hereto,  this  company 
shall  not  be  liable  for  loss  or  damage  to  any  property 
insured  here-under  while  incumbered  by  a  chattel 
mortgage     .     .     ." 
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II. 

That  at  the  time  of  the  occurrence  of  the  alleged  fire 
and  loss  and  damage  described  in  the  complaint,  the  prop- 
erty described  and  insured  by  defendant's  policy  of  in- 
surance was  incumbered  by  chattel  mortgages  in  that  prior 
to  the  occurrence  of  the  fire  alleged  in  the  complaint  the 
plaintififs  herein  did  execute  and  deliver  to,  and  in  favor 
of,  Walter  J.  McCormick  and  Edward  A.  Matlin  a  writ- 
ten chattel  mortgage  upon  said  property,  and  did  execute 
and  delivery  to  and  in  favor  of  Leo  Kanner  and  Bertha 
Kanner  a  written  chattel  mortgage  and  lien  upon  said 
property,  which  said  chattel  mortgages  and  lien  were,  at 
all  times  after  their  execution  and  delivery  aforesaid,  and 
at  the  time  of  and  until  some  time  after  the  occurrence 
of  the  fire  and  loss  and  damage  described  in  plaintiffs' 
complaint,  in  full  force  and  effect.  [13] 

III. 

That  there  was  never  any  provision  by  agreement  in 
writing  indorsed  on  the  policy  or  added  thereto,  or  other- 
wise, for  said  or  any  chattel  mortgages,  and  this  defend- 
ant had  no  knowledge  or  notice  thereof  until  long  after 
the  occurrence  of  said  alleged  fire  and  loss  and  damage, 
if  any. 

Wherefore,  defendant  prays  that  plaintiffs  take  noth- 
ing by  their  action  and  that  defendant  go  hence  with  its 
costs  and  with  such  other  relief  as  appears  meet  and 
proper. 

ANGUS  C.  McBAIN 

Attorney  for  Said  Defendant  [14] 
[Verified.] 

[Affidavit  of  Service  by  Mail.] 

[Endorsed]  :  Filed  Nov.  22,  1946.  Edmund  L.  Smith, 
Clerk.   [15] 
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[LETTER  DATED  AUGUST  4,  1947,  TO 
TRIAL  JUDGE] 

Law  Office 
Angus  C.  McBain  McBAIN  &  MORGAN 

Kermit  J.  Morgan  639  South  Spring  Street 

Los  Angeles  14,  California 

Leander  W.  Pitman  VAndike  1303 

August  4,  1947 
Hon.  Leon  R.  Yankwich 
Judge  of  the  United  States  District  Court 
Federal  Building 
Los  Angeles  12,  California 

Re:   Gawecki  vs.  Dubuque — 5869-Y  Civil 

Dear  Judge  Yankwich: 

At  the  conclusion  of  the  hearing  on  Mr.  Penney's  mo- 
tion before  you  on  the  2:00  o'clock  calendar  Wednesday, 
July  30,  1947,  it  was  agreed  between  Mr.  Penney  and 
the  writer,  with  the  approval  of  the  Court,  that  we  should 
submit  to  you  in  letter  form  a  statement  of  the  nature 
of  the  authority  of  Myer  Pransky  in  behalf  of  the  defend- 
ant Dubuque  Fire  &  Marine  Insurance  Company. 

We  have  ascertained  the  nature  of  this  authority  and 
at  the  suggestion  of  Mr.  Penney  this  letter  is  being  di- 
rected to  the  Court  at  this  time. 

The  defendant  Dubuque  Fire  &  Marine  Insurance  Com- 
pany stipulates  as  follows : 

"That  Myer  Pransky  was  designated  an  agent  of 
the  Dubuque  Fire  &  Marine  Insurance  Company  by 
filing  a  written  designation  as  such  with  the  Depart- 
ment of  Insurance  of  the  State  of  California;  that 
such  written  designation  does  not  set  forth  the  nature 
of  the  agency  or  authority  thereby  conferred  upon 
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Mr.  Pransky;  that  there  was  no  written  agency  con- 
tract between  Mr.  Pransky  and  Dubuque  Fire  & 
Marine  Insurance  Company;  that  Mr.  Pransky  was 
given  verbal  authority  to  solicit  insurance  in  behalf 
of  the  Company  and  to  place  orders  for  insurance 
so  solicitated  with  the  Dubuque  Fire  &  Marine  Insur- 
ance Company  or  its  general  agents  for  acceptance 
or  rejection;  that  Myer  Pransky  had  no  [16]  au- 
thority to  'bind'  risks  and  no  authority  to  counter- 
sign policies  of  insurance;  that  he  did  have  authority 
to  deliver  policies  to  the  assureds  once  the  policies 
were  written  and  that  policies  so  written  by  the 
Dubuque  Fire  &  Marine  Insurance  Company  or  its 
general  agents  were  delivered  by  the  latter  to  Mr. 
Pransky  for  delivery  to  the  assureds." 
Mr.  Penney  has  accepted  this  stipulation  and  has  re- 
quested that  the  writer  transmit  it  to  the  Court  in  the 
present  form. 

If  Mr.  Penney  is  available  to  join  in  signing  this  let- 
ter we  shall  obtain  his  signature  thereto  although  he  has 
requested  that  we  send  it  to  the  Court  direct.  If  he  is 
not  available  to  sign  it  the  writer  requests  by  transmis- 
sion to  him  of  a  duplicate  of  this  letter  that  he  tele- 
phone his  approval  to  the  Court's  Secretary. 
Respectfully  submitted 

ANGUS  C.  McBAIN 
Attorney  for  Defendant  Dubuque  Fire  &  Marine 
Insurance  Company 
Stipulation  Accepted 

GEORGE  PENNEY 

Attorney  for  Plaintiffs 

[Endorsed]  :    Filed  Aug.  5,  1947.     Edmund  L.  Smith, 
Clerk.  [17] 
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MEMORANDUM  DECISION 

[Being  the  same  as  in  Case  No.  11775,  which  will  be 
found  at  pages    12   to    16  of   Transcript  of   Record,] 


[Title  of  District  Court  and  Cause] 

OBJECTIONS  TO  PROPOSED  FINDINGS  OF 
FACT  AND  CONCLUSIONS  OF  LAW 

Come  now  the  plaintiffs,  by  their  attorney  George  Pen- 
ney, and  object  to  the  Proposed  Findings  of  Fact  and 
Conclusions  of  Law  heretofore  submitted  by  the  defend- 
ant's attorney,  in  the  following  particulars: 

I. 

Plaintiffs  object  to  the  findings  set  forth  in  paragraph 

VIII  of  said  proposed  findings  of  fact,  commencing  at 
line  28  and  ending  at  Hne  31  on  page  3,  as  said  policy 
of  insurance  specifically  insured  the  property  described  in 
the  complaint.  Plaintiffs  further  object  to  the  remainder 
of  the  findings  set  forth  in  said  paragraph  VIII  for  the 
reason  that  in  the  stipulation  entered  into  between  the 
respective  counsel  the  prorata  share  of  each  policy  was 
to  be  determined  in  the  event  that  the  court  found  in 
favor  of  the  plaintiffs.  [24] 

XL 

Plaintiffs  object  to  the  findings  set  forth  in  paragraph 

IX  of  said  proposed  findings  of  fact  relative  to  the  alleged 
chattel  mortgage  executed  and  issued  to  Walter  J.  Mc- 
Cormick  and  Isabel  McCormick  mortgaging  an  undivided 
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one-third  of  the  plaintiffs'  property  as  security  for  the 
payment  of  rents  to  said  mortgagees  as  owner  of  the 
building  at  7519  Sunset  Boulevard;  and  in  this  connection 
the  plaintiffs  request  that  the  court  specifically  find  that 
the  plaintiffs  were  not  delinquent  at  any  time  in  the  pay- 
ment of  rents  and  that  said  alleged  chattel  mortgage  was 
not  within  the  contemplation  of  the  policy  of  insurance 
written  by  defendant. 

Plaintiffs  object  to  the  remainder  of  said  findings,  com- 
mencing at  line  2  and  ending  at  line  10  on  page  5,  and 
request  the  court  to  specifically  find  that  Myer  Pransky, 
a  soliciting  agent  of  the  defendant  insurance  company,  had 
knowledge  and  notice  of  the  existence  of  said  chattel 
mortgages  prior  to  the  time  and  at  the  time  of  the  writing 
of  the  policy  of  insurance. 

m. 

Plaintiffs  object  to  the  findings  set  forth  in  paragraph 
XIII  of  said  proposed  findings  of  fact  and  request  the 
court  to  find  that  Myer  Pransky,  a  soliciting  agent  of  the 
defendant  company,  had  full  knowledge  of  the  fact  that 
the  interest  of  the  plaintiffs  in  the  property  was  not  sole 
and  unconditional;  and  to  further  find  that  the  defendant 
had  knowledge  of  the  existence  of  other  interests  at  the 
time  of  the  filing  of  the  proof  of  loss;  and  that  the  court 
further  find  that  the  adjusting  representatives  of  the  de- 
fendant company,  Dauerty  &  Dauerty,  were  apprised  of 
the  existence  of  the  chattel  mortgage  to  Edward  A.  Mat- 
lin  at  the  time  of  the  filing  of  the  proof  of  loss  and  prior 
to  the  time  of  demand  for  appraisal;  and  further,  that  the 
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agents  of  the  defendant  company  had  constructive  knowl- 
edge of  the  existence  of  the  chattel  mortgages  executed 
by  the  plaintiffs,  as  said  chattel  mortgages  were  recorded 
on  the  [25]  22nd  day  of  August  1945  in  the  office  of  the 
County  Recorder  of  Los  Angeles  County. 

IV. 

Plaintiffs  object  to  the  findings  set  forth  in  paragraph 
XVI  of  said  proposed  findings  of  fact  upon  the  ground 
that  the  alleged  mortgage  issued  in  favor  of  Walter  J. 
McCormick  and  Isabel  McCormick  was  not  a  mortgage 
within  the  contemplation  of  the  policy,  as  the  plaintiffs 
were  never  delinquent  in  the  payment  of  rents.  Plaintiffs 
specifically  object  to  the  remainder  of  said  paragraph  and 
request  the  court  to  find  that  the  plaintiffs  had  an  insur- 
able interest  in  the  property. 

V. 

Plaintiffs  object  to  the  findings  set  forth  in  paragraphs 

XVIII  of  said  proposed  findings  of  fact  for  the  reason 
that  the  alleged  mortgage  to  Walter  J.  McCormick  and 
Isabel  McCormick  was  not  a  mortgage  within  the  con- 
templation of  the  policy;  and  further  request  the  court  to 
find  that  the  existence  of  said  chattel  mortgages  was 
known  to  Myer  Pransky,  soliciting  agent  of  the  defendant 
company,  both  prior  to  and  at  the  time  of  the  issuing  of 
said  policy. 

VI. 

Plaintiffs  object  to  the  findings  set  forth  in  paragraph 

XIX  of  said  proposed  findings  of  fact  upon  the  ground 
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that  Myer  Pransky,  soliciting  agent  of  the  defendant  com- 
pany, had  knowledge  of  the  existence  of  the  chattel  mort- 
gages both  before  and  at  the  time  of  the  issuing  of  said 
policy  of  insurance. 

Respectfully  submitted, 

GEORGE  PENNEY 

Attorney  for  Plaintiffs  [26] 

[Affidavit  of  Service  by  Mail.] 

[Written]  :    Objections  considered  and  overruled. 

LRY,J. 

[Endorsed]  :    Lodged  Aug.   19,   1947.    Filed  Aug.   19, 
1947.   Edmund  L.  Smith,  Clerk.  [27] 


[Title  of  District  Court  and  Cause] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  above  entitled  cause  having  come  on  for  trial  in 
the  above  entitled  Court  on  the  17th  day  of  June,  1947, 
the  Honorable  Leon  R.  Yankwich,  Judge  Presiding,  the 
plaintiffs  Laura  Gawecki  and  Collette  Mitre,  doing  busi- 
ness under  the  fictitious  name  of  Skylark  Cafe  &  Res- 
taurant, having  appeared  in  person  and  by  their  attorney 
George  Penney,  Esq.,  and  the  defendant  Dubuque  Fire 
&  Marine  Insurance  Company  of  Dubuque,  Iowa,  a  cor- 
poration, having  appeared  by  its  attorney  Angus  C.  Mc- 
Bain.  and  the  court  having  heard  the  evidence  and  the 
argument  of  counsel,  and  the  matter  having  been  there- 
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after  submitted  to  the  Court  for  decision,  now  therefore, 
the  Court  does  hereby  make  its  findings  of  fact  as  fol- 
lows:  [28] 

FINDINGS  OF  FACT 

I. 

That  all  of  the  allegations,  matters,  and  things  con- 
tained in  Paragraphs  I,  II,  and  III  of  plaintiffs'  com- 
plaint are  true. 

II. 

That  all  of  the  allegations  contained  in  Paragraph  IV 
of  plaintiifs'  complaint  are  true  except  that  the  Court  does 
not  determine  the  exact  amount  in  controversy  because 
it  was  agreed  by  the  parties  to  the  action  that  said  amount 
would  be  determined  by  stipulation  in  the  event  the  Court 
had  found  the  remaining  issues  in  favor  of  the  plaintiffs. 

III. 

That  all  of  the  allegations,  matters,  and  things  con- 
tained in  Paragraph  V  of  the  complaint  are  true. 

IV. 

That  all  of  the  allegations,  matters,  and  things  con- 
tained in  Paragraph  VI  of  plaintiffs'  complaint  are  true 
and  it  is  further  true  that  said  insurance  policy  was  sub- 
ject to  various  terms,  conditions,  and  limitations  contained 
therein  and  endorsed  thereon. 

V. 

As  to  Paragraph  VII  of  plaintiffs'  complaint,  it  is  true 
that  on  or  about  the  12th  day  of  January  1946  a  fire 
occurred  on  the  premises  occupied  by  the  plaintiffs  re- 
sulting in  loss  and  damage  to  the  property  of  the  plain- 
tiffs in  the  amount  of  $26,880.23,  but  it  is  not  true  that 
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the  insurance  policy  referred  to  in  said  complaint  was  in 
full  force  or  effect  or  in  force  or  effect  at  all  at  the  time 
said  fire  and  loss  and  damage  occurred. 

VL 
As  to  Paragraph  VIII  of  plaintiffs'  complaint,  the 
Court  finds  that  all  of  the  allegations,  matters,  and 
things  [29]  therein  contained  are  true  except  that  the 
cash  value  of  the  different  articles  or  properties  and  the 
amount  of  loss  thereon  were  not  as  set  forth  in  said  writ- 
ten and  sworn  statement  furnished  by  plaintiffs  to  de- 
fendant, nor  were  all  of  the  incumbrances  upon  the  said 
property  specified  in  said  statement.  Because  no  evidence 
was  presented  as  to  the  cash  value  of  the  different  articles 
or  properties  or  as  to  the  amount  of  loss  thereon,  except 
for  the  appraisers'  award  in  writing,  the  Court  finds  all 
allegations  as  to  such  cash  value  and  as  to  the  amount 
of  loss,  except  as  the  loss  is  herein  specifically  determined, 
to  be  untrue. 

VII. 

That  all  of  the  allegations,  matters,  and  things  con- 
tained in  Paragraph  IX  of  plaintiffs'  complaint  are  true. 

VIII. 

As  to  Paragraph  X  of  plaintiffs'  complaint,  it  is  true 
that  at  the  time  of  the  issuing  of  the  defendant's  policy 
there  was  in  existence  a  policy  of  insurance  issued  by  the 
General  Insurance  Company  of  America  in  the  amount 
of  $35,500.00  making  a  total  insurance  on  the  property 
of  the  plaintiffs  in  the  amount  of  $48,000.00  as  long  as 
both  policies  were  in  full  force  and  effect.  It  is  true  that 
the  policy  of  said  General  Insurance  Company  of  America 
was  worded  to  insure  separately  the  food  and  liquor  of 
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plaintiffs  and  that  the  loss  to  said  food  and  liquor  was, 
under  the  appraisal  agreement,  determined  to  be  the  sum 
of  $1,953.70.  It  is  true  that  the  policy  of  insurance  of 
the  defendant  herein  was  worded  to  insure  separately  the 
tenants'  improvements  and  that  the  loss  of  such  tenants' 
improvements  was,  under  the  appraisal  agreement,  deter- 
mined to  be  the  sum  of  $4,968.76.  It  is  not  true  that 
either  of  said  policies  insured  any  of  said  properties  at 
the  time  of  the  occurrence  of  the  fire  and  loss  and  dam- 
age described  in  the  complaint.  The  Court  finds  that  it 
is  not  true  that  the  pro  rata  share  of  this  defendant  of 
the  balance  of  $19,957.77  or  of  any  [30]  balance  or  sum, 
under  the  terms  and  conditions  of  the  defendant's  policy 
or  otherwise,  was  12.5/48ths  of  said  sum  of  $19,957.77, 
or  of  any  sum,  or  that  the  defendant's  pro  rata  share 
of  said  or  any  balance  was  $5,197.34,  or  any  sum,  and  it 
is  not  true  that  the  total  or  any  liability  of  defendant 
under  its  said  policy  of  insurance  was  in  the  sum  of 
$10,166.10,  or  in  any  sum,  and  in  this  respect  the  Court 
finds  that  there  was  no  liability  on  the  part  of  the  de- 
fendant under  its  said  policy  for  any  sum  whatsoever  to 
plaintiffs  or  either  of  them;  the  Court  further  finds  that 
all  allegations,  matters,  and  things  contained  in  said  Para- 
graph X  of  plaintiffs'  complaint  inconsistent  with  or  con- 
trary to  the  findings  made  in  this  Paragraph  VIII  are 
untrue. 

TX. 

As  to  Paragraph  XI  of  plaintiffs'  complaint,  the  Court 
finds  that  at  the  time  of  the  issuing  of  defendant's  policy 
and  at  all  times  thereafter  and  at  the  time  of  the  occur- 
rence of  the  fire  and  loss  and  damage  described  in  the 
complaint,  the  plaintiffs  were  not  the  sole  and  uncondi- 
tional owners  of  the  personal  property  located  at  7519  Sun- 
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set  Boulevard  and  that  it  is  true  that  there  was  in  full  force 
and  effect  commencing  on  July  7,  1945,  and  at  all  times 
thereafter  and  at  the  time  of  the  occurrence  of  and  until 
after  the  occurrence  of  the  fire  and  loss  and  damage  de- 
scribed in  plaintiffs'  complaint,  a  chattel  mortgage  on  all  of 
plaintiffs  said  property  issued,  executed,  and  delivered  by 
plaintiffs,  as  mortgagors,  to  Edward  E.  Matlin,  as  mort- 
gagee. It  is  also  true  that  commencing  on  July  7,  1945, 
and  at  all  times  thereafter  and  at  the  time  of  the  occur 
rence  of  and  until  after  the  occurrence  of  the  fire  and  loss 
and  damage  described  in  plaintiffs'  complaint,  there  was  in 
full  force  and  effect  a  second  chattel  mortgage  issued,  exe- 
cuted and  delivered  by  plaintiffs,  as  mortgagors,  to  Wal- 
ter J.  McCormick  and  Isabelle  McCormick,  as  mortgagees, 
mortgaging  an  undivided  one-third  of  all  of  plaintiffs 
said  property,  as  security  [31]  for  the  payment  of  rents 
from  plaintiffs  to  said  mortgagees,  the  owners  of  the 
building  at  7519  Sunset  Boulevard.  It  is  not  true  that 
these  facts  were  known  to  the  or  any  agents  of  this  de- 
fendant, or  that  any  agents  of  said  defendant  had  any 
notice  or  knowledge  of  the  existence  of  said  chattel  mort- 
gages at  the  time  of  the  writing  of  said  defendant's  policy 
of  insurance,  or  at  any  time  whatsoever.  The  Court  finds 
all  allegations,  matters,  and  things  contained  in  Paragraph 
XI  of  plaintiff's  complaint  which  are  inconsistent  with 
or  contrary  to  the  findings  made  in  this  Paragraph  IX 
to  be  untrue. 

X. 

As  to  Paragraph  XII  of  plaintiffs'  complaint,  it  is  true 
that  the  chattel  mortgages  described  in  Paragraph  IX  of 
these  findings  were  satisfied  after  the  occurrence  of  the 
fire  and  loss  and  damage  described  in  the  complaint  and 
prior  to  the  commencement  of  this  action,  but  it  is  not 


24  Laura  Gawecki  and  Collette  Mitre,  etc. 

true  that  the  plaintiffs,  or  either  of  them,  are  now  entitled 
to  all  amounts  or  any  amounts  under  the  defendant's  pol- 
icy and  it  is  not  true  that  there  is  any  amount  due  to 
plaintiffs  under  said  policy.  The  Court  further  finds  that 
all  allegations,  matters,  and  things  contained  in  said  Para- 
graph XII  of  plaintiffs'  complaint  which  are  inconsistent 
with  the  findings  herein  specifically  made  are  untrue. 

XL 

As  to  Paragraph  XIII  of  plaintiffs'  complaint,  it  is 
not  true  that  rhere  is  now  due  or  owing,  or  ever  was 
due  or  owing,  from  the  defendant  to  the  plaintiffs  the 
sum  of  $10,166.10,  or  any  sum  at  all.  It  is  true  that 
plaintiffs  heretofore  made  demand  upon  the  defendant  for 
said  sum  of  $10,166.  10  and  that  no  part  thereof  has  been 
paid. 

XII. 
As  to  Paragraph  XIV  of  plaintiffs'  complaint,  it  is 
true  that  defendant's  policy  of  insurance  contains,  amongst 
other  [32]  things,  the  provision  quoted  in  said  Paragraph 
XIV,  and  it  is  true  that  the  defendant  refused  payment 
of  any  sum  to  plaintiffs  under  defendant's  policy  of  in- 
surance because  of  said  policy  provision  and  because  of 
other  policy  terms,  provisions  and  conditions  not  referred 
to  in  said  Paragraph  XIV. 

XIII. 

As  to  Paragraph  XV  of  plaintiffs'  complaint,  it  is  true 

that  after  the  fire  described  in  plaintiffs'  complaint  the 

defendant  required  plaintiffs  to  submit  to  an  examination 

under  oath  and  required  plaintiffs  to  submit  their  loss  to 
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an  appraisal,  and  it  is  true  that  the  defendant  has  not  at 
any  time  cancelled  its  said  policy  or  any  part  thereof  and 
that  it  has  retained  the  entire  premium  for  said  policy, 
but  it  is  not  true  that  the  defendant  had  full  or  any 
knowledge  of  the  fact  that  the  interest  of  the  plaintiffs 
was  not  that  of  sole  and  unconditional  ownership  at  the 
time  defendant  required  said  examination  under  oath  and 
appraisal,  and  as  there  is  no  evidence  to  show  when  the 
defendant  might  have  acquired  knowledge  of  said  fact, 
the  Court  finds  that  said  defendant  had  no  knowledge 
whatsoever  of  the  existence  of  other  persons'  interests 
in  plaintiffs'  property  until  served  with  summons  and 
complaint  in  this  action.  The  Court  further  finds  that  the 
defendant  has  not  waived  any  of  the  terms  and  condi- 
tions of  its  policy  and  has  not  waived  that  portion  of  the 
terms  and  conditions  of  its  policy  which  requires  the  in- 
terest of  the  insured  to  be  unconditional  and  sole  owner- 
ship. 

XIV. 

The  Court  finds  that  all  allegations,  matters,  and  things 
contained  in  plaintiffs'  complaint  which  are  contradictory 
of  or  inconsistent  with  the  findings  of  fact  herein  made 
are  untrue. 

XV. 

As  to  the  First,  Separate  and  Affirmative  Defense  to 
the  complaint  set  forth  in  the  defendant's  answer  on  file 
herein,  the  [33]  Court  finds  that  all  of  the  allegations, 
matters  and  things  contained  in  Paragraph  I  thereof  are 
true. 
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XVI. 

As  to  Paragraph  II  of  said  First,  Separate  and  Af- 
firmative Defense,  the  Court  finds  it  is  true  that  at  the 
time  of  the  occurrence  of  the  fire  and  loss  and  damage 
described  in  plaintiffs'  complaint,  the  interest  of  the  plain- 
tiffs in  the  subject  matter  of  the  defendant's  insurance 
policy  was  other  than  unconditional  and  sole  ownership 
in  that  prior  to  the  occurrence  of  the  fire  described  in 
the  complaint  the  plaintiffs  as  mortgagors  did  execute  and 
deliver  to  and  in  favor  of  Edward  E.  Matlin,  as  mort- 
gagee, a  written  chattel  mortgage  upon  the  property  which 
was  the  subject  of  defendant's  policy,  and  did  also  exe- 
cute and  deliver  to  and  in  favor  of  Walter  J.  McCormick 
and  Isabelle  McCormick,  as  mortgagees,  a  written  chattel 
mortgage  upon  an  undivided  one-third  of  said  property 
and  that  both  of  said  chattel  mortgages  were  at  all  times 
after  their  execution  and  delivery  and  at  the  time  of  and 
until  after  the  occurrence  of  the  fire  and  loss  and  dam- 
age described  in  plaintiffs'  complaint,  in  full  force  and 
effect,  and  the  holders  or  mortgagees  of  said  chattel  mort- 
gages at  all  of  said  times  had  an  interest  in  said  property. 

XVII. 

As  to  Paragraph  I  of  the  Second,  Separate  and  Affirma- 
tive Defense  to  plaintiffs'  complaint  set  forth  in  defend- 
ant's answer  herein,  the  Court  finds  that  it  is  true  that 
by  the  terms  and  provisions  of  the  defendant's  policy  of 
insurance  sued  upon  herein,  it  was  provided  amongst  other 
things : 

"Unless  otherwise  provided  by  agreement  in  writ- 
ing indorsed  hereon  or  added  hereto,  this  company 
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shall  not  be  liable  for  loss  or  damage  to  any  property 
insured  hereunder  while  incumbered  by  a  chattel 
mortgage     .     .     ."   [34] 

XVIII. 
As  to  Paragraph  II  of  said  Second,  Separate  and  Af- 
firmative Defense,  the  Court  finds  all  of  the  allegations, 
matters,  and  things  therein  contained  are  true,  and  it  is 
true  that  at  the  time  of  the  occurrence  of  the  fire  and 
loss  and  damage  described  in  plaintiffs'  complaint  the 
property  described  and  insured  by  defendant's  policy  of 
insurance  was  incumbered  by  chattel  mortgages  and  that 
prior  to  the  occurrence  of  said  fire  the  plaintiffs,  as  mort- 
gagors, did  execute  and  deliver  to  Edward  E.  Matlin,  as 
mortgagee,  a  written  chattel  mortgage  upon  all  of  said 
property  and  did  execute  and  deliver,  as  mortgagors,  to 
Walter  J.  McCormick  and  Isabelle  McCormick,  as  mort- 
gagees, a  written  chattel  mortgage  upon  an  undivided  one- 
third  of  said  property,  and  that  said  chattel  mortgages 
were  at  all  times  after  their  execution  and  delivery  afore- 
said, and  at  the  time  of  and  until  some  time  after  the 
occurrence  of  said  fire  and  loss  and  damage,  in  full  force 
and  effect. 

XIX. 

It  is  true  that  there  was  never  any  provision  by  agree- 
ment in  writing  endorsed  on  the  defendant's  policy  or 
added  thereto,  or  otherwise,  for  said  or  any  chattel  mort- 
gages, and  that  the  defendant  had  no  knowledge  .or  no- 
tice of  said  chattel  mortgages  until  after  the  occurrence 
of  said  alleged  fire  and  loss  and  damage. 
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From  its  findings  of  fact  aforesaid  and  the  law  the 
Court  hereby  makes  the  following: 

CONCLUSIONS  OF  LAW 

I. 

That  the  defendant  Dubuque  Fire  &  Marine  Insurance 
Company  of  Dubuque,  Iowa,  a  corporation,  is  entitled  to 
judgment  that  the  plaintiffs  Laura  Gawecki  and  Collette 
Mitre,  doing  business  under  the  fictitious  name  of  Sky- 
lark Cafe  &  Restaurant,  take  [35]  nothing  against  said 
defendant  and  that  the  said  defendant  have  and  recover 
from  said  plaintiffs  its  costs  and  disbursements  herein. 

Done  in  open  court  this  19th  day  of  August,  1947. 

LEON  R.  YANKWICH 
Judge 

Approved  as  to  Form  under  Rule  No.  7. 


Attorneys  for  Plaintiffs 

Disapproved  as  to  Form. 
GEORGE  PENNEY 

Attorney  for  Plaintiffs 


[Endorsed] :    Lodged  Aug.  19,  1947.     Filed  Aug.  19,     J 
1947.    Edmund  L.  Smith,  Clerk.  [36]  ' 
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In  the  District  Court  of  the  United  States  in  and  for  the 

Southern  District  of  California 

Central  Division 

No.  5869-Y 

LAURA  GAWECKI  and  COLLETTE  MITRE,  doing 
business  under  the  fictitious  name  of  SKYLARK 
CAFE  &  RESTAURANT, 

Plaintiffs, 

vs. 

DUBUQUE  FIRE  &  MARINE  INSURANCE  COM- 
PANY OF  DUBUQUE,  IOWA,  a  corporation, 

Defendant. 

JUDGMENT 

The  above  entitled  cause  having  come  on  for  trial  in 
the  above  entitled  Court  on  the  17th  day  of  June,  1947, 
the  Honorable  Leon  R.  Yankwich,  Judge  Presiding,  the 
plaintiffs  Laura  Gavvecki  and  Collette  Mitre,  doing  busi- 
ness under  the  fictitious  name  of  Skylark  Cafe  &  Res- 
taurant, having  appeared  in  person  and  by  their  attorney 
George  Penney,  Esq.,  and  the  defendant  Dubuque  Fire 
&  Marine  Insurance  Company  of  Dubuque,  Iowa,  a  cor- 
poration, having  appeared  by  its  attorney  Angus  C.  Mc- 
Bain  and  the  court  having  heard  the  evidence  and  the 
argument  of  counsel,  and  the  matter  having  been  there- 
after submitted  to  the  Court  for  decision,  and  the  Court 
having  made  it=  findings  of  fact  and  conclusions  of  law 
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herein,  now  therefore,  in  accordance  with  the  facts  and 
the  law: 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed  that 
the  [37]  defendant  Dubuque  Fire  &  Marine  Insurance 
Company  of  Dubuque,  Iowa,  a  corporation,  have  judg- 
ment that  the  plaintiffs  Laura  Gawecki  and  Collette 
Mitre,  doing  business  unde  the  fictitious  name  of  Skylark 
Cafe  &  Restaurant,  take  nothing  against  said  defendant 
and  that  the  said  defendant  have  and  recover  from  said 
plaintiffs  its  costs  and  disbursements  herein. 

Done  in  open  court  this  19th  day  of  August,  1947. 

LEON  R.  YANKWICH 

Judge 

Approved  as  to  Form  under  Rule  No.  7. 

GEORGE  PENNEY 

Attorney  for  Plaintiffs 

Judgment  entered  Aug.  19,  1947.  Docketed  Aug.  19, 
1947.  C.  O.  Book  44,  page  711.  Edmund  L.  Smith,  Clerk; 
by  John  A.  Childress,  Deputy. 

[Endorsed]  :  Lodged  Aug.  19,  1947.  Filed  Aug.  19. 
1947.     Edmund  L.   Smith,  Clerk.    [38] 
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NOTICE  OF  ENTRY  OF  JUDGMENT 

To  the  Plaintiffs  Above  Named  and  to  George  Penney, 
Esq.,  Their  Attorney: 

Please  take  notice  that  on  August  19,  1947,  the  above 
entitled  Court  did  file  and  enter  judgment  in  the  above 
entitled  cause  in  Civil  Order  Book  44  at  page  711,  that 
the  defendant  Dubuque  Fire  and  Marine  Insurance  Com- 
pany of  Dubuque,  Iowa,  a  corporation,  have  judgment 
that  the  plaintiffs  Laura  Gawecki  and  Collette  Mitre,  do- 
ing business  under  the  fictitious  name  of  Skylark  Cafe  & 
Restaurant,  take  nothing  against  said  defendant  and  that 
said  defendant  have  and  recover  from  said  plaintiffs  its 
costs  and  disbursements  herein. 

Dated  at  Los  Angeles,  California,  this  21st  day  of 
August,  1947. 

ANGUS  C.  McBAIN 

Attorney   for   Said  Defendant    [39] 

[Affidavit  of  Service  by  Mail.] 

[Endorsed]  :  Filed  Aug.  22,  1927.  Edmund  L.  Smith, 
Clerk.   [40] 
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[Title  of  District  Court  and  Cause] 

MOTION  FOR  A  NEW  TRIAL,  MOTION  TO 
AMEND  FINDINGS  OF  FACT  AND  CONCLU- 
SIONS OF  LAW  AND  DIRECT  THE  ENTRY 
OF  A  NEW  JUDGMENT 

Come  now  the  plaintiffs,  by  their  attorney  George  Pen- 
ney, and  file  this  their  written  motions  as  follows,  to  wit: 

Their  Motion  for  New  Trial  in  the  Above  Entitled 
Matter : 

Said  motion  is  based  upon  the  following  grounds,  and 
each  of  them: 

1.  That  errors  of  law  appear  upon  the  face  of  the 
record. 

2.  That  it  appears  from  the  pleadings  and  the  evi- 
dence in  this  case  that  an  erroneous  judgment  has  been 
rendered. 

3.  That  it  is  manifest  from  the  pleadings  and  evidence 
in  this  case  that  justice  has  not  been  attained  by  the 
judgment  rendered  therein. 

4.  That  the  findings  of  fact  are  not  supported  by  the 
evidence.   [41] 

5.  That  the  judgment  is  not  supported  by  the  evidence. 

6.  That  the  findings  of  fact  are  insufficient  to  support 
the  conclusions  of  law. 

7.  That  the  findings  of  fact  and  conclusions  of  law  are 
insufficient  to  support  the  judgment  rendered  therein. 

8.  That  the  conclusions  of  law  are  insufficient  to  sup- 
port the  judgment  rendered  therein. 
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Their  Motion  to  Amend  Findings  of  Fact  and  Con- 
clusions of  Law  and  Direct  the  Entry  of  a  New  Judg- 
ment in  the  Above  Entitled  Matter: 

Said  motion  is  based  upon  the  following  grounds,  and 
each  of  them: 

1.  That  it  appears  from  the  pleadings  and  the  evidence 
in  this  case  that  the  court  should  have  found  that  the 
plaintiffs  were  entitled  to  judgment  against  the  defendant 

2.  That  it  appears  from  the  pleadings  and  evidence 
in  this  case  that  the  plaintiffs  were  without  fault  and 
that  the  defendant  is  estopped  from  denying^  liability  un- 
der the  terms  and  conditions  of  the  insurance  policy 
issued  by  it  to  the  plaintiffs. 

3.  That  the  judgment  in  the  above-entitled  matter 
should  have  been  in  favor  of  the  plaintiffs  and  against 
the  defendant. 

Said  motions  and  each  and  all  of  them  will  be  based 
upon  the  files,  records,  documents,  evidence,  including 
reporter's  transcript  and  exhibits  received  in  evidence,  and 
memoranda  of  counsel  heretofore  filed  in  the  above-en- 
titled action. 

Dated,  this  25th  day  of  August  1947. 

GEORGE  PENNEY 

Attorney   for   Plaintiffs    [42] 

[Affidavit  of  Service  by  Mail.] 

[Endorsed]  :  Filed  Aug.  25,  1947.  Edmund  L.  Smith. 
Clerk.  [43] 
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[Minutes:    Friday,  August  29,   1947] 

[Being  the  same  as  in  Case  No.  11775,  which  will  be 
found  at  page  32  of  Transcript  of  Record.] 


[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL 

To  the  Defendant  Above  Named,  and  to  Its  Attorney 
Angus  C.  McBain: 
Notice  Is  Hereby  Given  That  Laura  Gawecki  and  Col- 
lette  Mitre,  doing  business  under  the  fictitious  name  of 
Skylark  Cafe  &  Restaurant,  plaintiffs  in  the  above-en- 
titled action,  do  hereby  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  from  the 
final  judgment  entered  in  the  within  action  on  the  19th 
day  of  August  1947,  and  from  the  order  of  the  court 
in  said  action  denying  plaintiffs'  motion  for  new  trial, 
motion  to  amend  the  findings  of  fact  and  conclusions  of 
law  and  direct  entry  of  a  new  judgment,  and  motion  to 
correct  findings. 

Dated:    October  7,  1947. 

GEORGE  PENNEY  and 
ROBERT  M.  NEWELL 
By  George  Penney 

Attorneys  for  Plaintiffs 

[Endorsed]  :  Filed  &  mid.  copy  to  Angus  C.  McBain, 
atty.  for  deft.,  Oct  7,  1947.  Edmund  L.  Smith, 
Clerk.  [45] 
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4879700 
In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California 
Central  Division 

No.  5869-Y  Civil 

LAURA  GAWECKI  and  COLLETTE  MITRE,  doing 
business  under  the  fictitious  name  of  SKYLARK 
CAFE  &  RESTAURANT, 

Plaintiffs 
vs. 

DUBUQUE  FIRE  &  MARINE  INSURANCE  COM- 
PANY OF  DUBUQUE,  IOWA,  a  corporation, 

Defendant. 

STIPULATION  FOR  COSTS 

Know  All  Men  By  These  Presents,  That  we,  Laura 
Gawecki  and  Collette  Mitre,  doing  business  under  the 
fictitious  name  of  Skylark  Cafe.&  Restaurant,  as  Prin- 
cipals, and  the  Fidelity  and  Deposit  Company  of  Mary- 
land, a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Maryland  and  authorized  to  act  as  surety 
under  the  Act  of  Congress  approved  August  13,  1894, 
whose  principal  office  is  located  in  Baltimore,  Maryland, 
as  Surety,  are  held  and  firmly  bound  unto  the  Dubuque 
Fire  &  Marine  Insurance  Company  of  Dubuque,  Iowa,  a 
corporation,  in  the  full  and  just  sum  of  Two  Hundred  Fifty 
and  No/100  Dollars  ($250.00),  lawful  money  of  the 
United  States,  to  be  paid  to  the  said  Dubuque  Fire  & 
Marine  Insurance  Company  of  Dubuque,  Iowa,  a  corpora- 
tion, for  which  payment  well  and  truly  to  be  made  we 
bind  ourselves,  our  successors  and  assigns,  jointly  and 
severally,  by  these  presents. 
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The  Condition  of  This  Obligation  Is  Such,  that 
Whereas,  the  above  named  Laura  Gawecki  and  Collette 
Mitre,  doing-  business  under  the  fictitious  name  of  Skylark 
Cafe  &  Restaurant,  Plaintiffs  herein,  have  appealed,  or 
are  about  to  appeal  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  from  the  judgment  made 
and  entered  in  favor  of  the  Defendant  in  [46]  the  above 
entitled  Court  and  in  the  above  entitled  action  on  or  about 
the  19th  day  of  August,  1947. 

Now,  Therefore,  in  consideration  of  the  premises  and 
of  such  appeal,  if  the  said  Plaintiffs,  Laura  Gawecki  and 
Collette  Mitre,  doing  business  under  the  fictitious  name  of 
Skylark  Cafe  &  Restaurant,  shall  prosecute  their  appeal 
to  efifect,  and  pay  all  costs  that  may  be  adjudged  against 
them  or  either  of  them  if  the  appeal  is  dismissed  or  the 
judgment  is  modified,  then  the  above  obligation  to  be  void; 
otherwise  to  remain  in  full  force  and  virtue,  and  in  case 
of  default  or  contumacy  on  the  part  of  the  Principal  or 
Surety,  the  Court  may,  upon  notice  to  them  of  not  less 
than  ten  (10)  days,  proceed  summarily  and  render  judg- 
ment against  them,  or  either  of  them,  in  accordance  with 
their  obligation  and  award  execution  thereon. 

Signed,  sealed  and  dated  this  15th  day  of  September, 
1947. 

SKYLARK  CAFE  &  RESTAURANT 
By  Laura  Gewecki 

FIDELITY  AND  DEPOSIT  COMPANY 
OF  MARYLAND 

By  Robert  Hecht — Attorney  in  Fact 
Attest  S.  M.  Smith— Agent 
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State  of  California, 
County  of  Los  Angeles — ss: 

On  this  15th  day  of  September,  1947,  before  me, 
Theresa  Fitzgibbons,  a  Notary  Public,  in  and  for  the  said 
County  of  Los  Angeles,  State  of  California,  residing 
therein,  duly  commissioned  and  sworn,  personally  ap- 
peared Robert  Hecht,  known  to  me  to  be  the  Attorney- 
in-Fact,  and  S.  M.  Smith,  known  to  me  to  be  the  Agent 
of  the  Fidelity  and  Deposit  Company  of  Maryland,  the 
Corporation  that  executed  the  within  instrument,  and  ac- 
knowledged to  me  that  they  subscribed  the  name  of  the 
Fidelity  and  Deposit  Company  of  Maryland  thereto  and 
their  own  names  as  Attorney-in-Fact  and  Agent,  re- 
spectively. 

(Seal)  THERESA  FITZGIBBONS 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  Comission  Expires  May  3,  1950. 

Examined  and  recommended  for  approval  as  provided 
in  Rule  8.  Angus  C.  McBain,  Attorney;  George  Penney. 

Approved  this  7  day  of  Oct.,  1947.  Edmund  L.  Smith, 
Clerk  U.  S.  District  Court,  Southern  District  of  Cali- 
fornia; by  Edw.  F.  Drew,  Deputy. 

The  premium  charged  for  this  bond  is  $10.00  per 
annum. 

[Endorsed]  :  Filed  Oct.  7,  1947.  Edmund  L.  Smith, 
Clerk.   [47] 
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[Title  of  District  Court  and  Cause] 

STATEMENT  OF  POINTS  UPON  WHICH  AP- 
PELLANTS INTEND  TO  RELY  IN  THE  AP- 
PEAL IN  THIS  CASE 

I. 

That  the  findings  of  fact  do  not  support  the  conclu- 
sions of  law  or  judgment  in  said  case  in  that: 

A.  The  plaintiffs  sustained  an  actual  loss  which  was 
intended  to  be  covered  under  the  insurance  policy 
issued  by  the  defendant. 

11. 

That  the  judgment  is  contrary  to  law  in  that: 

A.  The  defendant  by  its  actions  has  waived  the 
terms  and  conditions  of  said  insurance  policy 
which  provide  that  the  interest  of  the  insured  be 
sole  and  unconditional;   [48] 

B.  The  defendant  by  its  actions  has  waived  the  pro- 
vision requiring  a  chattel  mortgage  endorsement 
on  said  policy  while  the  property  is  encumbered 
by  a  chattel  mortgage; 

C.  The  defendant  is  estopped  from  setting  up  as 
a  defense  that  the  interest  of  the  insured  was 
other  than  sole  and  unconditional  ownership; 

D.  The  defendant  is  estopped  from  setting  up  as  a 
defense  that  the  insurance  policy  did  not  have 
an  endorsement  clause  while  said  property  was 
encumbered  by  a  chattel  mortgage; 

E.  Said  judgment  is  contrary  to  the  applicable  laws 
of  the  State  of  California  and  of  the  United 
States  of  America. 
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III. 
That  the  evidence  is  insufficient  to  sustain  the  findings 
of  fact  of  the  trial  court. 

IV. 

That  the  trial  court  erred  in  denying  plaintiffs'  motion 
for  a  new  trial. 

V. 

That  the  court  erred  in  denying  plaintiffs'  motion  to 
amend  findings  of  fact  and  conclusions  of  law  and  direct 
the  entry  of  a  new  judgment. 

VL 

That  the  court  erred  in  denying  plaintiffs'  motion  to 
correct  the  findings. 

Dated:    October  7,  1947. 

GEORGE  PENNEY  & 
ROBERT  M.  NEWELL 
By  George  Penney 

Attorneys  for  Plaintiffs   [49] 

Received  copy  of  the  within  Statement  of  Points  this 
7  day  of  October,  1947.  Angus  C.  McBain,  Attorney  for 
Dubuque  Fire  &  Marine. 

[Endorsed]  :  Filed  Oct.  7,  1947.  Edmund  L.  Smith. 
Clerk.    [50] 
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[Title  of  District  Court  and  Cause] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  plaintiffs  and 
defendant,  through  their  respective  attorneys  George  Pen- 
ney and  Robert  M.  Newell  and  Angus  McBain,  that  the 
original  exhibits  in  the  above-entitled  action  may  be  sent 
to  the  Clerk  of  the  Circuit  Court  of  Appeals  and  that  the 
court  may  enter  an  order  directing  the  Clerk  of  the  United 
States  District  Court  to  forward  the  original  exhibits  to 
the  Clerk  of  the  Circuit  Court  of  Appeals. 

Dated:    October  21,  1947. 

GEORGE  PENNEY  & 
ROBERT  M.  NEWELL 
By  George  Penney 

Attorneys  for  Plaintiffs 
ANGUS  C.  McBAIN 

Attorney   for   Deft.    [54] 

ORDER 

In  accordance  with  the  foregoing  stipulation,  the  Clerk 
is  hereby  ordered  and  directed  to  forward  the  original 
exhibits  in  the  above-entitled  action  to  the  Clerk  of  the 
Circuit  Court  of  Appeals  in  connection  with  the  appeal 
in  this  action. 


Oct.  22,  '47. 


PAUL  J.  McCORMICK 
Judge 


[Endorsed]  :    Filed  Oct.  22,  1947.    Edmund  L.  Smith, 
Clerk.  [55] 
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[Title  of  District  Court  and  Cause] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  California, 
do  hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  55,  inclusive,  contain  full,  true  and  correct  copies  of 
Complaint  for  Damages  Under  Fire  Insurance  Contract; 
Answer;  Letter  from  Angus  C.  McBain  to  Hon.  Leon  R. 
Yankwich  dated  August  4,  1947;  Memorandum  Decision; 
Objections  to  Proposed  Findings  of  Fact  and  Conclusions 
of  Law;  Findings  of  Fact  and  Conclusions  of  Law;  Judg- 
ment; Notice  of  Entry  of  Judgment;  Motion  for  a  New 
Trial,  Motion  to  Amend  Findings  of  Fact  and  Conclusions 
of  Law  and  Direct  the  Entry  of  a  New  Judgment;  Min- 
ute Order  Entered  August  29,  1947;  Notice  of  Appeal; 
Stipulation  for  Costs;  Statement  of  Points  Upon  Which 
Appellants  Intend  to  Rely;  Designation  of  Record  on  Ap- 
peal and  Stipulation  and  Order  re  Original  Exhibits 
which,  together  with  copy  of  Reporter's  Transcript  of 
Proceedings  on  June  17,  1947  and  Original  Plaintiffs'  Ex- 
hibits 1  to  11,  inclusive  and  original  Defendant's  Exhibits 
A  and  B,  transmitted  herewith,  constitute  the  record  on 
appeal  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing,  compar- 
ing, correcting  and  certifying  the  foregoing  record  amount 
to  $13.85  which  sum  has  been  paid  to  me  by  appellants. 
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Witness  my  hand  and  the  seal  of  said  District  Court 
this  31  day  of  October,  A.  D.  1947. 

(Seal)  EDMUND  L.  SMITH 

Clerk 

By  Theodore  Hocke 

Chief  Deputy 


REPORTER'S  TRANSCRIPT  OF  PROCEEDINGS 

[Being  the  same  as  in  Case  No.  11775,  which  will  be 
found  at  pages  41  to  70  of  Transcript  of  Record.] 


[Endorsed]  :  No.  11776.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Laura  Gawecki  and 
Collette  Mitre,  doing  business  under  the  fictitious  name  of 
Skylark  Cafe  &  Restaurant,  Appellants,  vs.  Dubuque  Fire 
&  Marine  Insurance  Company  of  Dubuque,  Iowa,  a  cor- 
poration. Appellee.  Transcript  of  Record.  Upon  Appeal 
From  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division. 

Filed  November  3,  1947. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11775 
LAURA    GAWECKI   and    COLLETTE    MITRE,    dba 
SKYLARK  CAFE  &  RESTAURANT, 

Appellants, 
vs. 
GENERAL  INSURANCE  COMPANY  OF 
AMERICA, 

Appellee. 

No.   11776 
LAURA    GAWECKI    and    COLLETTE    MITRE,    dba 
SKYLARK  CAFE  &  RESTAURANT, 

Appellants, 
vs. 

DUBUQUE  FIRE  &  MARINE  INSURANCE  COM- 
PANY OF  DUBUQUE,  IOWA, 

Appellee. 

Upon  Appeals  From  the  District  Court  of  the  United 
States,  for  the  Southern  District  of  California, 
Central  Division 

APPLICATION  FOR  ORIGINAL  EXHIBITS  TO 
BE  CONSIDERED  IN  ORIGINAL  FORM 
WITHOUT  PRINTING 

Come   now   the   appellants   by    their   attorneys    George 
Penney  and  Robert  M.  Newell  and  make  formal  applica- 
tion that  the  original  exhibits  in  the  above-entitled  causes 
may  be  considered  in  their  original  form  without  printing. 
Respectfully  submitted, 

GEORGE  PENNEY  and 
ROBERT  M.  NEWELL 
By  George  Penney 

Attorneys  for  Appellants 
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So  Ordered: 
FRANCIS  A.  GARRECHT 

Senior  United  States  Circuit  Judge 

[Endorsed]  :    Filed  Nov.   13,  1947.     Paul  P.  O'Brien, 
Clerk. 


[Title  of  Circuit  Court  of  Appeals  and  Causes] 
No.  11775     No.  11776 

STATEMENT  OF  POINTS  ON  APPEAL 

Come  now  the  appellants,  by  their  attorneys,  and  in 
lieu  of  filing  a  statement  of  points  upon  which  they  intend 
to  appeal,  adopt  the  statement  of  points  filed  with  the 
Clerk  of  the  trial  court  in  the  District  Court  of  the 
United  States,  Southern  District  of  California,  Central 
Division. 

Dated:    October  27,  1947. 

GEORGE  PENNEY  and 
ROBERT   M.    NEWELL 
By  George  Penney 

Attorneys  for  Appellants 

Received  copy  of  the  within   Statement  of   Points  on 

Appeal   October  ,    1947.      Hindman  &  Davis,   by   E. 

Eugene  Davis,  Attorneys  for  Appellee  General  Insurance 
Co. ;  Angus  C.  McBain,  Attorney  for  Appellee  Dubuque 
Fire  &  Marine  Ins.  Co. 

[Endorsed]  :    Filed  Nov.   13,  1947.     Paul  P.  O'Brien. 
Clerk. 
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APPELLANTS'  OPENING  BRIEF. 


Statement  of  Pleadings  and  Facts  Disclosing  Jurisdic- 
tion of  the  District  Court. 

Laura  Gawecki  and  Collette  Mitre,  doing  business  under 
the  fictitious  name  of  Skylark  Cafe  &  Restaurant,  filed 
two  separate  actions  against  the  respective  appellees  for 
money  alleged  to  be  due  them  under  a  fire  insurance  con- 
tract, in  the  District  Court  of  the  United  States,  Southern 
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District  of  California,  Central  Division.  It  was  alleged 
in  each  case  that  the  District  Court  had  jurisdiction  be- 
cause the  controversy  was  of  a  civil  nature  and  wholly 
between  citizens  of  different  states,  and  that  the  amount 
in  controversy  exceeded  the  jurisdictional  minimum  of 
$3,000.00,  exclusive  of  interests  and  costs. 

On  the  basis  of  these  allegations,  the  District  Court  had 
jurisdiction  under  the  provisions  of  28  U.  S,  C.  A.,  section 
41.  By  stipulation  of  counsel,  the  two  cases  were  consoli- 
dated for  trial  in  the  District  Court. 

Jurisdiction  of  Circuit  Court  of  Appeal. 

This  Honorable  Court  has  jurisdiction  to  review  the 
judgment  rendered  in  favor  of  the  Dubuque  Fire  and 
Marine  Insurance  Company  of  Dubuque,  Iowa,  and  the 
General  Insurance  Company  of  America  by  said  District 
Court  under  the  provisions  of  28  U.  S.  C.  A.,  section  225. 

Statement  of  the  Case. 

Plaintiffs  filed  two  separate  actions  against  the  respec- 
tive defendant  fire  insurance  companies.  These  cases  were 
later  consolidated  for  trial  in  the  District  Court,  and,  by 
stipulation  heretofore  filed,  have  been  consolidated  for 
hearing  before  this  Court.  The  two  complaints  are  identi- 
cal in  form  and  allege  in  substance  that  the  plaintiffs  were 
partners  in  the  operation  of  the  Skylark  Cafe  and  Restau- 
rant, located  at  7519  Sunset  Boulevard,  Los  Angeles, 
California;  that  the  defendants  issued  fire  insurance  poli- 
cies on  the  standard  California  form  by  which  it  insured 
the  furniture,  fixtures  and  equipment  of  the  plaintiffs' 
restaurant;  that  on  or  about  the  12th  day  of  January, 
1946,  a  fire  occurred  on  the  premises,  resulting  in  loss  and 
damage  to  the  plaintiffs  in  the  amount  of  $26,880.23 ;  that 


due  proof  of  loss  had  been  made,  but  that  each  defendant 
had  refused  to  pay  its  ratable  share  of  the  loss.  In  each 
complaint  it  was  alleged  that,  at  the  time  the  policies  were 
issued,  there  was  in  full  force  and  effect  a  chattel  mort- 
gage on  the  property  issued  by  the  plaintiffs  to  Walter  J. 
McCormick  and  Edward  A.  Matlin,  and  a  further  lien  in 
favor  of  Leo  Kanner  and  Bertha  Kanner  to  secure  the 
payment  of  rent,  and  it  was  further  alleged  that  agents 
of  each  defendant  knew  of  these  encumbrances  at  the  time 
the  insurance  was  issued.  [Tr.  p.  5.]  The  complaint 
against  the  Dubuque  Fire  and  Marine  Insurance  Com- 
pany prayed  for  judgment  in  the  sum  of  $10,166.10;  and 
the  complaint  against  the  General  Insurance  Company  of 
America  prayed  for  judgment  in  the  sum  of  $20,388.95. 

Each  defendant  answered  the  complaint  addressed  to  it, 
and  these  answers  are  identical  for  all  purposes.  They 
admit  the  issuance  of  each  policy  to  the  plaintiffs,  and  that 
there  was  a  fire  on  the  premises ;  they  deny  that  any  agents 
of  the  defendant  had  any  knowledge  of  any  encumbrances 
on  the  property  when  the  insurance  was  issued,  and  each 
defendant  denies  any  liability  to  the  plaintiffs;  moreover, 
each  answer  sets  up  two  affirmative  defenses :  ( 1 )  that  the 
sole  and  unconditional  ownership  clause  of  the  policy  was 
violated,  (2)  that  the  chattel  mortgage  clause  of  each 
policy  was  violated.  [Dubuque's  Tr.  pp.  11,  12;  General's 
Tr.  pp.  9-11.] 

There  was  no  dispute  as  to  the  amount  of  loss  sustained 
by  the  plaintiffs,  as  it  was  stipulated  that  this  amount  had 
been  determined  by  appraisal  in  accordance  with  each 
policy.     [General's  Tr.  p.  48.] 

The  cases  were  tried  by  the  court  without  a  jury;  the 
court  rendered  judgment  for  each  defendant  as  prayed. 
[Dubuque's  Tr.  pp.  29-30;  General's  Tr.  p.  28.] 
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Thereafter,  the  plaintiffs  made  a  motion  for  a  new 
trial  and  also  a  motion  to  amend  the  findings  of  fact  and 
conclusions  of  law  and  to  direct  the  entry  of  a  new  judg- 
ment in  each  case.  [Dubuque's  Tr.  pp.  32-33;  General's 
Tr.  pp.  30-32.]  Each  of  these  motions  was  denied.  [Gen- 
eral's Tr.  p.  32.] 

Thereupon,  within  the  time  allowed  by  law,  this  appeal 
followed. 

Summary  of  Appellants'  Argument. 

The  foregoing  facts  raise  one  basic  issue :  Where  prop- 
erty to  be  insured  is  encumbered  at  the  time  the  insurance 
is  written,  can  the  insurer  avoid  liability  for  a  valid  claim 
of  loss  on  the  ground  that  these  encumbrances  violate 
certain  provisions  of  the  policy,  when  the  insurer  has 
made  no  inquiries  of  the  insured  regarding  any  encum- 
brances ? 

In  submitting  this  question  to  this  Court,  the  appellants 
take  the  position  that  the  foregoing  question  must  be 
answered  in  the  negative  and  the  judgment  of  the  District 
Court  reversed  for  the  following  reasons : 

(1)  Where  there  was  no  inquiry  by  the  insurance  com- 
pany, the  existence  of  a  chattel  mortgage  on  the  property 
covered  by  fire  insurance  does  not  void  the  policy  under 
the  so-called  chattel  mortgage  clause. 

(2)  Insurance  contracts  should  be  construed  to  protect 
the  interests  of  the  assured  whenever  possible. 

(3)  The  cases  relied  on  by  the  District  Court  in  reach- 
ing its  decision  are  distinguishable  from  the  case  at  law 
on  the  ground  that  in  the  former  the  insured  did  some- 
thing after  the  policy  had  been  issued,  which  changed  the 
risk  which  the  insurer  had  accepted. 
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Specification  of  Errors. 

Appellants  hereby  make  the  following  specifications  of 
error : 

1.  That  the  evidence  is  insufficient  to  sustain  the 
findings  of  fact,  conclusions  of  law  and  judgment. 

2.  That  the  trial  court  erred  as  follows : 

(a)  In  denying  appellants'  motions  for  a  new  trial. 

(b)  In  denying  appellants'  motions  to  amend  the  find- 
ings of  fact  and  conclusions  of  law  and  to  direct 
the  entry  of  a  new  judgment. 

Summary  of  Evidence. 

In  May,  1945,  Laura  Gawecki,  a  widow  62  years  of 
age,  purchased  the  Skylark  Cafe  and  Restaurant  located 
at  7519  Sunset  Boulevard,  Los  Angeles,  California,  which 
she  planned  to  operate  with  her  daughter,  Collette  Mitre. 
Prior  to  this  time,  Mrs.  Gawecki  had  never  had  any  busi- 
ness experience  of  any  kind  whatsoever.  [Tr.  p.  68.] 
She  made  a  down  payment  on  the  purchase  and  executed 
a  chattel  mortgage  in  favor  of  the  vendors,  Walter  J. 
McCormick  and  Edward  A.  Matlin,  to  secure  the  payment 
of  the  balance  of  the  purchase  price.  She  also  executed 
what  purported  to  be  another  chattel  mortgage  in  favor 
of  Leo  and  Bertha  Kanner,  the  owners  of  the  building  at 
7519  Sunset  Boulevard,  to  secure  payment  of  the  monthly 
rental. 

The  rent  was  never  delinquent  at  any  time.  [Tr.  p. 
69.]  These  mortgages  were  on  the  property  when  the 
respective  insurance  policies,  that  are  the  basis  of  this 
action,  were  issued.  They  were  recorded  on  August  22, 
1945,  shortly  after  the  issuance  of  the  policies. 


Mrs.  Gawecki  contacted  Miss  Loraine  O'Rourke,  an 
insurance  agent  whom  she  had  known  for  approximately 
25  years,  to  handle  the  matter  of  fire  insurance  for  her. 
Miss  O'Rourke  knew  that  the  premises  to  be  covered  by 
fire  insurance  were  subject  to  the  aforementioned  chattel 
mortgages  [Tr.  pp.  52-53] ;  indeed,  sometime  prior  to  this 
time,  Mrs.  Gawecki  had  published  a  notice  of  intention  to 
mortgage  in  accordance  with  section  3440  of  the  Civil 
Code  of  the  State  of  California.     [Tr.  p.  66.] 

Miss  O'Rourke  was  not  an  agent  of  the  Dubuque  Fire 
and  Marine  Insurance  Company,  but  she  was  made  an 
agent  by  the  General  Insurance  Company  of  America  on 
June  26,  1945,  prior  to  issuance  of  the  insurance  in  ques- 
tion by  that  company.     [Tr.  p.  53.] 

When  Mrs.  Gawecki  bought  the  restaurant,  the  prop- 
erty in  question  had  previously  been  covered  by  several 
policies  of  fire  insurance,  including  a  policy  issued  by  the 
appellee  Dubuque  Fire  and  Marine  Insurance  Company. 
[Tr.  p.  54.]  However,  Miss  O'Rourke  felt  that  the  prop- 
erty was  overinsured  so  she  cancelled  several  policies,  but 
she  decided  to  retain  the  policy  written  by  the  Dubuque 
Fire  and  Marine  Insurance  Company,  and  had  it  rewritten 
in  favor  of  the  new  owner,  Laura  Gawecki.  She  also 
ordered  another  policy,  the  one  issued  by  the  General  In- 
surance Company.  The  Dubuque  policy  was  procured 
through  one  Meyer  Pransky,  a  soliciting  agent  of  that 
company,  who  discussed  the  property  and  insurance  with 
Miss  O'Rourke,  and  who  had  access  to  the  escrow  in- 
structions of  the  sale  to  Mrs.  Gawecki,  which  instructions 
contained  detailed  information  about  the  encumbrances. 
[Tr.  p.  5.]  Miss  O'Rourke  contacted  the  Republic  In- 
surance Company  as  regards  the  other  policy,  and,  after 
being  assured  that  the  risk  was  covered,  by  a  Mr.  Sharp 
of   that   organization,   she   later    received   the   policy   of 
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insurance  written  by  the  General  Insurance  Company  of 
America.  She  had  no  direct  dealings  with  any  repre- 
sentative of  this  latter  insurance  company  at  any  time. 
Neither  company  made  any  inquiries  whatsoever  regard- 
ing the  property  or  the  nature  of  the  risk,  nor  did  they 
require  or  request  a  written  application  for  insurance. 
The  Dubuque  Fire  and  Marine  Insurance  Company  issued 
a  policy  of  fire  insurance  No.  1362125  insuring  the  prem- 
ises for  $12,500.00,  and  received  a  premium  of  $150.61 
as  consideration  therefor.  The  General  Insurance  Com- 
pany of  America  issued  a  policy  of  fire  insurance  No. 
2727-F-7909  insuring  the  premises  for  $35,000.00  and 
received  a  premium  of  $468.60  as  consideration  therefor. 
Miss  O'Rourke  turned  the  policies  over  to  Mrs.  Gawecki, 
who  put  them  away  without  reading  them. 

On  January  11,  1946,  the  property  covered  by  the  afore- 
mentioned insurance  policies  was  damaged  by  fire  in  the 
amount  of  $26,880.23  [Tr.  p.  21],  a  figure  arrived  at  by 
appraisal  at  the  request  of  the  appellees  and  in  accordance 
with  the  provision  of  these  policies,  which  are  the  standard 
fire  insurance  policies  required  by  the  California  Insur- 
ance Code,  sections  2070  and  2071.  Sometime  after  the 
fire,  Mrs.  Gawecki  paid  off  the  balance  owing  on  the  pur- 
chase price  and  got  a  full  release  from  the  vendors  and 
mortgagees. 

Due  proof  of  loss  was  made,  but  the  insurance  com- 
panies refused  to  pay  their  respective  shares  of  the  loss 
on  the  ground  that  the  following  two  provisions  of  the 
policies  were  violated: 

(1)  "Unless  otherwise  provided  by  agreement  endorsed 
hereon  or  added  hereto,  this  entire  policy  shall  be 
void,  ...  if  the  interest  of  the  insured  be  other 
than  unconditional  and  sole  ownership.     .    .    ." 


(2)  "Unless  otherwise  provided  by  agreement  in  writ- 
ing endorsed  hereon  or  added  hereto,  this  company 
shall  not  be  liable  for  loss  or  damage  to  any  prop- 
erty insured  hereunder  while  encumbered  by  a 
chattel  mortgage,  but  the  liability  of  the  company 
upon  other  property  hereby  insured  shall  not  be 
affected  by  such  chattel  mortgage." 

The  case  was  heard  by  Honorable  Leon  Yankwich  of 
the  Federal  District  Court  for  the  Southern  District  of 
California,  Central  Division,  who  found  for  the  defendant 
fire  insurance  companies  on  the  ground  that  the  existence 
of  the  chattel  mortgages  on  the  property  when  the  insur- 
ance was  issue  voided  any  liability  on  the  part  of  the 
defendants. 

The  Existence  of  a  Chattel  Mortgage  on  Property 
Covered  by  Fire  Insurance  Does  Not  Void  the 
Policy  Under  the  So-called  Chattel  Mortgage 
Clause,  Where  There  Was  No  Inquiry  by  the 
Insurance  Company. 

Before  examining  the  eft'ect  of  the  chattel  mortgage 
executed  in  favor  of  the  vendors  to  secure  the  payment 
of  the  balance  of  the  purchase  price,  the  matter  of  the 
so-called  chattel  mortgage  to  secure  the  payment  of  the 
rent  may  be  quickly  disposed  of.  It  is  to  be  remembered 
that  the  rent  was  never  delinquent  at  any  time.  Under 
such  circumstances,  the  California  Supreme  Court  long 
ago  held  that  such  an  instrument  did  not  constitute  such 
an  encumbrance  as  would  void  the  policy  under  a  chattel 
mortgage  clause.  This  proposition  is  succinctly  stated  in 
the  syllabus  of  the  case  of  Raulet  v.  Northwestern  Na- 


tional  Insurance  Company  of  Mikvankee,  157  Cal.  213,  as 
follows : 

"A  clause  in  a  fire  insurance  policy  on  furniture, 
which  voids  the  policy  if  the  property  be  or  become 
encumbered  with  a  chattel  mortgage,  relates  only  to 
an  ordinary  chattel  mortgage  which  in  fact  encum- 
bers the  property,  and  does  not  apply  to  a  chattel 
mortgage  in  form,  which  is  a  mere  security  for  rent 
or  in  the  nature  of  a  bond  to  become  effective  only  in 
the  case  of  the  non-payment  of  rent." 

This  conclusion  is  in  accordance  with  accepted  dogma 
of  the  law  of  mortgages  to  the  eifect  that  there  can  be  no 
mortgage  in  the  absence  of  an  outstanding  obligation  to 
support  the  mortgage.  If  the  rent  is  not  delinquent,  it 
follows  that  there  can,  therefore,  be  no  mortgage  in  the 
true  sense  of  the  word. 

A  n'lore  fundamental  problem  is  presented  by  the  chattel 
mortgage  given  to  the  vendors,  as  mortgagees,  to  secure 
the  balance  of  the  purchase  price.  This  is  a  valid  chattel 
mortgage,  and  presents  the  primary  problem  involved  in 
this  appeal:  Can  a  fire  insurance  company  avoid  liability 
for  a  fire  loss  on  the  ground  that  the  property  insured 
was  subject  to  a  chattel  mortgage  at  the  time  the  policy 
was  issued,  where  it  made  no  inquiry  of  the  assured  as 
to  any  encumbrances  on  the  property,  or  does  this  failure 
to  inquire  amount  to  a  waiver  of  the  chattel  mortgage 
clause? 

The  aforementioned  case  of  Raulet  v.  Northwestern 
National  Insurance  Company,  supra,  is  an  exhaustive  ex- 
amination of  the  law  on  the  point  and  presents  a  compre- 
hensive statement  of  the  position  of  the  California  courts 
on  the  subject.  Indeed,  this  decision  is  such  a  clear  ex- 
position of  the  law  and  the  rationale  behind  the  law  that 
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the  appellants  feel  compelled  to  quote  from  the  case  at 
some  length,  commencing  on  page  227  of  the  decision: 

"In  Cooley's  briefs  on  the  Law  of  Insurance,  page 
1369,  it  is  stated  that  'Insurance  policies  generally 
contain  a  clause  reciting  that  the  policy  shall  be  void 
if  the  insured's  interest  is  other  than  sole  and  uncon- 
ditional, or  entire,  sole,  and  unconditional  ownership, 
and  this  is  not  expressed  in  the  policy.  ...  Its 
purpose  is  to  prevent  a  party  who  has  an  undivided 
or  contingent  but  insurable  interest  in  property  from 
appropriating  to  his  own  use  the  proceeds  of  the 
policy  taken  on  the  valuation  of  the  entire  and  un- 
conditional title,  as  if  he  were  the  sole  owner,  and  to 
remove  from  him  the  temptation  to  perpetrate  fraud 
and  crime.  It  therefore  follows  that  the  clause  is  in 
most  cases  held  to  refer  to  the  character  and  quality 
of  the  title — to  the  actual  and  substantial  ownership, 
rather  than  to  the  strictly  legal  title.  In  other  words, 
the  insured's  interest  must  be  of  such  nature  that  he 
will  sustain  the  whole  loss  if  the  property  is  de- 
stroyed.' 

"In  Miller  v.  Alliance  Ins.  Co.  of  Boston,  7  Fed. 
649,  it  is  held  that  so  long  as  the  assured,  under 
claim  of  right,  had  the  exclusive  use  and  enjoyment 
of  the  insured  property,  without  any  assertion  of  an 
adverse  right  or  interest  in  it  by  any  other  person, 
he  had  the  insurable  interest  under  the  sole  and  un- 
conditional ownership  clause.  So  here,  the  entire  loss 
was  sustained  by  plaintiff,  and  it  seems  to  be  the  nar- 
row view  that  would  defeat  the  claim  on  the  ground 
that  within  the  contemplation  of  the  policy  she  was 
not  'the  sole  and  unconditional  owner.' 

"In  Breedlove  v.  Norwich  etc.  Ins.  Society,  124 
Cal.  169  [56  Pac.  772],  it  is  said:  'Notwithstanding 
the  fact,  then,  that  plaintiff'.s  interest  in  the  property 
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was  not  that  of  a  sole  and  unconditional  owner, 
nevertheless  she  did  have  an  insurable  interest  which 
will  support  her  action.'  However,  the  judgment  in 
the  Breedlove  case  was  upheld  upon  the  ground  of 
waiver  by  the  insurance  company. 

"In  Sharp  v.  Scottish  Union  etc.  Co.,  136  Cal.  542 
[69  Pac.  253],  it  is  held,  as  stated  in  the  syllabus, 
that:  'Where  there  was  no  fraud,  false  swearing, 
concealment,  or  misrepresentation  by  the  applicant 
for  a  policy  of  fire  insurance  which  made  the  loss 
payable  to  a  mortgagee,  and  the  policy  was  written 
by  an  agent  of  the  company,  who  delivered  it  to  a 
representative  of  the  mortgagee,  and  a  full  premium 
was  paid  and  retained  by  the  insurance  company 
without  offer  of  rescission  after  knowledge  of  the 
facts,  and  the  assured  person  had  an  insurable  in- 
terest in  the  property,  though  his  wife  was  the  owner 
of  an  undivided  half  interest  therein,  the  policy  may 
be  enforced  by  the  mortgagee,  notwithstanding  a 
clause  that  if  the  interest  of  the  insured  be  other 
than  unconditional,  and  sole  ownership  the  policy 
should  be  void.'  While,  of  course,  the  case  can  be 
differentiated  from  this,  as  the  facts  are  somewhat 
dissimilar,  yet  it  involves  a  stricter  construction  of 
the  policy  against  the  insurance  company  than  what 
is  insisted  upon  here  by  the  respondent.  In  the 
Sharp  case  is  cited  with  approval  the  following  quota- 
tion from  Manchester  Assurance  Co.  v.  Ahrams,  89 
Fed.  932  [32  C.  C.  A.  426]  :  'Sound  reason,  as  well 
as  the  weight  of  authority,  inclines  us  to  the  view 
that  where  the  assured  has  an  insurable  interest  in 
the  property,  and  in  good  faith  applies  for  insurance 
upon  the  same,  and  makes  no  actual  misrepresenta- 
tion or  concealment  of  his  interest  therein,  and  the 
insurance  company  refrains  from  making  inquiry 
concerning  his  interest,  and  issues  a  policy  to  him, 
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and  accepts  and  retains  his  premium,  the  company 
must  be  presumed  to  have  knowledge  of  the  condition 
of  his  title  and  to  assure  the  property  with  such 
knowledge.' 

"In  the  case  at  bar  there  was  no  actual  nor  con- 
structive fraud,  no  intentional  misrepresentation  nor 
concealment,  no  inquiry  on  the  part  of  the  insurance 
company;  the  plaintiff  was  really  vested  with  the 
title,  the  entire  loss  was  sustained  by  her,  and  it  can- 
not be  held  that  the  policy  was  void  by  virtue  of  the 
sole  and  unconditional  ownership  clause. 

"The  question  arising  from  the  chattel  mortgage 
is  less  free  from  difficulty.  The  provision  in  the 
policy  as  to  that  is :  'This  entire  policy,  unless  other- 
wise provided  by  agreement  indorsed  hereon  or  added 
hereto  shall  be  void  ...  if  the  subject  of  insur- 
ance be  personal  property  and  be  or  become  encum- 
bered with  a  chattel  mortgage.'  There  is  also  the 
general  provision  that  'This  policy  is  made  and  ac- 
cepted subject  to  the  foregoing  stipulations  and  con- 
ditions,' etc. 

"There  was  in  fact  a  chattel  mortgage  upon  the 
property  to  secure  the  payment  of  the  rent  for  the 
building,  but  the  court  found  in  relation  thereto 
'That  the  said  instrument  executed  by  plaintiff  and 
her  husband  to  the  said  Aronson  was  not  a  chattel 
mortgage  within  the  meaning  of  defendant's  policy; 
that  at  no  time  from  the  date  said  instrument  was 
executed  was  there  any  rent  overdue  from  the  lessees 
above  named;  that  at  no  time  was  said  instrument 
considered  by  said  plaintiff  as  a  chattel  mortgage; 
that  when  the  plaintiff  applied,  through  the  said 
George  Quarre,  to  defendant  for  insurance  on  the 
said  property,  no  inquiries  were  made  by  the  said 
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defendant  as  to  whether  or  not  the  said  property  was 
encumbered  by  a  chattel  mortgage,  nor  were  any 
representations  made  by  the  said  Quarre  as  plaintiff's 
agent,  to  the  effect  that  the  property  was  not  so  en- 
cumbered; that  the  provision  in  defendant's  policy 
relating  to  chattel  mortgages  was  not  a  material  part 
of  said  policy.'  The  conclusion  is  therefrom  drawn 
that  there  was  no  violation  of  this  provision  of  the 
policy  and  'that  said  defendant  waived  the  last-men- 
tioned clause  by  its  conduct  when  application  was 
made  therefor;  and  that  defendant  is  estopped  by  its 
own  acts  from  now  setting  up  the  said  clause  as  a 
defense  to  plaintiff's  claim  in  this  action.'     .     .     . 

"We  think,  however,  that  under  the  circumstances 
it  should  be  held  that  this  provision  in  the  policy  was 
waived  by  the  conduct  of  defendant. 

"There  was  no  written  application  for  the  insur- 
ance, and,  as  we  have  seen,  no  actual  fraud  and  no 
intentional  misrepresentation  by  plaintiff.  She  was 
ignorant  of  this  provision  in  the  policy,  which  was 
secured  by  her  agent,  and  no  inquiry  was  made  by 
the  company  as  to  the  existence  of  any  chattel  mort- 
gage. 

"It  must  be  presumed,  ordinarily,  that  persons  are 
familiar  with  the  terms  of  written  contracts  to  which 
they  are  parties,  and  in  the  absence  of  fraud  they  are 
justly  bound  by  the  provisions  therein,  but  the  rule 
should  not  be  strictly  applied  to  insurance  policies. 
It  is  a  matter  almost  of  common  knowledge  that  a 
very  small  percentage  of  policy-holders  are  actually 
cognizant  of  the  provisions  of  their  policies  and  many 
of  them  are  ignorant  of  the  names  of  the  companies 
issuing  the  said  policies.  The  policies  are  prepared 
by  the  experts  of  the  companies,  they  are  highly  tech- 
nical in  their  phraseology,  they  are  complicated  and 
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voluminous — the  one  before  us  covering-  thirteen 
pages  of  the  transcript — and  in  their  numerous  con- 
ditions and  stipulations  furnishing  what  sometimes 
may  be  veritable  traps  for  the  unwary.  The  insured 
usually  confides  implicitly  in  the  agent  securing-  the 
insurance,  and  it  is  only  just  and  equitable  that  the 
company  should  be  required  to  call  specifically  to  the 
attention  of  the  policy-holder  such  provisions  as  the 
one  before  us. 

''The  courts,  while  zealous  to  uphold  legal  con- 
tracts, should  not  sacrifice  the  spirit  to  the  letter  nor 
should  they  be  slow  to  aid  the  confiding  and  innocent. 
The  defendant  should  either  have  made  inquiries  in 
reference  to  the  chattel  mortgage,  required  a  written 
application  covering  by  question  and  answer  all  the 
material  provisions  of  the  policy,  or  have  consulted 
the  records  in  the  recorder's  office  where  it  would 
have  been  apprised  of  the  encumbrance. 

"Considering  the  nature  of  the  contract  and  the 
relation  of  the  parties,  there  should  be  no  difficulty 
in  reaching  the  conclusion  that  this  provision  was 
waived  and  it  therefore  constitutes  no  bar  to  re- 
covery. 

"In  Cooky's  briefs  on  Insurance,  page  1396,  it  is 
said:  'The  authorities  are  far  from  being-  agreed  as 
to  the  necessity  of  disclosure,  in  the  absence  of  in- 
quiry, when  the  policy  contains  a  stipulation  declar- 
ing it  void  if  the  property  is  encumbered,  and  not  so 
represented  to  the  insurer.  It  has,  however,  been 
held  in  numerous  well-considered  cases  that  even  if 
the  policy  contains  a  condition  declaring  it  to  be  void 
if  the  interest  of  the  insured  be  not  fully  stated,  or 
if  the  property  is  encumbered  and  not  so  represented, 
or  if  the  subject  of  insurance  be  personal  property 
and  be  encumbered  by  a  chattel  mortgage,  disclosure 
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is  not  necessary,  in  the  absence  of  inquiry.'  And 
further :  'That  a  disclosure  of  encumbrances  is  not 
necessary  under  a  condition  calling-  for  a  representa- 
tion as  to  title  or  interest,  if  not  absolute  in  fee 
simple,  or  sole  and  unconditional,  seems  to  be  sup- 
ported by  the  weight  of  authority.' 

"In  Wright  v.  Fire  Ins.  Assoc,  12  Mont.  485  [31 
Pac.  91],  the  supreme  court  of  Montana,  discussing 
a  similar  provision,  says:  'According  to  defendant's 
position,  only  one  condition  of  said  contract  of  in- 
surance was  ever  in  force,  and  that  was  the  clause 
providing  that  inasmuch  as  a  portion  of  the  property 
which  defendant  pretended  to  insure  was  mortgaged 
— a  fact  which  existed  and  had  not  been  made  a  con- 
dition of  the  agreement  as  negotiated — the  policy 
was  entirely  void  ab  initio.  If  this  interpretation  is 
the  proper  one  to  be  upheld  by  the  court  its  result 
is  that  plaintiff  negotiated  for  insurance  on  her  prop- 
erty, truly  answering  to  all  inquiries  that  were  made 
concerning  it;  defendant  promised  to  place  a  risk 
upon  it  for  a  certain  consideration  and  received  $105 
from  plaintiff  for  a  paper  which  provided  that  she 
had  no  insurance,  and  this  result  was  not  according 
to  the  negotiations,  because  no  inquiry  was  made  as 
to  a  mortgage.  No  mention  was  made  that  the  com- 
pany would  not  take  a  risk  on  mortgaged  property. 
.  .  .  It  seems  to  us  that  it  would  be  unjust  to  the 
insurer,  as  well  as  the  assured,  to  put  such  a  con- 
struction on  the  transaction.  It  would  be  imputing 
turpitude  to  the  conduct  of  defendant  which  the 
transaction  hardly  warrants,  when  we  consider  the 
conduct  of  the  parties  at  the  time  the  insurance  con- 
tract was  made  as  shown  by  the  evidence.  It  would 
be  assuming  that  the  defendant  was  in  such  case 
obtaining,  or  attempting  to  obtain,  money  of  plain- 
tiff, under  unscrupulous  business  methods,  which  fall 
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but  little  short  of  false  pretense;  for  it  is  proper,  in 
considering  the  effect  of  defendant's  negotiating  in- 
surance on  property,  and  receiving  consideration 
therefor,  to  assume  that  defendant's  managers  and 
agents  knew  that  mortgages,  both  of  real  and  per- 
sonal property,  are  lawful,  and  that  not  a  few  exist, 
as  shown  by  the  public  records,  and  further  that  they 
are  fully  acquainted  with  the  conditions  of  the  policy 
proposed  to  be  issued.  .  .  .  The  situation  further 
involves  the  misleading  of  the  one  pretended  to  be 
insured  into  the  belief  that  the  property  in  question 
was  insured,  when  in  fact  it  was  not,  and  thus  not 
only  so  contriving  as  to  get  pay  for  the  risk  without 
assuming  it,  but  doing  the  more  grievous  wrong  of 
leading  the  party  honestly  seeking  and  paying  for 
insurance  into  suffering  the  entire  loss  of  the  things 
proposed  to  be  insured  in  the  transaction. 
We  hold  that  under  the  state  of  facts  shown,  defend- 
ant by  writing  the  insurance  on  said  merchandise 
without  inquiry  as  to  the  mortgage  thereon  did  con- 
sent to  take  the  risk  on  the  goods  under  mortgage  as 
effectually  as  if  consent  had  been  indorsed  on  the 
policy.' 

"In  German  Mttt.  Ins.  Co.  v.  Niewedde,  11  Ind. 
App.  624  [39  N.  E.  534],  it  is  held  by  the  appellate 
court  of  Indiana  that  'where  application  for  insur- 
ance is  orally  made,  and  there  are  no  questions  asked 
concerning  encumbrances  and  the  insured  is  unaware 
that  the  existence  of  a  mortgage  was  fatal  to  his 
insurance,  the  insurer  will  be  deemed  to  have  waived 
a  provision  for  forfeiture  by  reason  of  existing  en- 
cumbrances. Relying  upon  appellant's  failure  to 
make  any  inquiry,  appellee  depends  upon  the  policy 
as  an  indemnity  in  case  of  loss,  but  when  the  loss 
comes  discovers  that  he  had  no  insurance.  If  the  law 
requires  such  a  holding,  then  our  province  is  but  to 
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declare  it.  The  law,  however,  does  not  demand  so 
inexorable  adherence  to  the  letter  of  the  contract 
under  all  circumstances  and  all  conditions.  In  quite 
a  number  of  cases  it  has  been  adjudg'ed  that  the  fail- 
ure of  the  company  to  inquire  about,  or  call  any  at- 
tention to,  some  particular  fact,  operates  to  relieve 
the  insured  from  a  forfeiture  which  would  follow  his 
omission  to  disclose  it,  under  the  strict  wording  of 
his  policy,  although  the  fact  was  one  material  to  the 
risk,  but  not  one  unusual  or  extraordinary,'  and  it  is 
furthermore  declared  that  in  determining  whether 
such  a  harsh  and  inequitable  forfeiture  clause  is  to 
be  deemed  waived  the  courts  have  generally  applied 
the  same  liberal  rule  in  favor  of  the  assured  as  gov- 
erns in  the  construction  of  the  contract  itself. 

"In  Philadelphia  Tool  Co.  v.  British-American 
Assur.  Co.,  132  Pa.  236  [19  Am.  St.  Rep.  596,  19 
Atl.  77],  the  supreme  court  of  Pennsylvania  treated 
the  similar  question  of  waiver  of  'the  sole  and  un- 
conditional ownership  clause'  and  it  said :  'The  de- 
fense now  taken  is  that  the  policy  is  partly  upon  real 
estate  and  partly  on  personal  property,  for  which  an 
entire  premium  was  paid,  and  that  as  the  assured  had 
no  title  to  the  land  the  policy  is  void  as  to  it,  and 
being  void  in  part  is  void  in  whole,  so  that  no  money 
can  now  be  had.  This  position  rests  on  one  of  the 
almost  innumerable  conditions,  stipulations  and  pro- 
visos which  appear  on  the  policy  and  which  asserts 
that  "if  the  assured  is  not  the  sole  and  unconditional 
owner  of  the  property,  or  if  the  building  stood  on 
ground  not  owned  in  fee  sim.ple  by  the  assured,  or 
if  the  interest  of  the  assured  is  not  truly  stated  in 
the  policy"  then  the  policy  shall  be  void.  Is  this  con- 
dition applicable  to  the  case  presented  on  this  policy? 
A  policy  of  insurance,  like  any  other  contract,  is  to 
be  read  in  tlie  light  of  the  circumstances  that  sur- 
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round  it.  This  policy  was  issued  without  any  appli- 
cation or  written  request  describing  the  interest  of 
the  assured  in  the  building.  No  actual  representation 
of  any  sort  upon  the  subject,  oral  or  written,  is  al- 
leged to  have  been  made  by  or  on  behalf  of  the  as- 
sured. We  ought  to  assume  that  a  policy  written 
under  such  circumstances  was  written  upon  the' 
knowledge  of  the  representative  of  the  insurer  and 
intended  to  cover  in  good  faith  the  interest  which  the 
insured  had  in  the  buildings.  .  .  .  We  must  also 
remember  that  this  policy  is  to  be  interpreted  most 
strongly  against  the  company  whose  contract  it  is. 
Applying  these  principles  to  the  question  now  raised, 
we  conclude  that  the  policy  written  on  within  the 
knowledge  of  the  insurer  was  made  in  view  of  the 
facts  of  the  case,  and  was  intended  to  cover  such 
interest  in  the  buildings  as  the  insured  had.'  It  is 
clear  that  the  waiver  of  'the  sole  and  unconditional 
ownership  clause'  there  involved  a  wider  departure 
from  the  letter  of  the  policy  than  that  of  the  chattel 
mortgage  clause  involves  under  the  circumstances  dis- 
closed here  in  view  of  the  fact  that  nothing  was  over- 
due and  the  property  insured  was  of  greater  value 
than  the  aggregate  of  the  fact  of  the  policy  and  the 
sum  secured  by  the  mortgage.  In  line  with  the  fore- 
going are  decisions  of  the  courts  of  Indiana,  Ken- 
tucky, Montana,  Nebraska,  Oregon,  Vermont,  Vir- 
ginia and  Washington." 

In  brief,  the  argument  of  the  Raulet  case  is  that  the 
rule  that  parties  know  the  terms  of  written  contracts 
should  not  be  strictly  applied  to  insurance  contracts  that 
contain  numerous  technical  provisions,  which,  as  a  matter 
of  common  knowledge,  the  insured  seldom  knows  or  if  he 
knows  would  not  understand;  that  people  trust  the  in- 
surer's agent  to  protect  them,  and  hence,  there  is  a  duty 
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upon  the  insurer  to  inquire  and  call  attention  specifically 
to  such  provisions  or  ask  for  written  applications  con- 
cerning the  matters  covered  by  such  clauses;  that  chattel 
mortgages  are  common  as  the  insurer  well  knows,  and 
that  the  conduct  of  the  insurer  misleads  the  insured  into 
the  belief  that  he  has  protection  and  operates  as  a  con- 
trivance to  get  paid  for  a  risk  without  assuming  it.  This 
proposition  and  the  exact  language  of  the  Raulet  case  have 
been  cited  and  applied  with  approval  ever  since  the  case 
was  originally  handed  down. 

For  example,  in  Kavanangh  v.  Franklin  Fire  Insurance 
Co.,  185  Cal.  307,  314,  decided  after  the  adoption  of  the 
statutory  fire  insurance  policy,  the  California  Supreme 
Court,  speaking  through  Justice  Wilbur,  said: 

"While  it  is  true  that  an  insurance  policy  is  a 
contract,  it  is  recognized  that  in  the  decisions  bearing 
upon  the  responsibility  of  the  insurance  company,  the 
policy  has  been  treated  more  as  a  commodity  than  as 
a  contract  and  rules  have  been  evolved  which  are  not 
applicable  to  ordinary  contracts.  It  is  therefore  con- 
sidered that  when  an  insurance  company  without  any 
inquiry  as  to  the  character  of  the  ownership  of  the 
insured  issues  a  policy  and  receives  a  premium  there- 
for, it  is  just  to  assume  that  the  insurance  company 
intended  to  cover  whatever  interest  the  insured  had 
in  the  property  and  that  the  insured  by  accepting  a 
policy  and  paying  the  premium  had  the  same  under- 
standing as  to  the  legal  effect  of  the  policy.  This 
conclusion  is  based  somewhat  upon  the  fact  that  in- 
surance policies  are  usually  very  lengthy  and  contain 
a  great  many  conditions  in  language  which  is  some- 
what obscure  to  the  layman,  and  that  the  insurance 
company,  having  the  power  to  write  its  policy  in  any 
fqrm   and   in   any   language   it   chooses,    should    be 
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deemed  to  have  adopted  language  which  would  fulfill 
the  mutual  intent  of  the  parties,  or  if  not,  should  be 
estopped  from  claim  that  its  policy  was  void  ab 
initio/' 

Other  jurisdictions  have  long  recognized  that  the  mere 
obtaining  of  an  insurance  policy  on  property  does  not 
amount  to  a  representation  that  the  property  is  not  en- 
cumbered, where  no  inquiry  or  voluntary  statement  is 
made  concerning  encumbrances. 

Niagara  F.  Ins.  Co.  v.  Layne,   162  Ky.  665,   172 
S.  W.  1090; 

O'Brien  v.  Ohio  Ins.  Co.,  52  Mich.  131,  17  N.  W. 
726; 

Koshland  v.  Hartford  Ins.  Co.,  31  Ore.  402. 

As  the  Missouri  court  said  in  Morrisons  v.  Tennessee 
M.  and  F.  Ins.  Co.  (1853),  18  Mo.  262,  59  Am.  Dec. 
299: 

"Insurance  companies  may  protect  themselves  by 
inquiries  in  relation  to  these  things  and  after  filling 
their  policies  with  so  much  detail  and  such  minutiae 
of  information  in  regard  to  other  matters  as  to  cre- 
ate the  impression  they  are  satisfied,  to  hold  that  they 
are  not  bound  by  their  contracts,  unless  information 
of  another  kind  is  communicated  by  the  assured, 
which  is  not  sought  for,  would  be  enabling  them  to 
commit  the  rankest  injustice." 

It  is  settled  in  California  that  only  a  positive  conceal- 
ment of  the  facts  as  to  ownership  is  a  defense,  and  that 
where  no  inquiry  has  been  made  by  the  insurer  it  is  as- 
sumed to  have  insured  whatever  interest  the  assured  had 
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in  the  property  when  the  application  for  insurance  was 
made. 

Dunne  v.  Phoenix  Ins.   Co.   of  Hartford,   Conn., 

113  Cal.  App.  256; 
Kahn  v.  Commercial  Union  Fire  Ins.  Co.,  16  Cal. 

App.  (2d)  42; 
Bass  V.  Farmers'  Mutual  Protective  Fire  Ins.  Co., 
21  Cal.  App.  (2d)  26. 

The  logic  of  the  cases  heretofore  cited  applies  without 
qualification  to  the  case  at  bar.  No  inquiry  was  made 
nor  was  a  written  application  demanded  of  Mrs.  Gawecki. 
She  acted  in  complete  good  faith,  concealing  nothing  from 
the  agents  of  the  insurer.  Miss  O'Rourke,  acting  as  the 
agent  of  one  appellee,  was  fully  aware  of  all  the  encum- 
brances on  the  property  insured.  When  she  made  the 
arrangements  for  the  Dubuque  Fire  and  Marine  Insur- 
ance policy  to  be  reissued  in  the  name  of  Mrs.  Gawecki, 
Meyer  Pransky,  agent  of  the  Dubuque,  had  access  to  the 
escrow  containing  this  information.  When  that  same  in- 
surance company  is  asked  to  cancel  a  policy  of  fire  insur- 
ance on  a  given  piece  of  property  and  reissue  that  policy 
on  the  same  piece  of  property  but  in  the  name  of  another 
person,  it  is  put  on  notice  that  the  property  has  been 
transferred.  If  it  chooses  to  insure  that  property  without 
any  inquiry  regarding  the  ownership  of  the  property,  it 
must  be  deemed  to  have  insured  whatever  interest  the  new 
owner  has  in  the  property  and  to  have  waived  any  provi- 
sions in  the  policy  inconsistent  with  such  a  conclusion. 

The  same  reasoning  applies  to  the  General  Insurance 
Company.  It  could  have  ascertained  the  nature  of  Mrs. 
Gawecki's  interest  in  the  property  insured,  but  it  deemed 
such  information  wholly  unimportant.  Indeed,  the  Gen- 
eral Insurance  Company  covered  the  property  at  the  re- 
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quest  of  the  Republic  Insurance  Company  without  any 
regard  whatsoever  to  the  nature  of  the  risk  it  undertook 
to  carry,  and  after  a  loss  had  been  sustained  this  com- 
pany for  the  first  time  was  heard  to  make  rumblings 
about  "sole  and  unconditional  ownership"  and  "chattel 
mortgages." 

In  short,  the  position  of  the  appellees  is  this :  We  shall 
write  insurance  through  soliciting  agents,  who  have  no 
power  to  waive  any  of  the  provisions  of  the  policy.  We 
shall  not  request  any  information  from  either  the  appli- 
cant or  our  agent  so  that  no  matter  how  much  the  latter 
might  know  about  the  risk  to  be  covered,  we  cannot  be 
held  bound  by  such  knowledge ;  our  policies  contain  numer- 
ous technical  conditions,  all  of  which  may  be  used  by  us 
by  way  of  defense  in  the  event  that  the  risk  we  assumed 
works  to  our  disadvantage,  but  by  not  making  any  in- 
quiry regarding  these  conditions  our  position  will  be 
inviolate  in  the  event  that  a  claim  is  filed  with  us. 

Such  a  situation  is  a  trap  for  the  innocent  applicant 
who  deals  with  his  insurance  ag'ent  in  complete  good  faith. 
Fortunately,  such  is  not  the  law  of  California.  Indeed, 
in  this  state,  even  where  the  insurance  company  does 
make  an  inquiry  of  the  applicant,  it  has  to  assume  lia- 
bility in  the  event  that  its  agent  incorrectly  furnishes  it 
with  the  information  given  by  the  applicant.  For  ex- 
ample, in  Bass  v.  Farmers'  Mutual  Protective  Fire  Ins. 
Co.,  21  Cal.  (2d)  26,  the  plaintifif  was  the  owner  of  the 
fee  to  one -half  of  the  property  insured,  but  he  owned 
only  a  life  estate  in  the  other  one-half.  He  told  this  to 
the  insurer's  agent,  who,  however,  advised  the  company 
that  the  applicant  owned  the  whole  fee.  In  holding  the 
company  liable,  the  court  said: 

"In    Cooley's    briefs    on    the    Law    of    Insurance, 
volume  3,  page  2594,  it  is  said :     'From  an  examina- 
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tion  of  the  cases,  the  following  propositions  may  be 
regarded  as  established  by  the  weight  of  authority : 
Where  the  insured  in  good  faith  makes  truthful  an- 
swers to  the  questions  contained  in  the  application, 
but  his  answers,  owing  to  fraud,  mistake,  or  negli- 
gence of  the  agent  filling  out  the  application,  are  in- 
correctly transcribed,  the  company  is  estopped  to 
assert  their  falsity  as  a  defense  to  the  policy.  The 
act  of  the  agent  whether  he  is  a  general  agent  with 
power  to  issue  the  policies,  a  soliciting  agent  or 
merely  medical  examiner  for  the  company,  are  in  this 
respect  the  acts  of  the  company,  and  he  cannot  be 
regarded  as  the  agent  of  the  insured,  though  it  is  so 
stipulated  in  the  application  or  policy.'  " 

Thus,  even  where  the  insurer  makes  appropriate  in- 
[uiries,  the  only  obligation  imposed  upon  the  applicant  is 
0  answer  truthfully  the  questions  submitted  by  the  solicit- 
ng  agent.  Whether  the  court  regards  the  company  as 
)Ound  by  the  knowledge  thus  gleaned  by  the  soliciting 
.gent,  or  whether  it  simply  decides  that,  having  done  all 
n  good  faith  that  was  requested  of  him,  the  applicant  has 
.  right  to  assume  that  his  interest  in  the  property  is 
nsured,  the  result  is  the  same:  The  insurer  is  held  liable 
n  the  event  of  loss,  even  though  certain  conditions  of  the 
lolicy  may  have  been  violated  from  the  outset.  It  is 
nanifestly  unjust  to  hold  that  the  insurer's  position  is 
nhanced  and  that  it  can  avoid  liability  if  it  makes  no 
iiquiries  at  all  as  to  the  applicant's  title.  The  law  appli- 
able  to  the  case  at  bar  was  tersely  stated  in  Sam  Wong 
'.  Stuyvcsaut  Insurance  Company,  100  Cal.  App.  109, 
12,  in  the  following  language: 

"Moreover  defendant  is  in  no  position  to  set  up 
as  a  defense  lack  of  ownership  or  that  the  insured 
did  not  own  the  ground  on  which  the  building  was 
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situate,  as  it  waived  objection  to  the  form  of  the 
policy  and  is  estopped  from  denying  liability  there- 
under by  issuing  the  policy  and  accepting  the  pre- 
miums therefor  without  any  written  application  hav- 
ing been  made  by  the  insured,  and  also  without  any 
discussion  having  been  had  relative  to  either  title  to 
the  property  on  which  the  same  was  situate.  Plain- 
tiff herein,  as  owner,  had  an  insurable  interest  in  the 
building,  he  being  in  and  operating  the  same  as  a 
dryer.  (14  Cal.  Jur.  465;  14  R.  C.  L.  915.)  Prior 
to  the  adoption  of  the  standard  form  of  policy  in  this 
state,  it  was  held  that  where  the  assured  had  an  in- 
surable interest  in  the  property,  and  without  fraud, 
in  good  faith  applied  for  insurance  upon  the  same, 
and  made  no  actual  misrepresentation  or  concealment 
of  his  interest  therein,  and  the  insurance  company 
made  no  inquiry  concerning  his  interest,  and  issued 
a  policy  to  him,  and  accepted  and  retained  the  pre- 
mium, the  company  must  have  been  presumed  to  have 
knowledge  of  the  condition  of  the  title,  and  to  have 
assured  the  property  with  such  knowledge.  (Raulet 
V.  Northwestern  etc.  Ins.  Co.,  157  Cal.  213,  107  Pa- 
cific 292;  14  R.  C.  L.,  pp.  926-932.)  After  the  adop- 
tion of  the  standard  form  of  policy,  the  law  of  waiver 
and  estoppel  remained  the  same  as  before  upon  this 
subject.  {Kavanangh  v.  Franklin  Fire  Ins.  Co.,  185 
Cal.  307,  315,  197  Pac.  99;  14  R.  C.  L.,  p.  932.)" 

Accord : 

Ames  V.  Employers'  Casualty  Co.,   16  Cal.   App. 
App.  (2d)  255; 

Hutchings  v.  Southwestern  Automobile  Ins.  Co.,  96 
Cal.  App.  318. 

An  application  of  the  law  of  the  State  of  California 
compels  a  reversal  of  the  decision  of  the  District  Court. 
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Insurance  Contracts  Should  Be  Construed  to  Protect 
the  Interests  of  the  Assured  Wherever  Possible. 

The  philosophy  which  underlies  these  various  decisions, 
which  apparently  does  violence  to  the  law  of  contracts,  is 
based  upon  a  frank  recognition  of  the  manner  in  which 
the  insured  and  the  insurer  generally  meet.  There  is  no 
"meeting  of  the  minds"  characteristic  of  the  ordinary  con- 
tract, and  the  countless  conditions  contained  in  such  a 
policy  are  drafted  for  the  benefit  of  the  insurer,  not  the 
insured.  Nevertheless,  the  purpose  of  insurance,  in  par- 
ticular fire  insurance,  is  quite  simple:  The  applicant 
wants  to  be  reimbursed  if  his  property  is  destroyed  by  fire 
and  is  willing  to  pay  a  substantial  premium  for  this  pro- 
tection. All  jurisdictions  in  this  country,  including  Cali- 
fornia, endeavor,  whenever  possible,  to  fulfill  the  aims  of 
insurance,  as  it  is  understood  by  men  in  the  market  place. 
In  particular,  the  courts  abhor  technical  forfeitures,  which 
have  the  effect  of  placing  the  insurance  company  in  the 
position  of  having  received  a  substantial  premium  for 
having  assumed  no  risk.  This  idea  was  embodied  in  the 
decision  of  Glickntan  v.  New  York  Life  Ins.  Co.^  16  Gal. 
(2d)  631,  634: 

"Contracts  of  insurance  should  be  viewed  in  the 
light  of  their  general  objects  and  purposes,  including 
the  legitimate  conditions  prescribed  by  the  insurer. 
(Raulcf  V.  Northwestern  etc.  Ins.  Co.,  157  Cal.  213.) 
In  general,  the  object  and  purpose  of  insurance  is  to 
indemnify  the  insured  in  case  of  loss,  and  ordinarily 
such  indemnity  should  be  effectuated  rather  than  de- 
feated.    To  that  end,  the  law  makes  every  rational 
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intendment  in  order  to  give  full  protection  to  the 
interests  of  the  insured.  ( 1  Couch,  Cyc.  of  Insurance 
Law,  p.  402  et  seq.)  Policies  of  insurance  create 
reciprocal  rights  and  obligations,  and  the  relationship 
created  between  the  contracting  parties  should  be 
characterized  by  the  exercise  of  mutual  good  faith. 
(1  Couch,  Cyc.  of  Ins.  Law,  p.  408;  see  also,  Mc- 
Elroy  V.  British  America  Assurance  Co.,  94  Fed. 
990,  1000  [36  C.  C.  A.  615].)  An  insured  is  en- 
titled to  the  protection  which  he  buys  and  for  which 
he  pays  substantial  premiums.  .  (Wade  v.  Mutual 
Ben.  Health  and  Accident  Assn.,  115  W.  Va.  694, 
177  S.  E.  611,  614.)" 

Stated  differently,  the  rule  is: 

When  claims  are  honestly  made,  care  should  be  taken 
to  prevent  technical  forfeitures  such  as  would  ensue  from 
an  unreasonable  rule  of  enforcement  unrelated  to  the 
merits. 

Grant  v.  Sim  Indemnity  Co.,  11  Cal.  (2d)  438; 

GHchnan  v.  New  York  Life  Ins.  Co.,  16  Cal.  (2d) 
626; 

13  Appleman,  Insurance  Law  and  Practice  (1943), 
Sec.  7385,  p.  37. 


See 


Neiv  York  Life  Ins.  Co.  v.  Eggleston,  96  U.  S. 
572,  577; 

Kansas  City  Life  Ins.  Co.  v.  Davis  (C.  C.  A.  9), 
95  F.  (2d)  952,  957; 
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American  Credit  Indemnity  Company  v.  N.  K. 
Mitchell  &  Co.  (C.  C  C.  A.  3),  78  F.  (2d)  276, 
277-278; 

Langmaid,  Waiver  and  Estoppel  in  Insurance  Law, 
20Cal.  L.  Rev.  1,40-41; 

7  Univ.  of  Pitt.  L.  Rev.  148-150. 

It  is  therefore  the  general  rule  that  the  condition  al- 
leged to  have  been  breached  must  be  material  to  the  risk 
undertaken  by  the  insurer  before  a  policy  of  insurance 
will  be  voided.  As  was  stated  in  Goorberg  v.  Western 
Assurance  Company,  150  Cal.  510: 

"Where  the  warranty  or  condition  which  is  broken 
does  not  affect  the  risk  on  certain  items,  the  insurance 
should  not  be  held  to  be  ineft'ective  as  to  those  items. 
Such  construction  would  subject  the  insured  to  a 
forfeiture  for  a  cause  which  has  no  substantial  rela- 
tion to  the  interest  of  the  insurer.  The  purpose  of 
the  warranties  and  conditions  is  to  protect  the  insurer 
from  liability  on  risks  which  he  would  have  been  un- 
willing to  take  for  the  stipulated  premium,  or,  per- 
haps for  any  premium.  And  if,  as  to  any  item,  the 
breach  of  condition  or  warranty  does  not  at  all  affect 
the  risk,  the  release  of  the  insurer  from  liability  from 
that  item  may  fairly  be  said  not  to  have  been  within 
the  reason  for  the  condition  or  warranty  and  hence 
not  within  the  contemplation  of  the  parties.  .  .  . 
'In  other  words,  it  is  in  their  relation  to  the  moral 
hazard  that  the  materiality  of  statements  as  to  title 
or  interest  rests.'    2  Cooley,  Briefs  on  Ins.  1340." 
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In  1830,  in  Strong  v.  Manufacturers'  Ins.  Co.,  10  Pick. 
(Mass.)  40,  20  Am.  Dec.  507,  in  discussing  the  effect  of 
the  failure  of  an  insurer  to  disclose  the  existence  of  a 
mortgage  on  the  property  sought  to  be  insured,  in  answer 
to  the  contention  that  a  fair  and  full  representation  of 
interest  was  not  made,  the  court  said : 

"We  do  not  perceive  how  the  encumbrances  on  the 
plaintiff's  property  could  be  considered  as  material  to 
the  risk.  The  destruction  of  the  house  did  not  extin- 
guish the  mortgage  debts,  so  that  he  was  interested 
to  the  amount  of  the  value  of  the  property  insured. 
It  was  not  necessary  to  specify  in  the  policy  that  the 
property  was  under  mortgage.  We  are  therefore  of 
the  opinion  that  here  was  a  fair  and  full  representa- 
tion of  every  circumstance  material  to  the  risk." 

This  language  is  of  equal  validity  today.  The  existence 
of  the  chattel  mortgages  in  question  did  not  materially 
affect  the  risk  assumed  by  the  appellees.  The  appellants' 
interest  in  the  property  was  such  that  they  stood  the  en- 
tire loss  by  the  destruction  of  the  property.  (See  Cooley's 
Briefs  on  the  Law  of  Insurance  1369.)  Furthermore, 
this  court  can  take  judicial  notice  of  the  fact  that  now- 
adays, as  a  matter  of  routine,  fire  insurance  companies 
waive  the  provisions  of  the  chattel  mortgage  clause  by  an 
endorsement  attached  to  the  policy.  This  being  so,  the 
appellants  fail  to  see  any  substance  in  the  contention  of 
the  appellees  that  the  chattel  mortgage  clause  was  material 
to  the  risk. 
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The  Cases  Relied  on  by  the  District  Court  in  Reach- 
ing Its  Decision  May  Be  Distinguished  From  the 
Case  at  Bar  on  the  Ground  That  in  the  Former 
the  Insured  Did  Something  After  the  Policy  Had 
Been  Issued,  Which  Changed  the  Risk  Which  the 
Insurer  Had  Accepted. 

In  reaching  his  decision,  Judge  Yankwich  regretfully 
took  the  position  that  he  was  powerless  to  aid  the  appel- 
lants because  of  the  authority  of  the  case  of  Hargett  v. 
Gulf  Ins.  Co.,  12  Cal.  App.  (2d)  449.  In  that  case  there 
were  no  encumbrances  on  the  property  when  the  policy 
was  issued.  However,  some  time  after  the  policy  had 
been  issued,  the  assured  executed  a  chattel  mortgage  on 
the  insured  property.  Later,  the  property  was  destroyed 
by  a  fire.  The  court  held  that  in  giving  this  chattel 
mortgage,  the  plaintiff  violated  the  provisions  of  the 
policy  and  could  not  recover  for  the  loss  in  the  absence 
of  an  endorsement  to  the  effect  that  the  insurer  was  will- 
ing to  continue  the  policy  in  force.  Three  things  are 
significant  in  this  decision: 

1.  The  leading  case  of  Raulet  v.  Northwestern  etc. 
his.  Co.,  supra,  a  comprehensive  analysis  of  the  law  per- 
taining to  the  problem  before  the  court,  was  not  cited  or 
referred  to  by  the  California  District  Court  of  Appeal. 

2.  Notwithstanding  the  fact  that  the  decision  in  the 
Hargett  case  was  inconsistent  with  the  Raulet  case,  no 
petition  for  a  rehearing  in  the  District  Court  of  Appeal 
was  ever  filed.i 
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3.  The  Hargett  case,  and  the  cases  cited  by  the  court 
in  that  decision,  all  involved  factual  situations  w^here  the 
insured  breached  the  conditions  of  the  policy  after  it  had 
been  issued. 

Assuming  for  the  sake  of  argument  that  the  existence 
of  a  chattel  mortgage  on  insured  property  materially  af- 
fects the  risk  assumed  by  the  insurance  company — this 
assumption  is  implicit  in  the  contention  of  the  appellees — 
it  is  of  fundamental  importance  to  notice  that,  in  the 
Hargett  case,  the  insured  did  something  after  the  policy 
had  been  issued,  v^hich  materially  affected  the  risk; 
whereas,  in  the  case  at  bar  and  in  the  Raulet  case,  the 
risk  assumed  by  the  insurance  company  remained  con- 
stant from  the  time  the  policy  was  issued  until  the  fire. 
While  the  cases  are  thus  distinguishable  on  their  facts, 
they  can  be  reconciled.  The  Raulet  case,  which  is  deter- 
minative of  the  case  at  bar,  holds  that  where  the  insurer 
makes  no  inquiry  as  to  the  existence  of  any  encumbrances 
on  the  insured  property,  it  is  deemed  to  have  insured 
whatever  interest  the  insured  had  at  the  time  the  policy 
was  issued  and  to  have  waived  any  provisions  in  the 
policy  inconsistent  with  that  proposition.  The  Hargett 
case  decides,  quite  sensibly,  that  the  waiver  concept  of  the 
Raulet  case  should  not  be  extended  to  apply  to  a  situation 
in  which  the  insured  does  something  after  the  policy  has 
been  issued  which  materially  alters  the  risk  originally 
insured. 

The  facts  of  Steil  v.  Sun  Ins.  Office,  171  Cal.  795, 
which  was  the  principal  authority  cited   in  the  Hargett 


—31— 

case  and  which  was  also  rcHed  upon  by  Judge  Yankwich, 
is  equally  distinguishable  from  the  Raulet  case  and  the 
case  in  issue.  In  that  case,  the  insurance  company  insured 
certain  goods  while  they  were  in  the  Chronicle  Building 
in  San  Francisco.  Long  after  the  policy  had  been  issued, 
the  insured  moved  the  goods  to  another  building,  where 
they  were  destroyed  by  fire.  Quite  clearly,  the  insurance 
company  might  not  have  been  willing  to  insure  the  goods 
in  the  other  building  without  a  substantial  increase  in  the 
premium.  That  is  to  say,  the  actions  of  the  insured  sub- 
stantially altered  the  risk,  after  the  policy  had  been  in 
force,  and  it  would  be  unfair  to  hold  that  the  insurance 
company  was  bound  to  insure  this  new  and  different  risk 
on  the  same  terms  as  before. 

The  distinction  between  the  Hargett  and  Steil  cases  and 
the  Raulet  case  and  the  case  before  this  court  is  of  de- 
cisive importance;  yet  it  was  overlooked  by  the  trial  court 
in  rendering  its  decision. 

Conclusion. 

Judge  Yankwich  stated  that  he  regretted  "that  there  is 
no  method  of  compensating  the  plaintiffs  for  the  undis- 
puted loss  they  sustained  through  the  fire."  [General's 
Tr.  p.  16.]  Certainly  the  law  controlling  the  case,  as 
outlined  above,  provides  not  only  a  method,  but,  indeed, 
compels  the  conclusion  that  the  appellants  must  be  com- 
pensated by  the  appellees  in  accordance  with  the  contracts 
of  insurance.  However,  what  is  of  equal  importance  is 
that,  even  if  there  were  no  such  conclusive  authority  to 
sustain   the   appellants'   position,    the    philosophy    of    the 
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California  courts  is  such  that  where  the  applicant  deals 
openly  and  in  good  faith  with  the  insurer,  the  latter  is  held 
to  be  under  a  similar  obligation.  In  effect,  the  insurer 
will  be  held  to  have  provided  that  precise  protection  which 
by  its  conduct  it  has  led  the  insured  to  believe  he  has  pur- 
chased.   The  case  at  bar  is  precisely  such  a  case. 

It  is  therefore  respectfully  submitted  that  the  judgments 
in  favor  of  the  Dubuque  Fire  and  Marine  Insurance  Com- 
pany of  Dubuque,  Iowa,  and  the  General  Insurance  Com- 
pany of  America  should  be  reversed,  with  instructions  to 
enter  judgment  in  favor  of  the  plaintiffs. 

Respectfully  submitted, 

George  Penney, 
Robert  M.  Newell, 

Attorneys  for  Appellants. 
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Appellees'  Statement  of  the  Case. 

Appellants,  as  plaintiffs,  brought  two  separate  actions, 
one  against  appellee.  General  Insurance  Company  of 
America,  and  one  a.gainst  appellee,  Dubuque  Fire  &  Marine 
Insurance  Company  of  Dubuque,  Iowa.  These  causes 
were  consolidated  for  trial  and  appeal,  and  since  appellants 
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have   consolidated    their    brief,    appellees    are    joining    in 
answer  to  appellants"  brief. 

Appellants  brought  action  against  each  appellee  under 
separate  complaints,  but  since,  except  for  minor  variations 
which  will  hereafter  be  noted,  the  insurance  contracts  were 
substantially  the  same,  and  the  issues  raised  practically 
identical,  and  there  was  no  substantial  difference  in  the 
Findings  of  Fact  made  by  the  Court  in  each  case,  appellees 
believe  that  one  statement  of  appellees'  position  will  cover 
argument  on  both  appeals. 

Appellants  brought  the  separate  causes  of  action  by 
complaints  against  the  separate  appellees  to  enforce  the 
terms  of  two  separate  policies  of  insurance  executed  and 
delivered  severally  by  the  appellees.  Each  and  both  of  the 
contracts  of  insurance  were  in  the  statutory  form  provided 
by  the  laws  of  the  State  of  California.  [Insurance  Code, 
Sees.  2070-2071;  General  Tr.  3,  Dubuque  Tr.  3;  Pltf. 
Exs.  1-2.] 

The  General  Insurance  Company  policy  insured  appel- 
lant, Laura  Gawecki,  doing  business  as  the  Skylark  Cafe, 
from  June  28,  1945,  to  June  28,  1948,  against  loss  by  fire 
to  the  furniture  and  fixtures  situate  at  7519  Sunset  Boule- 
vard, Los  Angeles.  California;  and  the  Dubuque  Fire  & 
Marine  Insurance  Company  policy  insured  Laura  Gawecki 
and  Collette  Mitre,  doing  business  as  Skylark  Cafe,  from 
July  9,  1945,  to  July  9,  1948,  against  loss  by  fire  to  the 
same  property. 

The  General  Insurance  Company  policy  was  executed 
by  Thomas  V.  Humphreys,  General  Agent  of  said  com- 
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pany;  and  the  Dubuque  Fire  &  Marine  Insurance  Com- 
pany policy  was  executed  by  S.  Fine,  Agent  for  said  com- 
pany.    [Pltf.  Exs.  1-2.] 

Each  and  both  of  said  policies  contained  the  provisions 
made  mandatory  by  the  above-cited  statutory  provisions 
(Insurance  Code,  Sees.  2070-2071),  as  follows: 

"Chattel  mortgage.  Unless  otherwise  provided  by 
agreement  in  writing  endorsed  hereon  or  added  hereto 
this  company  shall  not  be  liable  for  loss  or  damage 
to  any  property  insured  hereunder  while  encumbered 
by  a  chattel  mortgage,  but  the  liability  of  the  company 
upon  other  property  hereby  insured  shall  not  be  af- 
fected by  such  chattel  mortgage.     *     *     * 

''Unless  otherwise  provided  by  agreement  endorsed 
hereon  or  added  hereto  this  entire  policy  shall  be  void, 
*  *  *  if  the  interest  of  the  insured  be  other  than 
unconditional  and  sole  ownership,     *    *     *_ 

"This  policy  is  made  and  accepted  subject  to  the 
foregoing  stipulations  and  conditions  and  those  here- 
inafter stated,  which  are  hereby  specially  referred  to, 
and  made  part  of  this  policy,  together  with  such  other 
provisions,  agreements  or  conditions  as  may  be  en- 
dorsed hereon  or  added  hereto,  and  no  officer,  agent, 
or  other  representative  of  this  company  shall  have 
power  to  waive  any  provisions  or  condition  of  this 
policy  except  by  writing  endorsed  hereon  or  added 
hereto,  and  no  person,  unless  duly  authorized  in  writ- 
ing, shall  be  deemed  the  agent  of  this  company." 
[Pltf.  Exs.  1-2.] 


They  also  complied  with  the  statute  (Sec.  2072,  Insur- 
ance Code),  as  follows: 

"There  shall  be  printed  on  the  outside  of  the  policy, 
in  type  not  smaller  than  small  pica,  the  following 
words  in  this  form: 

"Read  This  Policy. 

"*  *  *  Policy  Is  Suspended,  unless  otherwise 
agreed  in  writing,  if    *    *    * 

"9th.  Property  is  or  becomes  encumbered  by 
chattel  mortgage ;    *     *     *."     [Pltf.  Exs.  1-2.] 

There  were  no  agreements,  either  in  writing  or  other- 
wise, endorsed  upon  the  policy  or  added  thereto,  waiving 
or  changing  these  provisions,  and  no  agreements,  either 
oral  or  in  writing,  for  any  other  or  different  contracts 
than  the  written  contracts  of  insurance.  [General  Tr.  26, 
f.  6,  28;  Dubuque  Tr.  27,  f.  34.] 

A  fire  occurred  on  the  12th  day  of  January,  1946, 
damaging  the  property  described  in  the  two  contracts  of 
insurance.  ( No  issue  is  made  upon  the  amount  of  loss  or 
damage,  and  it  will  not  be  further  noted.) 

At  the  time  of  the  fire,  all  of  the  i)roperty  damaged  was 
encumbered  by  chattel  mortgages.  [General  Tr.  26,  f.  28; 
Dubuque  Tr.  26,  f.  33.] 

These  chattel  mortgages  were  executed  July  7,  1945, 
and  recorded  August  22,  1945.     [General  Tr.  64,  f.  29.] 

Neither  of  the  appellees,  nor  any  of  their  officers  or 
agents,  had  any  notice  or  knowledge  of  these  chattel 
mortgages  until  after  the  fire.  [General  Tr.  26,  f.  29; 
Dubuque  Tr.  23,  f.  31.] 
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Appellees'  Argument. 

Appellants,  in  their  brief,  adopt  a  novel  approach  to  an 
appeal  from  the  rulings  of  a  trial  court  in  a  case  at  law. 
They  make  no  specific  assignments  of  error  other  than  that 
the  Court  erred  in  denying  appellants'  motion  for  new 
trial  and  motions  to  amend  Findings  and  Conclusions  and 
to  direct  entry  of  new  Judgment;  and  the  general  state- 
ment that  the  evidence  was  insufficient  to  sustain  the  Find- 
ings of  Fact,  Conclusions  of  Law,  and  Judgment.  (App. 
Br.  p.  5.) 

Nowhere  do  appellants  specify  or  point  out  wherein  the 
trial  court's  Findings  or  any  special  portion  thereof  are 
not  sustained  by  the  evidence.  They  cannot  do  so,  as  each 
and  every  Finding  was  supported  by  either  documentary 
evidence,  admissions  in  the  pleadings  or  in  the  course  of 
trial,  or  by  uncontradicted  testimony.  Since,  therefore, 
appellants  cannot,  and  have  not,  tried  to  point  out  any 
insufficiency  of  evidence  to  support  the  Findings,  or  any 
of  them,  appellees  feel  that  they  are  neither  called  upon 
nor  would  this  Court  desire,  an  elaborate  review  of  the 
evidence  to  demonstrate  wherein  each  Finding  is  sustained 
by  the  evidence,  and  will  accordingly  present  their  argu- 
ment from  the  standpoint  of  demonstrating  that  the  Find- 
ings unquestionably  support  the  Conclusions  of  Law  and 
Judgment. 

Reduced  to  the  simplest  terms,  these  appeals  present 
nothing  but  the  following  proposition : 

Appellee,  General  Insurance  Company  of  America,  exe- 
cuted and  delivered  to  apjjellant,  Laura  Gawecki,  doing 
business  as  Skylark  Cafe,  and  appellee,  Dubuque  Fire  and 
Marine  Insurance  Company,  executed  and  delivered  to 
Laura    Gawecki   and    Collette    Mitre,    doing   business    as 


Skylark  Cafe,  their  separate  policies  of  insurance  insuring 
the  parties  named  against  loss  by  fire  to  certain  personal 
property.  Each  and  both  of  the  policies  were  in  the  form 
made  mandatory  by  the  statutes. 

The  property  described  was  damaged  by  fire  on  the  12th 
day  of  January,  1946,  and  at  the  time  of  the  fire  all  of  the 
property  damaged  was  encumbered  by  chattel  mortgages. 
(Appellants  make  some  contention  that  one  of  the  chattel 
mortgages,  although  in  form  and  substance  a  chattel  mort- 
gage, was  not  a  real  chattel  mortgage,  but  since  appellants 
concede  that  the  other  mortgage  was  a  valid  chattel  mort- 
gage (Pltf.  Br.  p.  9),  we  believe  no  further  attention 
need  be  paid  to  this  contention.) 

Neither  of  the  appellees,  nor  their  agents,  had  any 
notice  or  knowledge  of  these  chattel  mortgages  until  long 
after  the  fire,  and  neither  of  the  ai)pellees,  either  orally 
or  in  writing,  or  by  any  acts  constituting  waiver  or  estop- 
pel, waived,  modified,  or  in  any  manner  changed  the 
written  contracts  of  insurance  sued  upon. 

It  should  follow  without  saying  that  if  the  terms  of 
written  contracts,  plain  and  unambiguous  and  not  against 
public  policy,  are  to  be  enforced  when  suit  is  brought  upon 
the  contracts,  then  the  clear  statutory  provisions  of  the 
contracts  in  question  providing  that  the  "company  shall 
not  be  liable  for  loss  or  damage  to  property  insured  here- 
under while  encumbered  by  chattel  mortgage."  must  be 
given  efifect,  and  the  trial  court  did  not  err  in  doing  so. 

That  the  provision  is  not  against  public  policy,  of 
course,  is  manifest  by  the  fact  that  it  is  a  mandatory 
statutory  i)rovision  and  insurance  companies  are  prohibited 
from  executing  and  delivering  a  policy  that  does  not  con- 
tain  this   provision    (Insurance   Code,    Sees.    2070-2071), 
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and  the  parties  to  an  insurance  contract  in  this  state  must 
be  deemed  to  have  entered  into  the  contract  with  reference 
to  the  statutory  form. 

Kavanaugh  V.  Franklin  Fire  Ins.  Co.^  185  Cal.  307; 

Harlow  v.  American  Equitable  Assur.  Co.,  87  Cal. 
App.  28; 

Kurihara  v.  Detroit  Fire  Ins.  Co.,  79  Cal.  App. 

257. 

The  clause  is  clear  and  unambiguous  and  the  insurance 
is  suspended  while  the  property  is  encumbered  by  a  chattel 
mortgage.  The  last  case  on  the  subject  in  the  California 
state  courts  was  Hargett  v.  Gulf  Ins.  Co.,  12  Cal.  App. 
(2d)  449,  55  P.  (2d)  1258. 

See  also  the  opinions  by  Judge  Knox,  sitting  in  District 
Court,  Southern  District  of  California: 

Cinema  Schools  v.   Westchester  Fire  Ins.   Co.,    1 
Fed  Supp.  37; 

Cinema  Schools  v.  Federal  Union  Ins.  Co.,  1  Fed. 
Supp.  42. 

These  three  cases  were  all  tried  and  decided  after  the 
adoption  of  the  California  Standard  Policy  containing  the 
chattel  mortgage  clause  under  discussion. 

See  also,  United  States  Supreme  Court  decision  apply- 
ing the  chattel  mortgage  provision  contained  in  the  New 
York  standard  form: 

Home  Ins.  Co.  v.  Scott,  284  U.  S.  177,  76  L.  Ed. 
230. 


For  applying-  analogous  clauses  in  the  policy,  see  the 
recent  decision  in  this  Court  opinion  by  Circuit  Judge 
Denman,  holding  there  could  be  no  recovery  under  the 
policy  while  the  property  was  occupied  for  purposes  other 
than  stipulated  in  the  contract : 

National  Reserve  Ins.  Co.  v.  Ord,  et  al,   123  F. 
(2d)  7Z. 

See  also  the  following  cases  cited  therein : 

Arnold  v.  American  Ins.  Co.,  148  Cal.  660; 
Allen  V.  Home  Ins.  Co.,  133  Cal.  29. 

See  also  opinion  of  the  late  Judge  Jenney,  Southern 
District  of  California,  holding  that  the  provision  insuring 
personal  property  only  while  located  at  a  particular  place 
prevented  recovery  when  the  property  was  at  another 
location : 

Alexander  v.  General  Ins.  Co.  of  America,  22  Fed. 
Supp.  157. 

See  also: 

Conner  ik   Union   Automobile  Ins.   Co.,    122   Cal. 
App.  105, 

which  holds  that  the  insurance  was  suspended  while  an 
automobile  was  being  used  to  draw  a  trailer  contrary  to 
the  stipulations  of  the  contract. 
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Answer  to  Appellants'  Argument  and  Cases. 

Appellants  in  their  argument  present  several  false  prem- 
ises, none  of  which  are  sustained  by  the  issues  and  facts 
or  sound  in  law.  Appellees  are  therefore  obliged  toi 
burden  this  Court  with  answers  to  propositions  raised  that 
are  neither  within  the  issues  nor  sound  in  law. 

The  first  contention  raised  by  appellants  is  that  the 
existence  of  a  chattel  mortgage  on  the  property  does  not 
void  the  policy  under  the  chattel  mortgage  clause  where 
there  was  no  inquiry  made.  And  from  this  false  premise 
and  by  the  use  of  sundry  isolated  bits  of  dicta  and  the 
citations  from  cases  treating  on  entirely  unrelated  matters, 
appellants  endeavor  to  demonstrate  that  the  standard  chat- 
tel mortgage  clause  does  not  mean  what  it  says — that  "this 
company  shall  not  be  liable  for  loss  or  damage  to  any 
property  insured  hereunder  while  encumbered  by  a  chat- 
tel mortgage,''  but  means,  on  the  contrary,  that  "this  com- 
pany sJiall  be  liable  for  loss  or  damage  to  any  property 
insured  hereunder  while  encumbered  by  a  chattel  mort- 
gage." 

The  trial  court  did  not  find  or  hold,  and  there  was 
never  any  contention  made  that  the  chattel  mortgages 
voided  the  policies.  The  contracts  and  the  statutory  pro- 
visions do  not  so  provide,  but  provide  that  the  company 
shall  not  be  liable  for  loss  to  any  of  the  property  while 
encumbered  by  chattel  mortgage,  but  the  "liability  of  the 
company  upon  other  property  insured  shall  not  be  affected 
by  such  chattel  mortgage." 

This  provision  is  a  specification  of  the  property  insured 
and  must  be  treated  the  same  as  the  similar  provisions  in 
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the contract,  such  as  the  provision  providing  the  policy 
insured  only  while  the  property  was  occupied  for  dwelling 
house  purposes. 

Allen  V.  Home  Ins.  Co.  and 

Arnold  v.  American  Ins.  Co.,  cited  supra. 

Or  the  provision  that  the  property  was  insured  only 
while  occupied  for  a  certain  purpose,  as  shown  by  the  case 
of  National  Reserve  Ins.  Co.  v.  Ord.  et  ai,  cited  supra. 

Or  that  the  property  was  insured  only  while  at  a  certain 
location,  as  demonstrated  in  the  leading  case  of  Steil  v. 
Sun  Insurance  Office.  171  Cal.  795,  155  Pac.  72. 

These  cases,  in  addition  to  the  cases  heretofore  cited 
relating  to  the  chattel  mortgage  clause,  all  point  out  that 
such  conditions  are  not  warranties  or  conditions  providing 
for  the  voidance  of  the  contract  in  case  of  their  breach, 
but  are  provisions  going  to  the  basis  of  the  contract  and 
specifying  the  property  against  loss  of  which  the  policies 
insure,  and,  consequently,  for  a  court  to  disregard  them 
would  be  for  the  court  to  enforce  a  contract  that  was  not 
made. 

The  case  of  Hargett  v.  Gulf  Ins.  Co.,  12  Cal.  App.  (2d) 
449.  55  P.  (2d)  1258,  is  the  last  and  only  case  interpreting 
the  chattel  mortgage  provision  decided  in  the  California 
courts  since  the  adoption  of  the  standard  policy  containing 
the  chattel  mortgage  clause  under  discussion.  This  case 
answers  every  contention  raised  by  appellants.  It  is  the 
latest  decision  and  expression  of  a  California  court  on  the 
interpretation  of  the  chattel  mortgage  provision,  in  fact, 
the  only  case  in  California  where  the  interpretation  and 
application  of  the  chattel  mortgage  provision  has  been 
directly  involved  since  the  adoption  of  the  standard  policy. 
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In  that  case,  one  E.  H.  Rose  was  an  agent  for  the 
defendant  companies.  The  assured  notified  Rose  that  he 
had  given  a  chattel  mortgage  on  the  property  insured  and 
would  take  the  policies  to  the  mortgagee  bank.  Nothing 
further  was  said  about  the  policies.  No  request  was  made 
by  the  assured  that  any  endorsement  should  be  made 
thereon  and  Rose  said  nothing  whatever  on  the  subject. 
Rose  did  not  report  the  matter  to  any  of  the  companies 
or  to  any  of  the  representatives  thereof.  Within  two  or 
three  days  after  the  conversation  with  Rose,  plaintiff  took 
the  policies  to  the  bank  where  they  remained  until  after 
the  fire,  which  occurred  about  a  month  later.  The  trial 
court  found  that  the  companies  had  waived  the  chattel 
mortgage  provision  of  the  policy,  but  the  Appellate  Court, 
in  reversing  the  case,  found  to  the  contrary  upon  this 
evidence,  and  after  deciding  that  Rose  as  a  local  agent 
was  without  power  to  consent  to  the  chattel  mortgage  and 
thereby  continue  the  insurance  in  force  notwithstanding 
the  mortgage,  said : 

"(3)  Even  though  it  had  been  established  that 
Rose  was  a  general  agent,  the  evidence  would  still  be 
insufficient  to  show  that  the  companies  waived  com- 
pliance with  the  conditions  of  the  policies.  By  the 
terms  of  the  policies  no  officer  or  agent  had  authority 
to  waive  any  provision  or  condition  of  the  policies 
except  by  writing  endorsed  thereon  or  attached  there- 
to. These  provisions  may  not  be  ignored.  They  are 
valid  and  must  be  given  effect  the  same  as  any  other 
provisions.  (Fidelity  &  Casualty  Co.  v.  Fresno 
Flume  etc.  Co.,  \6\  Cal.  466  [119  Pac.  646.  ?>7 
L.  R.  A.  (N.  S.)  322];  W'esterfeld  v.  New  York 
Life  Ins.  Co.,  129  Cal.  68  [58  Pac.  92,  61  Pac.  667]  ; 
Iverson  v.  Metropolitan  Life  Co.,  151  Cal.  746  [91 
Pac.  609,   13  L.   R.  A.    (N.   S.)    866];  Madsen   v. 
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Maryland  Casualty  Co..  supra.)  (4)  The  rule  relied 
upon  by  plaintiff  and  supported  by  the  great  weig-ht 
of  authority  is,  that  after  a  breach  has  occurred 
which  would  avoid  or  forfeit  a  policy,  unless  con- 
sented to  by  the  company  and  a  proper  officer  has 
knowledge  thereof  and  with  such  knowledge  the  com- 
pany leads  the  assured  to  rely  upon  his  policy  as  a 
valid  policy,  it  will  not  be  heard  to  allege  such  breach 
against  a  claim  for  subsequent  loss  occurring  at  a 
time  when,  from  the  conduct  of  the  company,  the 
assured  had  every  right  to  believe  that  his  property 
was  protected  by  the  policy.  (Arnold  v.  American 
Ins.  Co.,  148  Cal.  660  [84  Pac.  182,  25  L.  R.  A. 
(N.  S.)  6] ;  IVcst  Coast  Lumber  Co.  v.  State  Inv.  & 
Ins.  Co.,  98  Cal.  502  [33  Pac.  258] :  Murray  v.  Home 
Benefit  Life  Assn.,  90  Cal.  402  [27  Pac.  309,  25  Am. 
St.  Rep.  133]  ;  Fishbcck  i<.  Phenix  Ins.  Co.,  54  Cal. 
422;  Farrar  v.  Policy  Holders  Life  Ins.  Assn.,  3  Cal. 
App.  (2d)  S7  1 39  Pac.  2d  229].)  The  principle  of 
these  cases  is  that  the  breach  terminates  the  liability 
of  the  insurance  com])any  and  creates  an  obligation 
to  return  to  the  insured  the  unearned  portion  of  the 
premium  which  the  company  has  not  the  right  to 
retain,  thus  imposing  upon  the  company  having 
knowledge  of  the  breach  a  positive  duty  to  elect  be- 
tween cancellation  of  the  policy  and  waiver  of  the 
breach.  If  the  company  remains  silent  and  fails  to 
cancel  or  rescind  the  policy  and  the  assured  is  actually 
misled  thereby  into  believing  that  his  policy  is  valid 
and  in  force  the  company  is  estopped  to  rely  upon  the 
breach.  The  rule  would  be  applicable  here  if  the 
breach  had  been  one  which  avoided  or  forfeited  the 
policies.     Such,  however,  is  not  the  case. 

"(5)  Upon  the  giving  of  the  chattel  mortgage  the 
policies  did  not  become  void  nor  were  they  forfeited. 
There  was  a  mere  suspension  of  insurance  coverage 
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as  to  such  of  the  insured  property  as  was  encumbered 
by  the  chattel  mortg"age  and  while  it  was  so  encum- 
bered. This  suspension  was  temporary  and  the  cover- 
age would  have  been  restored  upon  satisfaction  of 
the  debt  or  release  of  the  property  from  the  lien  and 
it  would  have  been  restored  as  to  any  portion  of  the 
property  that  might  have  been  released  from  the  lien. 
The  policy  itself  remained  in  force.  There  was  no 
obligation  on  the  part  of  the  companies  to  return  any 
of  the  premiums;  in  fact,  the  policies  provided  that 
suspension  of  insurance  would  not  entitle  the  assured 
to  the  return  of  any  part  of  the  premiums,  nor  were 
the  companies  under  the  duty  of  giving  notice  to  the 
assured  that  the  insurance  had  been  suspended.  He 
must  be  presumed  to  have  known  that.  The  circum- 
stances were  not  such  as  to  call  upon  the  companies 
or  any  agent  of  the  companies  to  take  any  action 
whatever  of  their  own,  nor  were  they  under  the  duty 
to  suggest  to  plaintiff  any  action  which  he  should 
take  in  the  premises.  The  essential  elements  of  estop- 
pel are  entirely  wanting.  In  remaining  silent  and 
retaining  the  premiums  paid,  the  companies  did  not 
fail  in  any  duty  they  owed  the  assured  under  the 
contracts  or  otherwise. 

"The  facts  of  this  case  bring  it  directly  within  the 
holding  of  the  Supreme  Court  in  Steil  v.  Sun  Ins. 
Office,  171  Cal.  795  [155  Pac.  72].  In  that  case 
goods  were  insured  while  contained  in  the  Chronicle 
Building  and  not  elsewhere.  Some  of  them  were 
removed  to  another  building,  thus  suspending  the  in- 
surance as  to  the  removed  portion,  without  annulling 
the  policy.  It  was  said  as  to  this  situation :  'There 
being  no  condition  or  covenant  against  removal,  the 
result  would  be  that  while  such  removal  would,  for 
the  time  being,  terminate  the  risk  incurred  by  the 
company,  it  would  not  avoid  the  policy.  If  the  goods 
were  subsequently  returned,  the  company  would  be 
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liable,  as  before,  for  a  loss  occurring  to  them  while 
in  the  building.  In  order  to  continue  the  insurance 
upon  the  goods,  or.  in  other  words,  to  carry  it  to  the 
goods  in  the  new  location,  something  more  was  re- 
quired than  a  mere  notification  by  the  assured  to  the 
insurer  of  the  fact  that  the  goods  were,  or  were  about 
to  be,  removed.  That  fact  alone  would  only  suspend 
the  insurance  risk.  The  insurer  must  be  informed, 
or  be  given  good  cause  to  believe,  that  the  party 
insured  desired  to  have  the  insurance  on  the  goods 
continued  in  the  new  place,  that  he  wished  a  modifica- 
tion of  the  policy  to  make  it  cover  the  goods  in  the 
new  location,  and  must  then,  by  positive  act.  or  by 
failure  to  act,  cause  the  insured  to  believe  that  the 
insurer  consented  to  such  transfer  or  modification, 
and  that  the  goods  were  covered  by  the  policy.  Some- 
thing in  the  nature  of  a  new  agreement,  either  ex- 
press, or  implied  from  conduct  or  words,  or  created 
by  estoppel,  was  necessary.' 

"No  distinction  may  be  drawn  between  temporary 
suspension  of  insurance  by  reason  of  the  removal  of 
the  assured  goods,  and  a  temporary  suspension  by 
reason  of  the  encumbrance  of  the  property  by  chattel 
mortgage.  Tn  neither  case  is  the  policy  terminated  or 
avoided.  If  the  plaintiff  had  desired  to  have  the  in- 
surance continue,  notwithstanding  the  chattel  mort- 
gage, it  was  his  duty  to  notify  the  companies  of  the 
mortgage,  to  request  the  endorsements  of  his  policies, 
and  to  exact  some  assurance  that  endorsements  would 
be  made  or  that  the  insurance  would  be  continued  in 
force  without  them.  The  evidence  fails  to  show  that 
plaintiffs  met  any  of  these  requirements." 

The  Court  in  the  Hargctt  case  quoted  rather  extensively 
from  the  case  of  Steil  v.  Sun  Ins.  Office,  171  Cal.  795.  In 
that  case  the  assured  claimed  to  have  notified  the  com- 
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panics  of  the  removal  of  the  goods  from  the  location  where 
they  were  insured  and  that  none  of  the  companies  had 
objected  to  the  removal  or  had  given  notice  that  the  goods 
were  not  covered  in  the  new  place. 

The  Court  in  the  Steil  case,  in  addition  to  the  language 
which  is  quoted  in  the  Hargctt  case,  said : 

"As  above  stated,  there  is  no  provision  in  the  policy 
that  the  removal  of  the  goods  should  operate  to  annul 
it.     The  provision  in  the  insurance  clause  that  the 
goods  were  insured  while  contained  in  the  Chronicle 
building,  and  not  elsewhere,  coupled  with  the  qualified 
description,  operated  to  relieve  the  company  of  fur- 
ther obligation  upon  the  removal  of  the  goods  from 
said  building  with  respect  to  the  goods  so  removed. 
The  qualification  was  a  part  of  the  description  of  the 
things  insured.     They  were  not  merely  the  goods,  but 
were  the  goods  while  contained  in  the  Chronicle  build- 
ing.    A  loss  of  the  goods  by  fire  while  they  were 
out  of  the  building  would  not  be  a  loss  covered  by 
the  policy,  and  the  insured  would  not  be  liable  there- 
for.    (Mawhinney  V.  Southern  Ins.  Co.,  98  Cal.  184 
[20  L.  R.  A.  87,  32  Pac.  945]  ;  Benicia  A.  Works 
V.  Gerniania  Ins.  Co.,  97  Cal.  468    [32  Pac.   512]; 
Slinkard  v.  Manchester  etc.   Co.,   122  Cal.   595    [55 
Pac.  417].)     This  language  of  the  insurance  clause 
did  not  constitute  a  warranty,  either  express  or  im- 
plied, by  Steil,  that  he  would  not  remove  the  goods. 
The  company  had  no  occasion  to  demand  of  Steil  a 
warranty  against  removal.     Such  removal  would  not 
increase  its  obligation  but  would  relieve  it  therefrom. 
The  insurance  clause  completely  protected  it  against 
a  loss  occurring  to  the  goods  in  any  other  place.     The 
language  does  not  imply  a  warranty.     Its  efifect   is 
merely  that  the  goods  were  insured  only  while  kept  in 
the  building  designated." 
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As  previously  stated,  the  Hargett  case  is  the  only  Cali- 
fornia case  decided  involving  the  chattel  mortgage  pro- 
vision of  the  policy  since  the  adoption  of  the  standard 
form  of  fire  insurance  policy.  The  only  other  cases  in  this 
jurisdiction  are  the  two  cases  decided  by  Judge  Knox 
sitting  in  the  Southern  District  of  California: 

Cinema  Schools  v.   Westchester  Fire  Ins.   Co.,   1 

Fed.  Supp.  37,  and 
Cinema  Schools  v.  Federal  Union  Ins.  Co.,  1  Fed. 
Supp.  42. 

In  the  first  case  cited,  the  Court,  speaking  of  the  chattel 
mortgage  provision,  said : 

"(7)  Provisions  of  a  fire  insurance  policy  such  as 
that  now  before  me  are  valid  and  enforceable,  and 
may  constitute  a  complete  defense  against  liability  on 
the  part  of  the  insurer.  5"?/;/  Insurance  Office  v. 
Scott,  284  U.  S.  177.  52  S.  Ct.  72,  76  L.  Ed.  229; 
Hunt  V.  Springfield  F.  &  M.  Ins.  Co.,  196  U.  S.  47, 
25  S.  Ct.  179,  49  L.  Ed.  381.  Indeed,  a  chattel  mort- 
gage, valid  as  between  the  parties  thereto,  although 
fraudulent  and  void  as  to  creditors,  is  an  incumbrance 
which  may  raise  a  good  defense  to  an  action  brought 
on  a  fire  insurance  policy  such  as  the  instant  suit. 
Hartford  Fire  Ins.  Co.  v.  Jones,  31  Ariz.  8,  250  P. 
248;  Home  Ins.  Co.  v.  Scott  (C.  C.  A.),  46  F.  (2d) 
10." 

Appellants  (App.  Br.  p.  29)  make  the  bald  statement 
that  the  cases  cited  by  the  District  Court  may  be  distin- 
guished on  the  ground  that  in  those  cases  the  insured  did 
something  after  the  policy  had  been  issued  which  changed 
the  risk  which  the  assured  had  accepted.  Appellants  point 
out  no  reason  why  such  a  gratuitous  statement  should  be 
sustained  or  cite  any  cases  in  support  thereof. 
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]\Ioreover,  appellants  again  ignore  the  record  and,  of 
course,  the  reasoning  given  in  all  the  cases  heretofore 
cited. 

As  to  the  record,  it  shows  conclusively  that  there  were 
no  facts  or  circumstances  that  would  give  rise  to  any 
possible  waiver  of  the  conditions  of  the  contract  or  sustain 
an  estoppel  to  rely  thereon,  and  the  Court  so  found. 

To  briefly  recapitulate  the  facts  relating  thereto,  we 
find  first  that  the  chattel  mortgages  were,  in  the  case  of 
the  General  policy,  executed  after,  and  not  before,  the 
policy  was  applied  for  and  became  efifective.  And  as  to 
the  Dubuque,  the  negotiations  for  the  insurance  were 
prior  to  the  execution  of  the  chattel  mortgages.  The  in- 
surance transactions  were  handled  for  the  appellants  by 
one  Mrs.  O'Rourke,  who  was  not  an  agent  for  either  of 
the  companies  but  was  representing  the  appellants.  Her 
relations  with  the  insurance  commenced  sometime  in  May 
of  1945.  [Tr.  58,  f.  22.]  Neither  Mrs.  O'Rourke  nor 
the  appellants  had  any  direct  negotiations  with  either  of 
the  appellees.  [General  Tr.  59,  f.  23;  Dubuque  Tr.  14, 
f.  15-16.] 

As  to  the  General  policy,  they  had  no  negotiations  with 
the  General  at  any  time  and  neither  Mrs.  O'Rourke  nor 
appellants  ever  talked  with  anybody  from  the  General. 
Mrs.  O'Rourke  made  application  for  this  insurance  to  the 
Republic  Insurance  Company.  For  some  reason  that  does 
not  appear,  the  Republic  Insurance  Company  did  not  enter 
into  the  contract,  but  procured  the  General  Insurance 
Company  policy  through  Thomas  V.  Humphreys  &  Co., 
General  Agents  for  said  company.  [General  Tr.  59,  f.  23; 
Pltf.  Ex.  1.] 

The  risk  was  bound  some  time  in  May  of  1945.  [Gen- 
eral Tr.   59,  f.  23.]      The  policy  was  delivered  to  Mrs. 
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O'Rourke  by  the  representative  of  the  RepubHc  Insurance 
Company  and  insured  appellants  from  the '28th  day  of 
June.  1945.  to  the  28th  day  of  June,  1948.  [General  Tr. 
60,  f.  24.]  The  appellants  did  not  even  know  that  insur- 
ance was  being  procured  in  the  General,  and,  in  fact,  had 
they  known  it  was  to  be  in  the  General,  they  would  not 
have  taken  it.  [General  Tr.  60,  f.  24.]  However,  appel- 
lants did  accept  the  policy  as  tendered  by  the  General  and 
retained  it  and  still  retain  it. 

As  to  the  Dubuque  policy,  practically  the  same  situation 
exists.  Appellants  had  no  direct  relationships  with  any 
officer  or  agent  of  the  Dubucjue  authorized  to  consummate 
insurance  contracts.  Their  only  relationship  was  with  one 
Pransky,  who  had  verbal  authority  to  solicit  insurance  and 
to  place  orders  for  acceptance  or  rejection.  He  had  no 
authority  to  bind  risks  or  countersign  policies.  [Dubuque 
Tr.  15,  f.  15.]  The  Dubuque  transactions  were  had  at 
the  same  time  as  the  General  transactions,  as  above  out- 
lined, and  eventuated  in  the  submission  to  appellants  of 
the  Dubuque  policy  insuring  from  the  9th  day  of  July, 
1945,  to  the  9th  day  of  July,  1948.  [Pltf.  Ex.  2.]  This 
policy  was  also  delivered  to  appellants  and  accepted  in  its 
present  form  and  retained.  J| 

The  situation,  as  disclosed  by  the  evidence,  is  simply 
that  each  of  these  companies  had  submitted  to  appellants 
their  separate  policies  of  insurance,  all  the  terms  of  which 
were  embraced  in  the  written  instruments,  and  appellants 
accepted  these  policies  with  full  knowledge  of  their  statu- 
tory provisions,  and  are  here  seeking  to  enforce  the  terms 
of  the  contract,  but  refuse  to  be  bound  by  the  very  terms 
of  the  policies  they  are  suing  upon. 

Since,  as  demonstrated  by  the  cases  previously  cited  and 
quoted  from,  this  case  does  not  involve  a  question  of  war- 
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ranty,  the  breach  of  which  would  void  the  poHcy,  which 
might  be  the  subject  of  waiver  or  estoppel  if  the  evidence 
warranted,  but  a  case  in  which  the  appellants  are  seeking 
to  recover  for  the  loss  of  property  not  insured  and  to 
create  a  liability  not  stipulated  for  in  the  contract,  which 
certainly  could  not  be  created  by  estoppel  (McCoy  v.  Re- 
lief Assn.,  66  N.  W.  699),  particularly  where  there  is  not 
an  iota  of  testimony  to  warrant  it.  Appellees  fear  that 
they  are  unduly  burdening  this  brief  by  further  citations 
and  argument,  but  since  the  "straw  man"  is  there,  ap- 
pellees have  no  alternative  but  to  pray  the  Court's  indul- 
gence while  they  proceed  further  to  knock  it  down. 

That  it  is  immaterial  whether  the  property  became 
encumbered  by  chattel  mortgage  before  or  after  the  poli- 
cies became  effective  is  amply  demonstrated  by  the  opinion 
of  Judge  Knox  in  the  case  of  Cinema  Schools  v.  Federal 
Union  Ins.  Co.,  1  Fed.  Supp.  42,  a  companion  case  of 
Cinema  Schools  v.  Westchester  Fire  Ins.  Co.,  heretofore 
cited,  wherein  Judge  Knox  disposes  of  this  contention  in 
the  following  language: 

"This  is  a  companion  case  to  Cinema  Schools,  Inc., 
V.  Westchester  Fire  Ins.  Co.  (D.  C),  1  F.  Supp.  37. 
The  facts  involved  in  the  two  suits  are  identical,  ex- 
cept that  here  the  chattel  mortgage  discussed  in  the 
Westchester  Fire  Insurance  Company  opinion  was  in 
existence  at  the  time  the  present  defendant  issued  its 
policy  of  insurance.  As  a  result,  plaintiffs  take  the 
position  that  since  no  inquiry  was  made  by  defendant 
prior  to  the  issuance  of  its  policy,  the  stipulation 
against  chattel  mortgages  was  thereby  waived.  An 
examination  of  the  adjudicated  cases  discloses  this 
contention  to  be  without  substantial  foundation.  In 
Boston  Ins.  Co.  v.  Hudson  (C.  C.  A.),  11  F.  (2d) 
961,  action  was  brought  on  a   California   standard 
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form  fire  insurance  policy,  containing  a  provision,  as 
in  the  case  at  bar,  that  the  policy  should  be  void,  if 
the  interest  of  the  insured  were  other  than  uncondi- 
tional and  sole  ownership.  The  insurer  or  its  agent 
had  notice,  before  loss,  of  breach  of  this  condition. 
Nevertheless,  the  court  held  that  there  was  no  waiver 
of  the  breach  because  the  policy  provided  that  no 
representative  of  the  insurer  had  power  to  waive  any 
provision  of  the  policy  except  by  written  indorsement. 
Similarly,  in  the  case  of  Fidelity  Union  Fire  Ins.  Co. 
v.  Kelleher  (C.  C.  A.),  13  F.  (2d)  745,  the  same 
court  held  it  to  be  immaterial  that  the  insurer's  local 
agent  had  notice  before  delivery  of  the  policy  that  the 
insured  did  not  own  the  insured  property  in  fee,  since 
there  could  be  a  waiver  only  by  a  writing  endorsed 
on  the  policy.  And  in  Northwestern  Nat.  Ins.  Co.  v. 
McFarlane  (C.  C.  A.),  50  F.  (2d)  539,  it  was  again 
reiterated  that  where  a  policy  provides  that  no  agent 
can  waive  any  of  the  terms  of  the  policy  except  by 
written  endorsement,  the  knowledge  of  the  agent  does 
not  waive  breach  of  a  condition  in  the  policy.  See, 
also,  to  the  same  effect.  Home  Ins.  Co.  v.  Scott,  284 
U.  S.  177,  52  S.  Ct.  72,  76  L.  Ed.  229. 

"Since  in  the  case  at  bar  the  most  that  an  inquiry 
could  have  done  would  have  been  to  give  the  insur- 
ance company  or  its  agent  knowledge  of  the  existence 
of  the  chattel  mortgage,  the  foregoing  decisions  are 
authority  for  holding  that  the  failure  to  inquire  does 
not  constitute  a  waiver  of  the  violation  of  the  provi- 
sions of  the  policy.  It  follows  that  the  decision  here 
w411  be  the  same  as  in  the  suit  brought  against  the 
Westchester  Fire  Ins.  Co." 

The  rule  laid  down  by  Judge  Knox  in  the  foregoing 
quotation,  to- wit.  that  it  is  competent  for  parties  to  stipu- 
late in  their  contracts  that  the  terms  thereof  may  not  be 
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changed  or  waived,  except  in  the  manner  provided  for 
therein,  to-wit,  by  agreement  in  writing  endorsed  thereon 
or  added  thereto,  and  that  such  stipulations  must  be  given 
full  force  and  effect,  is  the  rule  in  this  jurisdiction  and  in 
the  state  courts  of  California.  This  has  been  the  rule  in 
the  United  States  Supreme  Court  since,  and  even  before, 
the  decision  in  the  case  of  Northern  Assur.  Co.  v.  Grand- 
view  Building  Assn.,  183  U.  S.  308,  22  Sup.  Ct.  133,  46 
L.  Ed.  213. 

It  has  been  cited  and  followed  down  to  the  latest  case  on 
the  point : 

Home  Ins.  Co.  v.  Scott,  284  U.  S.  177,  76  L.  Ed. 
230. 

See  also : 

Penman  v.  St.  Paul  F.  &  M.  Ins.  Co.,  216  U.  S. 
311,  54  L.  Ed.  493. 

It  is  also  the  rule  in  this  circuit. 

See: 

Boston  Ins.  Co.  v.  Hudson,  11  F.   (2d)  961   (9th 
Cir.); 

Northwestern  Nat.  Ins.  Co.  v.  McFarland,  50  F. 
(2d)  539  (9th  Cir.); 

Fidelity  Union  Fire  Ins.  Co.  v.  Kelleher,  13  F.  (2d) 
745  (9th  Cir.). 

It  is  also  the  rule  in  the  other  Federal  circuits. 

Hartford  Fire  Ins.  Co.  v.  Nance,  12  F.  (2d)  575; 
Fischer  v.  London  &  L.  Fire  Ins.  Co.,  83  Fed.  807; 
Scottish  Union  v.  Encampment  Smelting  Co.,  166 
Fed.  231; 
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Mulrooney  v.  Royal  Lis.  Co.,  163  Fed.  833; 

Mo.  Pacific  Railivay  Co.  v.  Western  Assur.,  129 
Fed.  610; 

Maryland  Cas.  Co.  v.  Eddy,  239  Fed.  477. 

It  is  also  the  rule  in  the  appellate  and  Supreme  Courts 
of  the  State  of  California. 

See: 

Fidelity  Co.  v.  Fresno  Flume  Co.,  161  Cal.  466, 
where  the  Court  (juotes  and  follows  the  Northern 
Assur.  V.  Grand  View  Building  Assn.  case. 

See: 

Hargett  v.  Gulf  Ins.  Co.,  supra; 

Wilson  V.  Maryland  Cas.  Co.,  19  Cal.  App.  (2d) 
463,  65  P.  (2d)  903,  citing  and  following  Lum- 
bermen's Undrs.  v.  Rife,  supra,  and  Hargett  v. 
Gulf  Lis.  Co. 

See  also : 

Shuggart  v.  Lycoming  Fire  Ins.  Co.,  55  Cal.  408; 

Enos  V.  Sun  Ins.  Co.,  67  Cal.  621 ; 

Farnun  v.  Phoenix  Ins.  Co.,  83  Cal.  246; 

Slade  Lbr.  Co.  v.  National  Surety  Co.,  128  Cal. 
App.  420,  17  P.  (2d)  775; 

Iverson  v.  Met.  Life  Ins.  Co.,  151  Cal.  746; 

Valentine  v.  Head  Camp,  P.  L,  W.  O.  W.,  180  Cal. 
192. 
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Appellants  argue  one  other  proposition  under  the  head- 
ing "Insurance  Contracts  Should  Be  Construed  to  Protect 
the  Interests  of  the  Assured  Wherever  Possible."  (App. 
Br.  p.  25.) 

Just  what  appellants  mean  by  this  they  do  not  say  in 
their  argument,  but  if  they  are  attempting  to  demonstrate 
the  familiar  rule  that  ambiguous  provisions  of  a  contract 
are  to  be  construed  most  strongly  against  the  parties  pro- 
posing the  contract,  and  that  this  applies  to  insurance  con- 
tracts as  well  as  others,  we  can  go  along  with  them  on  the 
proposition  of  law,  even  though  it  has  been  doubted  that 
this  rule  applies  where  a  statutory  form  of  contract  is  to 
be  interpreted. 

However,  in  this  case  there  has  been  not  the  slightest 
suggestion  that  there  is  any  ambiguity  or  need  for  inter- 
pretation of  the  clause  under  discussion,  and,  indeed,  there 
can  be  none  in  view  of  the  multitude  of  cases  such  as 
those  heretofore  cited  which  have  applied  to  this  clause 
without  ever  a  suggestion  that  there  was  any  ambiguity 
in  it. 

But  we  think  the  rule  of  construction  is  as  firmly  estab- 
lished to  require  more  than  a  mere  statement  of  it : 

"But  the  rule  is  equally  well  settled  that  contracts 
of  insurance,  like  other  contracts,  are  to  be  construed 
according  to  the  sense  and  meaning  of  the  terms 
which  the  parties  have  used,  and  if  they  are  clear 
and  uiiambigitons,  their  terms  are  to  be  taken  and 
understood  in  their  plain,  ordinary  and  popular  sense." 

Imperial   Fire   Ins.    Co.    of   London,    England,    v. 
County  of  Coos,  151  U.  S.  462,  38  L.  Ed.  231. 
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Cases  Cited  by  Appellants. 

As  previously  stated,  appellants  have  not  cited,  and, 
indeed,  cannot  cite,  a  single  case  contrary  to  the  decision 
of  the  trial  court  in  this  case,  but,  on  the  contrary,  have 
cited  and  quoted  isolated  bits  of  dicta  from  cases  not  in 
any  way  analogous  to  the  present  case,  and  have  used  and 
quoted  certain  expressions  of  courts  used  arguendo  in 
deciding  totally  unrelated  cases. 

For  example,  the  first  case  cited  by  appellants,  Raulet  v. 
Northwestern  Nat.  Ins.  Co.,  157  Cal.  213,  was  decided 
prior  to  the  adoption  of  the  standard  policy,  and  involves 
a  clause  entirely  different  from  the  clause  under  considera- 
tion here,  a  clause  which  was  in  the  nature  of  a  warranty, 
the  breach  of  which  voided  the  policy. 

The  Raulet  case  was  considered  by  Judge  Knox  in  the 
above-cited  case  of  Cinema  Schools  v.  Westchester  Fire 
Ins.  Co.,  1  Fed.  Supp.  ?>7,  and  the  distinction  between  the 
two  clauses  pointed  out. 

Likewise,  in  the  case  of  Hargett  v.  Gulf  Ins.  Co.,  cited 
supra,  the  Court,  noting  this  distinction,  said: 

"The  rule  would  be  applicable  here  if  the  breach 
had  been  one  which  avoided  or  forfeited  the  policies. 
Such,  however,  is  not  the  case." 

Moreover,  the  real  decision  made  in  the  Raulet  case,  as 
shown  in  the  very  quotation  from  the  case  on  page  9  of 
Appellants'  Brief,  was  that  the  Court  decided  that  the 
document  called  a  chattel  mortgage  was  not  such  a  chattel 
mortgage  as  was  contemplated  by  the  policy. 
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The  next  California  case  cited  by  appellants  is  the  case 
of  Kavanangh  v.  Franklin  Fire  Ins.  Co.,  185  Cal.  307 
(App.  Br.  p.  19),  from  which  appellants  quote  at  some 
length. 

The  quotation  from  this  case,  found  on  pages  19  and 
20  of  Appellants'  Brief,  is  a  clear  demonstration  of  the 
vice  of  quoting  as  authority  argumentative  language  and 
dicta  when  the  true  decision  was  exactly  to  the  contrary. 

In  this  case  the  Court,  holding  that  the  plaintiff  could 
not  recover  under  the  facts,  reversed  the  trial  court,  and, 
in  the  paragraph  immediately  following  the  portions  quoted 
by  the  appellants,  announce  through  Judge  Wilbur  its 
decision  in  the  following  language : 

"This  much  is  clear,  at  least,  that  both  parties  to 
the  fire  insurance  policy  must  be  deemed  to  have  en- 
tered into  a  contract  with  reference  to  the  statutory 
form.  In  other  words,  the  statutory  form  is  the 
commodity  which  is  bought  and  sold  in  an  insurance 
transaction.  The  policy  in  this  case,  as  already 
stated,  was  void  ab  initio.  It  can  only  be  given  valid- 
ity as  against  the  insurance  company  by  the  applica- 
tions of  the  principles  of  waiver  and  estoppel.  It 
cannot  be  said  that  the  insurance  company  waived 
this  condition  of  the  policy  because  the  company  knew 
nothing  of  the  changed  ownership  of  the  premises. 
{Bryant  v.  Granite  Fire  Ins.  Co.,  174  Mich.  102.  107 
[140  N.  W.  482J  ;  Dahrooge  v.  Sovereign  Fire  Assur. 
Co.,  175  Mich.  248,  251  [141  N.  W.  572].)" 
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The  next  California  case  cited  by  appellants,  Dunne  v. 
Phoenix  Ins.  Co.  of  Hartford,  Conn.,  113  Cal.  App.  256 
(App.  Br.  p.  21),  involved  the  question  of  the  extent  of 
the  insurable  interest  of  the  assured  in  the  property,  and 
the  Court,  holding  that  the  assured  being  a  purchaser  of 
personal  property,  although  he  had  not  fully  paid  the 
purchase  price,  had  an  insurable  interest,  and  followed 
the  general  rule  that  where  the  assured  has  an  insurable 
interest  the  policy  will  not  be  zvid,  even  though  the  interest 
was  less  than  sole  and  unconditional. 

This  case  did  not  involve,  as  does  the  present  case,  and 
the  cases  heretofore  cited  by  appellees,  the  question  of  the 
basis  of  the  contract  of  what  property  was  covered  by  the 
policy,  and  the  distinction  is  as  shown  in  the  foregoing 
quoted  portions  from  the  Hargctt  and  similar  cases. 

Appellants'  next  case  is  Kalin  v.  Commercial  Union 
Fire  Ins.  Co.,  16  Cal.  App.  (2d)  42,  and  is  practically 
identical  with  the  case  of  Dunne  v.  Phoenix  Ins.  Co.  just 
referred  to,  and  again  in  this  case  the  Court  held  that  the 
interest  of  the  assured,  although  not  sole  and  uncondi- 
tional, was  sufficient  to  satisfy  the  sole  and  unconditional 
ownership  clause,  and  the  fact  that  another  had  an  in- 
terest in  the  property  was  not  sufficient  to  void  the  policy. 
The  questions  raised  in  this  case  neither  raised  nor  con- 
sidered. 

In  the  case  of  Bass  v.  Farmers'  Mutual  Protective  Fire 
Ins.  Co.,  21  Cal.  App.  (2d)  26  (App.  Br.  p.  21),  the 
assured  disclosed  all  of  the  material  facts  to  the  insurer's 
agent,  and  either  through  fraud  or  mistake  of  the  agent, 
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the  facts  were  not  correctly  recorded,  with  the  effect  that 
assured's  interest  was  less  than  sole  and  unconditional, 
although  the  assured  had  a  substantial  insurable  interest 
in  the  property.  No  question  of  the  property  covered  was 
in  any  manner  involved. 

The  case  of  Sam  Wong  v.  Stuyvesant  Ins.  Co.,  100  Cal. 
App.  109  (App.  Br.  p.  23),  was  a  case  involving  not  a 
provision  relating  to  the  coverage  of  the  policies  but  a 
provision  which  rendered  the  policy  void  if  the  interest 
of  the  assured  be  other  than  unconditional  and  sole  owner- 
ship. The  Court  specifically  found  that  the  assured  was 
the  unconditional  and  sole  owner,  and,  in  consequence,  the 
language  used  had  reference  to  this  decision. 

The  case  of  Ames  v.  Employers'  Cas.  Co.,  16  Cal.  App. 
(2d)  255  (App.  Br.  p.  24),  is  not  remotely  in  point,  as 
there  the  Court  found  there  was  an  actual  waiver  of  the 
warranty,  and  that  the  misrepresentation  was  made  not  by 
the  assured  but  by  the  company's  agent. 

Appellees  do  not  feel  called  upon  to  burden  this  brief 
further  by  an  analysis  or  criticisms  of  the  few  cases  cited 
by  appellants  from  outside  jurisdictions  (App.  Br.  p.  20), 
as  the  proposition  under  which  these  cases  are  cited  is  not 
in  any  manner  germane  to  the  issues  here. 
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Trial  Court  Did  Not  Err  in  Denying  Appellants' 
Motions  for  New  Trial  and  to  Amend  Findings, 
Conclusions,  and  Judgment. 

Although  appellants  assign  as  error  (in  fact,  this  is  the 
only  error  assigned)  that  the  trial  court  erred  in  denying 
the  appellants'  motions  for  new  trial  and  in  denying  appel- 
lants' motions  to  amend  Findings  of  Fact  and  Conclusions 
of  Law,  and  to  Direct  Entry  of  New  Judgment,  they 
nowhere  argue  or  present  any  authority  to  show  wherein 
such  error  lies.  Therefore,  appellees  will  content  them- 
selves on  this  point  with  a  statement  of  a  single  well- 
settled  rule — that  orders  denying  a  new  trial  are  not  re- 
viewable on  appeal  in  the  absence  of  a  showing  of  a  clear 
abuse  of  discretion,  which  has  not  been  shown  here. 
U.  S.  V.  Braiiscii,  114  F.  (2d)  232  (9th  Cir.). 

Appellees  respectfully  submit  that  the  trial  court  did 
not  err  in  any  of  its  rulings  or  in  entering  judgments  for 
appellees,  and  that,  therefore,  the  decision  and  judgment 
of  the  trial  court  should  be  sustained. 

Respectfully  submitted, 

E.  Eugene  Davis, 

W.   W.    HiNDMAN, 

Attorneys  for  Appellee,  General  Insurance  Company  of 
America. 

Angus  C.  McBain, 
Attorney  for  Appellee,  Dubuque  Fire  &  Marine  Insurance 
Company  of  Dubuque,  Iowa. 
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IN  THE 
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FOR  THE  NINTH  CIRCUIT 


No.  11775 
Laura  Gawecki  and  Collette  Mitre,  doing  business 
under  the  fictitious  name  of  Skylark  Cafe  &  Restau- 
rant, 

Appellants, 

vs. 

General  Insurance  Company  of  America,  a  corpora- 
tion, 

Appellee. 


No.  11776 
Laura  Gawecki  and  Collette  Mitre,  doing-  business 
under  the  fictitious  name  of  Skylark  Cafe  &  Restau- 
rant, 

Appellants, 
vs. 

Dubuque  Fire  and  Marine  Insurance  Company  of 
Dubuque,  Iowa,  a  corporation. 

Appellee. 


APPELLANTS'   REPLY   BRIEF. 


Before  considering  the  arguments  advanced  by  the 
Appellees,  the  Appellants  wish  to  correct  an  erroneous 
statement   of    fact   on   page    17   of   the   Appellees'   brief. 
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The  Appellees  there  stated  that  "To  briefly  recapitulate 
the  facts  relating  thereto,  we  find  first  that  the  chattel 
mortgages  were,  in  the  case  of  the  General  policy,  executed 
after,  and  not  before  the  policy  was  applied  for  and  be- 
come effective.  And  as  to  the  Dubuque  the  negotiations 
for  the  insurance  were  prior  to  the  execution  of  the  chattel 
mortgages." 

This  is  incorrect.  The  findings  of  fact  prepared  by  the 
Appellees  for  the  signature  of  the  trial  court,  make  it  un- 
mistakably clear  that  the  chattel  mortgages  in  question 
were  in  existence  before  either  policy  was  issued;  more- 
over, the  notice  of  intention  to  mortgage  was  published 
in  accordance  with  Section  3440  of  the  Civil  Code  of  Cali- 
fornia prior  to  the  issuance  of  either  fire  insurance  policy. 
As  regards  the  policy  issued  by  the  General  Insurance 
Company  of  America,  the  trial  court  made  the  following 
finding : 

"That  at  the  time  of  the  issuing  of  said  policy  the 
plaintiffs  were  not  the  sole  and  unconditional  owners 
of  the  personal  property  located  at  7519  Sunset 
Boulevard,  and  there  was  at  the  time  of  the  issuing 
of  said  policy  in  full  force  and  effect  a  chattel 
mortgage   on    said    property    issued   by   plaintififs    to 

Walter    J.    McCormick    and    Edward    A.    Mattin." 

[General  Tr.  p.  23.] 

A  similar  finding  was  made  regarding  the  policy  issued, 
or  more  appropriately,  assigned  by  the  Dubuque  Fire 
and  Marine  Insurance  Company  to  the  Appellants: 

"As  to  paragraph  XI  of  plaintifif's  complaint,  the 
Court  finds  that  at  the  time  of  the  issuing  of  de- 
fendants' policy  and  at  all  times  thereafter  and  at  the 
time  of  the  occurrence  of  the  fire  loss  and  damage 
described  in  the  complaint,  the  plaintififs  were  not  the 
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sole  and  unconditional  owners  of  the  personal  prop- 
erty located  at  7519  Sunset  Boulevard.  .  .  ." 
[Dubuque  Tr.  p.  22.] 

Hence,  Appellants'  argument  will  be  made  with  refer- 
ence to  the  foregoing  facts:  that  the  both  policies  were 
issued  after  the  property  in  question  was  mortgaged. 

The  argument  so  ably,  if  somewhat  impatiently,  pre- 
sented by  the  Appellees  is  as  significant  for  its  omissions 
as  it  is  for  its  substance.  In  their  opening  brief,  the 
Appellants  emphasized  that  in  order  to  assert  successfully 
the  breach  of  a  provision  of  a  fire  insurance  contract  by 
way  of  defense,  that  breach  must  have  been  material  to 
the  risk  assumed  by  the  insurer.  Moreover,  the  significant 
silence  of  the  Appellees  is  a  mute  affirmation  of  the  truth 
of  this  proposition. 

Necessarily,  the  Appellees'  brief  is  predicated  upon  the 
assumption  that  a  chattel  mortgage  on  the  insured  prop- 
erty materially  affects  the  risk  assumed  by  the  insurance 
company.  If  this  be  assumed,  it  is  important  to  bear  in 
mind  the  distinction  in  legal  effect  that  arises  when  the 
chattel  mortagage  is  placed  on  the  property  after  the  policy 
has  been  taken  out  as  opposed  to  the  situation  where  the 
property  was  subject  to  a  chattel  mortgage  at  the  time 
the  insurance  was  issued,  as  in  the  case  at  bar. 

The  Appellees  have  cited  five  decisions  of  the  California 
appellate  courts  to  support  their  contention  that  the 
existence  of  the  chattel  mortgage  on  the  insured  property 
gives  them  a  valid  defense:  Hargctt  v.  Gulf  Insurance 
Company,  12  Cal.  App.  (2d)  449;  Arnold  v.  American 
Insurance  Company,  148  Cal.  660;  Allen  v.  Home  In- 
surance Company,  133  Cal.  29;  Conner  v.  Union  Auto- 
mobile Insurance  Company,  122  Cal.  App.   105;  Steil  v. 
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Sun  Insurance  Office,  171  Cal.  795.  In  each  of  the 
decisions  the  insured  has  voknitarily  done  something  after 
the  policy  has  been  issued  in  violation  of  the  terms  of 
the  pohcy,  which  can  be  fairly  said  to  have  materially 
affected  the  risk.  Therefore,  the  insurance  company  was 
not  held  liable  for  the  resuhing  loss.  Such  a  conclusion 
is  sound  because  it  would  be  unjust  to  hold  that  an  in- 
surance company  had  waived  a  breach  of  some  provision 
of  the  policy  of  which  it  had  no  knowledge  and  where 
inquiry  could  not  have  revealed  such  a  breach.  How- 
ever, the  Appellants  reemphasize  that  such  is  not  the 
case  presently  before  this  court.  Here,  the  Appellants 
did  absolutely  nothing  after  the  policy  zms  issued.  This 
risk  remained  unchanged  from  the  inception  of  the  in- 
surance until  the  loss. 

The  Appellees  did  cite  one  case,  arising  in  the  United 
States  District  Court  Southern  District  of  California, 
Cinema  Schools  v.  Federal  Union  Fire  Insurance  Com- 
pany, 1  Fed.  Supp.  43,  in  which  it  was  held  that  it  made 
no  difference  whether  the  chattel  mortgage  on  the  insured 
property  was  executed  before  or  after  the  policy  was  is- 
sued. This  decision  is  quoted  in  its  entirety  on  pages  19 
and  20  of  Appellee's  opening  brief.  From  a  reading  of 
the  cases  on  this  point,  it  is  apparent  that  Judge  Jenny 
misapplied  the  law  of  California.  He  concluded,  as  the 
Appellees  would  have  this  court  do,  that  the  provision  of 
the  California  statutory  fire  insurance  policy  to  the  effect 
that  any  provision  of  the  policy  can  be  waived  only  by  a 
written  endorsement  attached  thereto  must  be  literally 
applied  at  all  times.  He  then  makes  this  amazing  state- 
ment: 

"Since  in  the  case  at  bar  the  most  that  an  inquiry 
could  have  done  would  have  been  to  give  the  insurance 
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company  or  its  agent  knowledge  of  the  existence  of 
the  chattel  mortgage,  the  foregoing  decisions  are 
authority  for  holding  that  the  failure  to  inquire  does 
not  constitute  a  waiver  of  the  violation  of  the  pro- 
visions of  the  policy." 

Even  the  California  cases  cited  by  the  Appellees  con- 
tradict such  a  statement,  which  is  clearly  erroneous.     For 
example,  the  following  quotation  is  from  the  syllabus  to 
Arnold  v.  American  Insurance  Company,  148  Cal.  660: 
"Notwithstanding   a   printed   stipulation   that   any 
waiver  must  be  made  in  writing  and  attached  to  the 
policy,  such  stipulation  could  not  prevent  the  conduct 
of  the  officers  of  the  company  from  constituting  a 
waiver  or  estoppel  of  the  company  based  upon  its  pre- 
sumed knowledge,  when  its  proper  officer  had  knowl- 
edge, when  such  conduct  led  the  insured  to  rely  on  his 
policy  as  a  valid  policy,  although  there  was  a  breach 
of  condition  of  which  the  company  knew,  in  which 
case,  it  will  not  be  heard  to  allege  such  breach  against 
a  claim  for  subsequent  loss." 

Again  from  the  syllabus  of  another  case  cited  by  Appel- 
lees, Allen  V.  Home  Insurance  Company,  133  Cal.  29: 

"Where  the  only  interest  of  the  plaintiff  in  the 
insured  premises  was  that  of  a  mortgagee,  which,  by 
the  terms  of  a  stipulation  in  the  policy,  would  vitiate 
it,  as  being  'other  than  the  entire  unconditional  and 
sole  ownership  of  the  proi:)erty,'  if  it  appears  that 
the  insurance  company  knew  the  extent  of  the  plain- 
tiff's interest,  and  issued  the  policy  to  the  plaintiff 
with  such  knowledge,  all  conditions  inconsistent 
therewith  were  waived  by  such  issuance." 


Hence,  it  is  submitted  that,  upon  careful  analysis,  the 
authorities  cited  by  the  appellees  do  not  support  their 
arguments. 

The  basic  issue  in  this  appeal  is  whether  the  existence 
of  a  chattel  mortgage,  which  had  been  executed  before 
the  issuance  of  the  insurance  policies,  will  avoid  liability, 
where  the  insurer  made  no  inquiry  regarding  the  insureds 
title.  Mrs.  Gawecki's  and  Miss  Mitre's  intention  was  that 
they  should  be  protected  against  loss  if  their  property 
should  be  destroyed  by  fire.  The  insurance  companies 
knew  this  was  their  intention  and,  presumably,  by  accepting 
the  premiums  paid  by  the  Appellants  and  issuing  policies 
of  insurance  to  the  applicants,  the  Appellees  manifested  an 
intention  to  insure  the  Appellants'  property  against  fire 
loss.  Certainly,  the  Appellants  had  no  reason  to  believe 
otherwise.  In  situations  such  as  this,  the  insurer,  mak- 
ing no  inquiry,  cannot  defend  on  the  ground  that  a 
provision  of  the  policy  had  been  breached  from  the  start. 
The  California  appellate  courts  have  uniformly  held  that 
if  the  applicant  had  an  insurable  interest  in  the  property, 
he  can  recover  from  the  company.  In  the  case  of  Golden 
Gate  Motor  Transport  Company  v.  Great  American  In- 
demnity Company,  6  Cal.  (2d)  439,  at  page  446,  the 
court  states  as  follows : 

".  .  .  There  is  no  conflict  in  the  evidence  to  the 
effect  that  the  plaintiff  had  an  insurable  interest; 
that  the  defendant  made  no  inquiry  as  to  how  the 
registration  of  the  Hudson  sedan  stood ;  that  it  asked 
for  no  written  application  covering  by  question  and 
answer  the  material  provisions  of  the  policy;  and  that 
it  made  no  examination  of  the  records  of  the  Motor 
Vehicle  Department.  Nevertheless  it  rendered  its  bill 
for    the   premium,   collected   it,    and   still   retains   it. 


There  is  not  a  particle  of  a  claim  that  the  plaintiff 
made  false  representations,  nor  is  there  any  claim 
that  the  defendant  did  in  any  manner  call  to  the 
plaintiff's  attention  the  registration  clause.  Such 
facts  have  been  held  sufficient  to  establish  a  waiver. 
(Raulet  V.  Northwestern  etc.  Ins.  Co.,  supra;  Sam 
Wong  V.  Stnyvesant  Ins.  Co.,  100  Cal.  App.  109;  5 
Cooky's  Brief's  on  Ins.,  4226.)" 

And  in  Sam   Wong  v.   Stnyvesant  Insurance   Company, 
100  Cal.  App.  109,  at  page  112  the  court  says: 

"Moreover  defendant  is  in  no  position  to  set  up  as 
a  defense  lack  of  ownership  or  that  the  insured  did 
not  own  the  ground  on  which  the  building  was  situate, 
as  it  waived  objection  to  the  form  of  the  policy  and 
is  estopped  from  denying  liability  thereunder  by  issu- 
ing the  policy  and  accepting  the  premiums  therefor 
without  any  written  application  having  been  made 
by  the  insured,  and  also  without  any  discussion  hav- 
ing been  had  relative  to  either  title  to  the  property  on 
which  the  same  was  situate.  Plaintiff  herein,  as 
owner,  had  an  insurable  interest  in  the  building,  he 
being  in  possession  and  operating  the  same  as  a  dryer. 
(14  Cal.  Jur.,  p.  465;  14  R.  C.  L.  915.)  Prior  to 
the  adoption  of  the  standard  form  of  policy  in  this 
state  it  was  held  that  where  the  assured  had  an  in- 
surable interest  in  property,  and  without  fraud,  in 
good  faith  applied  for  insurance  upon  the  same,  and 
made  no  actual  misrepresentation  or  concealment  of 
his  interest  therein,  and  the  insurance  company  made 
no  inquiry  concerning  his  interest,  and  issued  a  policy 
to  him,  and  accepted  and  retained  the  premium,  the 
company  must  have  been  presumed  to  have  knowledge 
of  the  condition  of  the  title,  and  to  have  assured  the 
property   with   such  knowledge.      {Raulet  v.  North- 
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western  etc.  Ins.  Co.,  157  Cal.  213-228;  14  R.  C.  L., 
pp.  926-932.)  After  the  adoption  of  the  standard 
form  of  poHcy,  the  law  of  waiver  and  estoppel  re- 
mained the  same  as  before  upon  this  subject. 
(Kavanaugh  v.  Franklin  Fire  Ins.  Co.,  185  Cal.  307, 
315;  14  R.  C.  L.,  p.  932.)" 

See  also: 

Ames  V.   Employers   Casualty  Co.,    16  Cal.   App. 
(2d)  255; 

Sharp  V.   Scottish   Union  etc.   Co.,   136  Cal.   542; 

American  Employers  Insurance  Co.  v.  Lindquist, 
43  Fed.  Supp.  614. 

Moreover,  it  is  to  be  observed  that  the  aforementioned 
cases  demonstrate  unequivocally  that  the  California  courts 
do  not  always  hold  that  the  clear  and  unambiguous  terms 
of  an  insurance  contract  will  always  be  literally  followed, 
as  the  Appellees  on  page  23  of  their  brief  suggest,  for 
in  these  cases,  the  insurance  policies,  conforming  to  the 
mandate  of  the  California  statute,  have  a  clause  which 
provides  that  the  interest  of  the  insured  in  the  property 
must  be  sole  and  unconditional.  However,  where  the 
insurer  has  made  no  inquiry  or  where  it  has  and  there 
has  been  no  fraud  or  misrepresentation  by  the  applicant, 
it  is  consistently  held  in  California  that  the  insurance 
company  waived  this  provision.  The  insistence  of  the 
California  courts  that  the  purpose  of  insurance  will  be 
fulfilled  where  the  applicant  has  made  no  misrepresenta- 
tions to  the  insurance  company  and  that  the  latter  will 
not  be  heard  to  deny  liability  on  the  ground  that  one  of 
the  many  provisions  of  the  policy  has  been  violated,  having 
made  no  inquiry,  was  recognized  by  Judge  Fee  in  the  case 
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of  American  Employers  Insurance  Company  v.  Lindquist, 
43  Fed.  Supp.  614,  decided  while  he  was  sitting  in  the 
Ninth  Circuit.    In  that  case  he  stated : 

"The  contention  is  that  since  Lindquist  received  the 
policy  and  kept  it  for  a  period  of  time  before  the  loss 
he  is  somehow  estopped  to  claim  that  he  made  no 
representations.  This  is  drawing-  a  long  bow.  But 
the  California  courts  have  clearly  answered  this 
proposition  also.  It  is  well  settled  in  this  state  that 
where  there  is  no  fraud  or  misrepresentation  and  no 
written  application  and  no  inquiry  into  the  particular 
subject,  the  failure  of  the  insured  to  discover  a  false 
statement  inserted  by  the  insurer  in  the  policy  is  not  a 
defense.  The  technical  nature  of  these  documents  is 
sufficient  excuse  for  failure  of  the  insured  to  read  a 
policy  or  to  understand  it  when  read." 

Indeed,  in  their  comments  on  Dunne  v.  Phoenix  In- 
surance Co.  of  Hartford  Conn.,  113  Cal.  App.  256,  on 
page  26  of  their  brief,  the  Appellees  concede  that  had 
the  Appellants  purchased  the  property  under  a  conditional 
sales  contract,  they  could  have  recovered.  But  because 
they  used  the  other  method,  that  of  a  purchase  and  the 
execution  of  a  chattel  mortgage,  the  Appellees'  would  ask 
this  court  to  hold  that  the  consequences  are  so  dire  that 
there  is  no  liability.  This  is  sophistry  in  an  unadulterated 
form. 

The  tortuous  path  of  the  Appellees'  reasoning  is  further 
manifested  on  pages  9,  10,  and  14  of  their  brief.  There 
it  is  urged  that  the  existence  of  the  chattel  mortgage  did 
not  void  the  policy,  but  merely  suspended  it,  and  there- 
fore, some  consequences,  which  utterly  escape  the  Appel- 
lants, must  necessarily  result.  First  of  all,  it  would  have 
been  just  as  easy  for  the  California  courts  to  have  held 


— lO- 

that  where  the  interest  of  the  insured  was  that  of  a  vendee 
under  a  conditional  sales  contract,  the  insurance  was 
merely  suspended,  but  not  void.  Instead,  they  held  that 
where  no  inquiry  was  made  by  the  insurance  company, 
the  insurance  was  neither  suspended  nor  void,  but  was 
in  full  force  and  effect.  The  chattel  mortgage  situation 
presents  the  same  issues,  and  should  be  decided  in  the 
same  way.  Secondly,  the  word  "suspension"  implies  that 
the  insurance  may  reattach  at  a  later  date.  This  is  im- 
possible in  the  case  at  bar  since  the  res  insured  was  com- 
pletely destroyed.  The  result  is  that  the  appellees  insist 
that  they  should  be  paid  substantial  premiums  for  never 
having  assumed  any  risk  whatsoever.  This  does  not  square 
with  elementary  concepts  of  justice. 

Finally,  it  should  be  noted  that  the  appellees  state  that 
in  some  way  the  existence  of  the  chattel  mortgage  changed 
the  specification  of  the  property  insured.  The  cases  cited 
by  the  apj^ellees  do  involve  such  a  proposition.  In  Steil 
V.  Sun  Insurance  Office,  supra,  the  insurer  covered  the 
goods  only  while  they  were  in  the  Chronicle  Building,  and 
in  National  Reserve  Insurance  Company  v.  Ord,  23  F. 
(2d)  7Z,  the  insurer  covered  the  premises  only  while  they 
were  used  as  a  packing  plant.  Unquestionably,  the  policies 
involved  in  both  of  these  cases  were  issued  as  a  result  of 
applications  in  which  the  property  was  represented  to  be 
as  it  was  described  in  the  insurance  policies  subsequently 
issued.  However,  in  the  case  at  bar,  no  representation  that 
the  property  was  not  subject  to  a  chattel  mortgage  was 
made  by  the  applicants,  and  it  is  most  illogical  and  un- 
warranted to  cite  these  cases  to  support  the  contention 
that  the  property  destroyed  by  the  fire  in  this  case  was 
dift'erent  from  that  described  in  the  applications  of  the 
appellants. 
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Conclusion. 

The  basic  facts  of  this  appeal  are  simple.  A  mother 
and  her  daughter,  neither  of  whom  was  experienced  in 
business,  purchased  a  restaurant.  They  made  a  sub- 
stantial down  payment  and  executed  a  chattel  mortgage  to 
secure  the  payment  of  the  balance.  They  wanted  their 
investment  covered  by  fire  insurance  and  contacted  an 
insurance  agent  they  had  known  and  trusted  for  many 
years.  They  advised  the  latter  of  all  of  the  facts,  in- 
cluding the  fact  of  the  chattel  mortgage.  She,  in  turn, 
placed  the  insurance  with  the  appellees,  neither  of  whom 
made  any  inquiry  concerning  the  insured  property.  These 
ladies  dealt  in  utmost  good  faith  with  the  appellees  and 
their  agents,  trusting  the  latter  to  provide  them  with  the 
protection  they  desired  and  for  which  they  paid  the 
premiums  demanded  by  the  Appellees.  Where  the  in- 
difiference  of  the  insurer  to  the  nature  of  the  risk  it  has 
assumed  is  as  manifest  as  it  was  in  this  case,  these  trust- 
ing individuals  had  every  right  to  believe  that  they  had 
received  the  protection  they  purchased.  Under  such  cir- 
cumstances, the  insurer  should  not  be  heard  to  say,  after 
a  fire,  that  it  has  been  paid  to  assume  no  risk  whatso- 
ever. It  is  difficult  to  see  how  fairminded  men  can  dis- 
agree on  the  basic  law  and  equities  of  this  case. 

Respectfully  submitted, 

George  Penney, 
Robert  M.  Newell, 

Attorneys  for   Appellants. 
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[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
errors  or  doubtful  matters  appearing  in  the  original  certified  record 
are  printed  literally  in  italic;  and.  likewise,  cancelled  matter  appear- 
ing in  the  original  certified  record  is  printed  and  cancelled  herein 
accordingly.  When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems  to 
occur.  ] 
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2  /.  R.  Mason  vs. 

MANDATE  OF  UNITED  STATES  CIRCUIT 
COURT  OF  APPEALS 

United  States  of  America — ss. 

The  President  of  the  United  States  of  America  to 
the  Honorable  the  Judges  of  the  District  Court 
of  the  United  States  for  the  Northern  District 
of  California^,  Northern  Division,  Greeting: 

Whereas,  lately  in  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Northern  Division,  before  you,  or  some  of 
you,  in  the  Matter  of  Paradise  Irrigation  District, 
Debtor,  No.  703,  an  interlocutory  decree  was  duly 
filed  on  the  3rd  day  of  February,  1941,  as  amended 
by  order  of  November  24,  1943,  which  said  decree 
is  of  record  and  fully  set  out  in  said  matter  in  the 
office  of  the  Clerk  of  the  said  District  Court,  to 
which  record  reference  is  hereby  made,  and  the 
same  is  hereby  expressly  made  a  part  hereof,  and 
as  by  the  inspection  of  the  Transcript  of  the  Rec- 
ord of  the  said  District  Court,  which  was  brought 
into  the  United  States  Circut  Court  of  Appeals 
for  the  Ninth  Circuit  by  virtue  of  an  apjDeal  prose- 
cuted by  J.  R.  Mason,  as  appellant,  against  Para- 
dise Irrigation  District,  as  appellee,  agreeably  to 
the  Act  of  Congress  in  such  cases  made  and  pro- 
vided, fully  and  at  large  appears: 

And  Whereas,  on  the  26th  day  of  March  in  the 
year  of  our  Lord  One  Thousand  Nine  Hmidred  and 
Forty-five  the  said  cause  came  on  to  be  heard  be- 
for  the  said  Circuit  Court  of  Appeals,  on  the  said 
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Transcril^t    of    the    Record    and    was    duly    sub- 
mitted: [1*] 

On  Consideration  Whereof,  it  is  now  here  or- 
dered, adjudged  and  decreed  by  this  Court,  that 
the  decree  of  the  said  District  Court  in  this  cause 
be,  and  hereby  is,  affirmed,  with  costs  in  favor  of 
the  appellee  and  against  the  appellant. 

It  is  further  ordered,  adjudged  and  decreed  by 
this  Court,  that  the  appellee  recover  against  the 
appellant  for  its  costs  herein  expended,  and  have 
execution  therefor. 

(May  11,  1945.) 

You,  Therefore,  Are  Hereby  Commanded,  That 
such  execution  and  further  proceedings  be  had  in 
the  said  cause  as  according  to  right  and  justice  and 
the  laws  of  the  United  States  ought  to  be  had,  the 
said  appeal  notwithstanding. 

Witness,  the  Honorable  Harland  Fiske  Stone, 
Chief  Justice  of  the  United  States,  the  12th  day 
of  June  in  the  year  of  our  Lord  One  Thousand 
Nine  Hundred  and  Forty-five. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

Amount  of  costs  allowed  and  taxed  in  favor  of 
appellee  and  against  appellant  as  per  annexed  Bill 
of  Items,  Taxed  in  Detail:  $20.00. 

PAUL  P.  O'BRIEN, 
Clerk. 
[Endorsed]:     Filed  June  13,  1945.    C.  W.   Cal- 
breath.  Clerk.  [2] 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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[Title  of  Court  and  Cause.] 

REPORT  OF  DISBURSING  AGENT 

To  tlie  Honorable  Martin  I.  Welsh,  Judge  of  the 
above  entitled  Court: 

The  undersigned,  Bank  of  America,  National 
Trust  and  Savings  Association,  a  national  banking 
association,  hereby  reports  to  you  in  connection 
with  its  trust  in  duties  as  disbursing  agent,  to  which 
it  was  appointed  by  the  Interlocutory  Decree  en- 
tered herein  upon  February  3,  1941,  as  amended 
November  24,  1943,  as  follows: 

I. 

,  That  said  disbursing  agent  has  received  the  sum 
of  Fifteen  Thousand  Two  Hundred  Thirty-one  and 
09/100  ($15,231.09)  Dollars,  with  which  to  pay  to 
J,  R.  Mason,  the  only  bond  holder  of  the  company 
who  did  not  consent  to  the  composition,  the  sum 
of  52.521  cents  on  each  dollar  on  the  unpaid  prin- 
cipal amoimt  thereof,  said  J.  R.  Mason,  owning 
bonds  of  the  face  value  of  $29,000.00. 

II. 
That  no  old  bonds  or  other  bonds  have  been  paid 
by  it. 

III. 
That  the  money  now  in  the  hands  of  the  disburs- 
ing agent  for  the  purpose  of  paying  the  composition 
figure  on  the  principal  of  said  outstanding  bonds 
is  the  sum  of  Fifteen  Thousand  Two  Hundred 
Thirty-one   and   09/100    ($15,231.09)    Dollars.    [3] 
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IV. 

That  herewith  there  is  transmitted  to  the  Regis- 
try of  the  above  named  United  States  Court  the 
last  mentioned  sum,  namely,  Fifteen  Thousand  Two 
Hundred  Thirty-one  and  09/100  ($15,231.09) 
Dollars. 

Respectfully  submitted, 

BANK  OF  A:MERICA, 
NATIONAL  TRUST  AND 
SAVINGS  ASSOCIATION, 

By  J.  J.  MADIGAN, 

Trust  Officer. 

[Endorsed]:     Filed    Nov.    15,    1946.     C.    W.    Cal- 
breath,  Clerk.  [4] 


REGISTRY  DOCKET  PAGE 

Title:  Paradise  Irrigation  District 

Docket:  7703 

Depositaiy 
11-15-46    Received  from  Disbursing  Agent  15,231.09 


[Title  of  Court  and  Cause.] 

OBJECTIONS  TO  PROPOSED  FINAL 
DECREE 

Comes  now,  J.  R.  Mason,  the  sole  creditor  of  the 
above  named  Political  Subdivision  of  California 
affected  by  the  proposed  decree,  and  states  that  he 
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has  through  courtesy  of  his  former  attorney  W. 
Cobum  Cook  just  received  a  copy  of  the  proposed 
Final  Decree  Discharge  and  Order  Settling  Report 
and  Account  of  Disbursing  Agent  herein  and  ob- 
jects to  the  proposed  Final  Decree  and  to  the  pro- 
posed draft  thereof  in  the  following  respects: 

1.  Said  creditor  objects  to  that  provision  which 
limits  the  time  allowed  within  which  to  accept  the 
funds  m  the  registry  of  ths  Court  to  12  months,  as 
being  without  warrant  of  law,  and  also  as  in  con- 
flict with  Title  28  of  the  Judicial  Code,  Sees.  851, 
852  which  govern  the  administration  of  such  funds 
in  the  Registry  of  this  Coui-t,  and  which  contain 
no  time  limitation  within  which  valid  claims  against 
such  funds  may  be  presented. 

2.  Objects  to  that  part  of  the  proposed  Final 
Decree  which  provides  that  the  holders  of  certain 
bonds  are  restrained  and  permanently  enjoined 
from  assertmg  any  claim  or  demand  whatsoever  .  .  . 
as  against  the  petitioning  district. 

3.  Objects  to  provisions  in  the  proposed  Final 
Decree  which  may  violate  the  explicit  limitations 
upon  the  jurisdiction  and  authority  delegated  to 
its  Courts  by  the  Congress,  when  enacting  11 
USCA  401-404,  P.L.  481,  Ch.  532,  Stat.  Sec.  13 
as  amended  June  30,  1946,  especially  those  limita- 
tions in  Sec.  403c,  sub(a) ;  403e,  sub(6) ;  403i;  and 
which  may  also  violate  the  vested  property  rights 
in  the,  bonds  held  by  J.  R.  Mason  that  are  secured 
by  the  Constitutions  of  the  [6]  U.  S.,  and  of  the 
State  of  California.    (Art.  1,  sec.  10,  CI.  1;  Fifth, 
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Eleventh,  Fourteenth  and  Sixteenth  Amendments 
of  the  U.  S.  Constitution;  and  Art.  6,  sec.  13;  Art. 
1,  sec.  16;  Art.  4,  sec.  25,  sub  16;  Art.  4,  sec.  31 
of  the  California  Constitution.) 

Dated  November  27,  1946. 

/s/  J.  R.  MASON, 

Objecting  Bondholder, 
in  Pro  se. 
1920  Lake  Street, 
San  Francisco  21,  Calif. 

[Endorsed]:     Filed  Nov.   29,   1946.   C.  W.   Cal- 
breath.  Clerk.  [7] 


[Title  of  Court  and  Cause.] 

POINTS  AND  AUTHORITIES  IN  SUPPORT 
OF  OBJECTIONS  TO  PROPOSED  FINAL 
DECREE 

The  only  purpose  of  a  Final  Decree  is  that  of 
determining  that  the  Bankrupt  has  made  available 
to  creditors  the  money  or  other  consideration  called 
for  l\y  the  Interlocutory  Decree. 

In  the  U.  S.  v.  Bekins,  304  U.  S.  27,  case,  the 
Court  pointed  out  that  the  Ashton,  298  U.  S.  513, 
decision  holding  the  original  Ch.  IX  invalid  was 
based  on  the  thought  that  the  Statute  might  be  so 
applied  as  to  be  repugnant  to  the  traditional  doc- 
trine of  immunity,  and  then  announced  that  the 
amended  Ch.  IX  is  "especially  solicitous  to  afford 
no  ground  for  this  objection." 
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The  original  statute  provided  that  the  Court, 
even  in  the  Interlocutory  Decree,  could  make  the 
Plan  of  Composition  binding  on  the  Debtor,  but 
the  present  statute  contains  no  such  a  provision. 

The  theory  of  it  seems  to  be  that  the  Plan  of 
Composition  shall  be  approved  by  the  Interlocutory 
Decree,  and  the  petitioner  is  "authorized  by  law 
to  take  all  action  necessary  to  be  taken  by  it  to 
carry  out  the  plan"  (Sec.  403(e),  sub  6,  and  cer- 
tain other  conditions  "Thereupon  the  court  shall 
enter  a  iinal  decree  determining  that  the  petitioner 
has  made  available  for  the  creditors  affected  by  the 
plan  the  consideration  provided  for  therein  and  is 
discharged  from  all  debts  and  liabilities  dealt  with 
in  the  plan,  .  .  ."  (11  USCA  403  (f).) 

In  fact,  the  only  thing  done  by  the  Final  Decree 
is  to  enable  the  Court  to  verify  that  the  bankrupt 
has  made  available  [8]  the  money  or  other  consid- 
eration called  for  in  the  Interlocutory  Decree,  and 
to  decree  that  the  plan  is  binding  on  the  creditors 
affected  by  the  plan  and  discharging  the  bankrupt 
except  as  provided  therein. 

Nothing  in  the  statute  places  any  limitation  on 
the  time  within  which  a  creditor  may  present  his 
claim  and  get  the  money  on  deposit  with  the  Court. 
(11  USCA  401-404.)  Nothing  in  the  Plan  of  Com- 
position nor  in  the  Interlocutory  Decree  provided 
for  or  authorized  the  insertion  of  the  time  limita- 
tion in  the  proposed  Final  Decree,  and  petitioner 
cannot  point  to  any  provision  in  any  applicable  law, 
authorizing  the  12  month  time  limitation,  (u*  any 
other  limitation  on  the  period  within   which   the 
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money  in  the  Registry  of  this  Court  may  be  claimed 
by  any  person  showing  a  legal  right  in  and  to  it. 

Petitioner  has  not  attempted  to  show  or  establish 
any  right,  title  or  interest  in  or  to  the  funds  in 
the  registry  of  this  Court,  either  now,  or  a  year 
from  now,  or  at  an}^  other  future  time  or  ovedt. 
That  funds  similarly  placed  in  the  registry  of  this 
Court  do  not  and  cannot  be  validly  claimed  as 
property  of  the  bankrupt  was  settled  by  the  Coui't 
above,  in  the  very  recent  (-ase  of  Bekins  v.  Compton 
Delevan  I.D.,  150  Fed.  (2d)  526,  and  Cerriorari 
was  denied  by  the  IT.  S.  Supreme  Court. 

The  12  month  time  limitation  in  the  proposed 
Final  Decree  is  not  permitted  by  the  provisions  of 
Title  28  Judicial  Code,  Sees.  851,  852  which  rule 
the  rights  of  all  parties  making  claims  in  or  -lo 
the  funds  deposited  witli  the  Couit,  as  Registrar, 
in  proceedings  like  this. 

In  Section  204  of  the  Chandler  Act  (11  USCA 
§  604)  Congress  did  give  its  Courts  jurisdiction  to 
"fix  a  time,  to  expire  not  sooner  than  five  (5)  years 
after  final  decree  ,  .  .  [9]  within  which  .  .  .  holders 
.  .  .  shall  present  or  surrender  their  securities,"  but 
the  omission  of  any  such  limitation  in  11  USCA 
401-404,  the  base  of  this  proceeding  (P.L.  481,  Ch. 
532,  Stat.  Section  13,  as  amended  June  30,  1946) 
is  proof  that  the  Congress  was  willing  that  State 
law  and  decisions  remain  supreme  as  regards  any 
statute  of  limitations. 

"To  effect  a  forfeiture,  which  the  law  does 
not  favor,  the  evidence  must  be  clear  and  con- 
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vincing   and   must   not   call   upon   a    court   of 
equity  to  do  an  inequitable  thing." 

Hendrix  v.  Altman  Lbr.   Co.,   145  F.    (2d) 
501,  CCA  5. 

The  rule  applicable  to  funds  in  the  registry  of 
this  Court,  in  proceedings  under  other  sections  of 
the  Bankruptcy  Act,  are  reviewed  in  the  following 
recent  cases: 

Louisville  &  RR  Co.  v.  Robbins,  135  Fed. 

(2d)  704,  CCA  5; 
In  re  Peyton  Realty  Co.,  148  Fed.  (2d)  771, 

CCA  3. 
"Federal    Courts    should   scrupulously    con- 
fine their  own  jurisdiction  to  the  precise  limits 
which  the  Statute  conferring  jurisdiction  has 
defined." 

In  re  Hartford  Ace.  Inc.  Co.,  39  F.  Supp.  475. 

"The  well  settled  principle  of  law  is  that 
jurisdiction  of  subject  matter  may  not  be  con- 
ferred upon  a  tribunal  by  consent.  Nor  can 
jurisdiction  be  construed  to  have  been  acquired 
by  a  court  because  of  the  consent  of  one  of 
the  parties  to  a  submission  of  litigation  to  the 
court,  when  in  fact  and  in  law,  the  court  is 
without  power  to  act.  Since  the  jurisdiction 
of  the  subject  matter  cannot  be  conferred  by 
consent,  it  can  less  so  be  acquired  by  infer- 
ence. ' ' 

Vaughan  v.  Vaughan,  35  NYS  (2d)  421. 
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In  Dobie,  on  Federal  procedure,  Sec.  16,  p.  25, 
it  is  stated: 

"Every  federal  court  is  a  court  of  limited 
jurisdiction.  All  presumptions  are  against  the 
jurisdiction  of  such  a  court,  so  that  the  facts 
disclosing  the  jurisdiction  must  affirmatively 
appear  upon  the  record." 

In  the  very  recent  case  of  Berry  v.  Root,   ]48 

F.   (2d)   945,  the  Fifth   Circuit  Court  of  Appeals 

ruled  that  in  cases  imder  11  USCA  401,  404,  which 

is  the  base  of  this  cause,  the  Bankruptcy  Court 

"is  not  a  court  of  equity  but  a  statutory  court 

created  by  the  Bankruptcy  Act  and  j.T0verned 

by  it." 

No  interest  accrues  on  the  funds  in  the  registry 
of  the  Court,  and  the  modification  requested  can 
therefore  be  subject  to  no  valid  objection  by  the 
debtor,  even  if  the  12  monihs  limitation  period  had 
been  authorized  by  any  law. 

There  are,  on  the  other  hand,  vested  property 
rights  under  the  laws  of  ''  alifornia  embodied  in 
the  bonds  held  by  J.  R.  Mason  which  are  not 
affected  or  covered  by  anything-  in  the  Interlocutory 
Decree  of  this  Court,  one  of  whch  was  construed 
in  the  case  of  Nevada  Banli  v.  Board  o'i  Super- 
visors of  Kern  County,  5  C.A.  638,  91  Pac.  122, 
and  should  these  bonds  have  to  be  presented  Ijeforc 
the  State  Courts  have  passed  upon  these  rights, 
and  actually  be  physically  cancelled  by  the  debtor, 
the  effect  of  such  cancellation  on  the  obligation  of 
tax  defaulting  and  tax  evading  private  land  title 
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holders  within  the  District  has  been  recently  con- 
strued by  the  California  Courts  in  Siwel  &  Co.  v. 
County  of  Los  Angeles,  27  Cal.  (2d)  724;  Raisch  v. 
Myers,  27  A.C.  27,  p.  793;  Ward  v.  Chandler  Sher- 
man Corp.,  76  ACA  453. 

J.  R.  Mason  would  for  these  and  other  substantial 
reasons  be  injured  if  the  time  limitation  in  the 
proposed  decree  should  not  be  stricken  from  it. 

The  filial  decree  in  the  Matter  of  Glenn  Colusa 
Irrig.  Dist.,  in  Bankruptcy,  No.  29763L,  Southern 
Division  of  this  Honorable  Court,  contained  no 
time  limitation  whatever  within  which  claims  must 
be  presented,  and  numerous  other  filial  decrees 
executed  under  the  provisions  of  11  USCA  401-404 
contain  no  time  limitation. 


It  is  respectfully  submitted  that  the  injunctive 
restraints  in  the  proposed  final  decree  are  incon- 
sistent with  Title  11,  Sec.  383  in  that  it  does  not 
explain  the  act  or  [11]  acts  covered  by  the  decree. 
As  a  matter  of  fact,  petitioner  is  without  any  pecu- 
niary rights,  being  only  a  Public  Trustee  whose 
rights,  powers  and  duties  are  fixed  and  governed 
by  State  law,  exclusively. 

Fallbrook  v.  Bradley,  164  U.  S.  112; 

Herring  v.  Modesto,  95  Fed.  705; 

Meyerfeld  v.  S.S.J.,  3  Cal.   (2d)  409; 

Shouse  V.  Quinley,  3  Cal.   (2d)  357; 

Provident  v.  Zmnwalt,  12  Cal.  (2d)  365; 

Fallbrook  v.  Cowan,  131  Fed.  (2d)  513  (Cert. 
denied)  ; 
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Happy  Valley  v.  Thornton,  1  Cal.  (2cl)  325; 
In  re  Horse  Heaven  I.D.,  11  Wash.  (2d)  218; 
U.  S.  V.  Greer  Dr.  Dist.,  121  F.  (2d)  675. 

A  further  ground  for  objecting  to  the  restraints  in 
the  proposed  decree  is  because,  as  they  would  apply 
in  the  instant  case,  they  are  not  authorized  in  a 
final  decree,  and  would  violate  the  prohibitions  in 
11  USCA  §  1,  sub  (14)  (15) ;  11  USCA  §  1,  §§  107, 
sub.  b.  205;  §§  104,  sub.  a(4);  28  USCA  §  378;  28 
USCA  §41(1),  sub.  (3);  40  USCA  §258a;  K.S. 
^5  720 ;  11  Am.  Jur.  Conflict  of  Laws  §  30. 

See 

Arkansas  Corp.  v.  Tlionipson,  312  U.  S.  673, 
313  U.  S.  132; 

Faitoute  v.  Asbury  Park,  316  U.  S.  502,  508; 

Huddleson  v.  Dwyer,  322  U.  S.  232. 

"An  injunction  restraining  the  collection  of 
taxes  in  a  State  court — a  stay  not  being  author- 
ized by  any  law  relating  to  bankruptcy,  is  pro- 
hibited by  265  Judicial  Code,  §  28  USCA  §  379." 

Brick  V.  McColgan,  39  F.  Supp.  358. 

Petitioner,  being  a  statutory  trust  with  fixed  and 
continuing  responsibility  and  duty  to  levy  and 
collect  direct  ad-valorem  land  taxes,  as  construed 
in  the  cases  above  cited,  and  without  personal  pecu- 
niary interest  would  not  be  subject  to  injury  of  any 
kind  even  if  some  holder  of  securities  should  in- 
stitute an  action  in  the  State  Court,  because  no 
property  of  the  debtor  is  subject  to  execution,  it 
being  property  owned  by  the  State. 

El  Camino  v.  El  Camino,  12  Cal.  (2d)  378. 
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At  bottom,  the  only  interest  that  might  be  affected 
by  any  State  court  proceeding,  are  the  holders  of 
title  to  land  made  subject  to  tax  upon  the  borrow- 
ing of  the  money  received  by  the  District  for  the 
bonds,  and  whose  responsibilities  u.nder  this  State 
law  have  been  fixed  by  Fallbrook  v.  Bradley,  164 
U.  S.  112,  and  innumerable  subsequent  federal  and 
state  court  judgments,  which  are  res  judicata  of 
issues  involved  in  a  land  title. 

Browning  v.  Burton,  155  F.   (2d)  561.    Cer- 
tiorari denied  Xov.  12,  1946,  15  U.  S.  L.W. 
3186.   Petition  No.  542,  Oct.  Term  1946. 
See  also 

In  re  Walter,  67  F.  Supp.  925  (N.Y.  B.C.) 

The  only  time  any  injmiction  is  allowed  under 
11  use  A  403,  is  before  fuial  decree,  as  clearly  pro- 
vided in  Sec.  403(c)  which  reads  that  upon  the 
entry  of  the  order  fixing  the  time  for  original  hear- 
ing the  judge  may,  upon  notice,  enjoin  suits  against 
the  petitioner  pending  determination  of  the  peti- 
tion, which  means  until  the  main  hearing  and  de- 
termination thereon. 

"The  scrupulous  regard  for  the  rightful  in- 
dependence of  State  governments  which  should 
at  all  times  actuate  the  Federal  Courts,  and  a 
proper  reluctance  to  interfere  by  injunction 
with  their  fiscal  operations,  require  that  such 
reUef  should  be  denied  in  every  case  where 
the  asserted  Federal  right  may  be  preserved 
without  it  .  .  . 
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If  the  remedy  at  law  is  plain,  adequate  and 
complete,  the  aggrieved  party  is  left  to  that 
remedy  in  the  State  courts  from  which  the 
cause  may  be  brought  to  this  Court  for  review 
if  any  federal  questions  be  involved." 

Great  Lakes  Dredge  &  Dock  Co.  v.  Huffman, 
391  U.  S.  293. 

Holders  of  land  may  not  get  an  injunction  in  a 
federal  court  to  restrain  the  levy  or  enforcement  of 
taxes  on  agricultural  land,  required  by  the  Consti- 
tution and  laws  of  a  State. 

Tuttle  V.  Bell,  377  111.  510,  37  N.E.  (2d)  180. 
Certiorari  denied,  315  U.  S.  815. 

The  law  governing  such  an  injunction  by  those 
who  fail,  [13]  neglect  or  refuse  to  pay  taxes  man- 
datory under  the  same  State  law  which  governs 
the  powers  and  duties  of  petitioner  in  the  instant 
case,  was  construed  in  Wores  v.  Imperial  I.D.,  227 
Pac.  181,  by  the  Supreme  Court  of  California,  and 
has  not  been  modified  by  any  subsequent  case.  See 
also,  Tulare  I.D.  v.  Shepherd,  185  U.  S.  1. 

When  the  highest  court  of  a  State  has  ruled  on 
the  rights  in  property  under  control  of  a  trustee 
(Petitioner  here  is  a  trustee,  a  statutory  public 
trust)  the  Bankruptcy  Court  is  bound  by  the  de- 
cree of  the  State  Court.  Ohio  Oil  Co.  v.  Thompson, 
120  F.  (2d)  831. 

All  property  of  an  Irrigation  District,  including 
property  in  land  revested  for  non-payment  of  taxes, 
is  held  in  trust  for  the  uses  and  purposes  of  the 
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Act,  which  includes  the  fiilfiUment  of  all  lawful 
obligations,  and  such  land  is  immune  from  pre- 
scription. 

Civil  Code  of  California,  §  1007. 

Proceedings  for  comi)osition  of  obligations  de- 
mand the  utmost  in  good  faith  by  the  bankrupt. 

Boas  V.  Bank  of  America,  51  C.A.  (2d)  592. 

No  claim  appears,  nor  could  be  validly  made,  that 
the  removal  of  the  injunctive  provisions  in  the  pro- 
posed final  decree  would  or  could  adversely  affect 
any  right  belonging  to  or  claimed  by  the  pciicioner 
here,  or  by  any  other  party  holding  a  valid  claim. 

That  the  injunction  proposed  would  have  one 
effect,  and  one  only  if  not  stricken,  which  is  that 
it  would  constitute  an  order  arresting  the  execu- 
tion of  valid,  and  irrepealable  land  tax  statutes,  in 
full  force  and  effect  (now  codified  in  the  Water 
Code,  Stat.  1943,  Ch.  368,  Div.  10,  11,  Sections 
20,000  to  27,758,  especially  sections  25,200  to 
26,553),  and  would  thus  result  in  exonerating  i^eti- 
tioner  from  performing  [14]  its  constitutional  and 
statutory  taxing  duties. 

The  testimony  of  J.  Bowers  Campbell,  counsel 
for  the  R.F.C.  published  in  the  Hearings  dated 
May  24,  1946,  on  H.R.  4307,  "A  Bill  to  amend  Sec- 
tions 81,  82,  83,  84  of  Chapter  IX  of  the  Act  en- 
titled 'An  Act  to  establish  a  uniform  system  of 
bankruptcy  throughout  the  United  States,'  ap- 
proved July  1,  1898,  as  amended,"  subsequent!}' 
amended,  reintroduced  and  reported  as  H.R.  6682, 
is  as  follows  (p.  17) : 
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Mr.  Campbell  ...  I  have  been  a  member 
of  the  committee  for  a  number  of  years,  and 
was  a  member  at  the  time  that  this  bill  was 
prepared. 

I  agree  with  the  statements  of  Mr.  Park- 
hurst  regarding  the  notice  to  landowners  for 
the  reason  that  these  proceedings  are  instituted 
for  the  benefit  of  the  landowners.  They  are 
the  only  parties  who  are  taxed  and  are  the 
only  ones  who  receive  benefits  from  the  pro- 
ceedings.    (Emphasis  ours.) 

(Committee  on  the  Judiciary,  House  of  Rep., 
79  Congress  2d  Session.) 

The  Court  may  take  judicial  notice  of  the  effect 
of  abrogating  the  land  taxes  within  the  districts 
the  bonds  of  which  have  been  suriendered  by  their 
holders  at  a  sacrifice  figure,  or  to  the  Federal 
Courts  in  the  belief  that  they  had  no  alternative, 
or  for  other  reasons  deemed  sufficient  by  them.  The 
ceiling  thus  created  on  the  annual  tax  rate,  by  the 
reduced  fixed  obligations  after  the  original  bonds 
had  been  gotten  in,  at  a  fraction  of  their  face 
value,  has  opened  a  veritable  "Paradise"  for  specu- 
lation in  the  title  deeds  to  land,  thus  freed  from 
its  ad-valorem  taxes. 

The  unearned  increment  thus  allowed  the  private 
holders  of  title  deed  to  land  so  greatly  freed  from 
its  former  taxation,  equals,  if  it  has  not  exceeded 
the  losses  taken  ])y  the  former  holders  of  bonds  of 
the  district,  in  every  district,  including  Paradise 
irrigation  District. 
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The  inconsistency  for  Congi'ess  to  create  rent- 
ceilings,  as  a  brake  on  inflation,  and  at  the  same 
time  to  destroy  [15]  state  rent  ceilings  to  enrich 
the  same  economic  interests  now  curbed  by  the 
Office  of  Price  Administration  (i.e.,  the  private  ap- 
propriators  of  rent),  is  evident. 

That  no  private  holder  of  land  is  legally  entitled 
to  such  a  windfall,  when  his  claims  clash  with  those 
of  a  bondholder,  even  if  the  holder  of  only  one 
bond,  has  been  settled  by  the  Courts,  both  federal 
and  state.   The  following  cases  are  but  a  ieW. '    ' 

Fallbrook  v.  Bradley,  164  U.  S.  112; 

Herring  v.  Modesto,  95  F.  705; 

Fallbrook  v.  Cowan,  131  F.  (2d)  513  (Cer- 
tiorari denied)  ; 

Selby  V.  Oakdale,  140  C.A.  171  (Hearing  de- 
nied by  Cal.   Sup.   Ct.) ; 

Shouse  V.  Quinley,  3  Cal.   (2d)  357; 

Provident  v.  Zumwalt,  12  Cal.  (2d)  365; 

Anderson  Cottonwood  I.D.  v.  Klukkert,  13 
Cal.   (2d)   191; 

Meyerfeld  v.  South  San  Joaquin  Irr.  Dist., 
3  Cal.  (2d)  409; 

Anderson  Cottonwood  I.D.  v.  Zinzer,  51  Cal. 
App.  (2d)  582  (Hearing  denied  by  Calif. 
Supreme  Court,  June  25,  1942). 

"A  municipality  holds  title  to  property  ac- 
quired for  unpaid  taxes  in  trust  for  the  benefit 
of  bondholders  and  other  creditors  of  the  Dis- 
trict." 
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State   V.    Stacey,   116   Pac.    (2d)    356    (Wn. 
Sup.  Ct). 

"Evading  creditors  is  not  a  contemplated 
activity  of  a  public  district,  whose  bonds  are 
recognized  investments  for  financial  institu- 
tions. Among  other  purposes  of  the  act,  there- 
fore, is  the  repayment  of  the  bondholders  of 
the  district,  and  it  follows  that  this  is  one  of 
the  purposes  of  which  the  trust  money  is 
held.  .  .  . 

The  land  is  the  ultimate  and  only  source  of 
payment  of  the  bond.    It  can  never  be  perma- 
nently   released    from    the    obligation    of    the 
bonds  until  they  are  paid.    (Emphasis  ours.) 
Provident  v.  Zumwalt,  12  Cal.   (2d)  365. 
The   injunctive   language   in   the   proposed   final 
decree,  if  allowed,  is  intended  to  have  the  force 
and  effect  of  unlawfully  enriching  land-title  holdei-s, 
and  has  no  warrant  under  any  law.   Such  an  injunc- 
tion is  prohibited  by  U.S.C.  28,  §41(1),  sub.   (3), 
and  other  federal  statutes  cited  above. 

Arkansas  Corp.  v.  Thompson,  312  U.  S.  673, 
313  U.  S.  132. 

3. 

The  undersigned  creditor,  whose  claim  is  on  file 
in  this  court,  holds  valid,  bindmg  and  unpaid 
original  6^   „oid  bonds  of  the  petitioner,  and  duly 
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registered  coupons  the  [16]  x^ayment  of  which  has 
been  unlawfully  refused  for  many  years. 

(Selby  V.  Oakdale,  supra.) 

Most  of  the  bonds  are  not  due  or  payable,  and 
none  are  subject  to  call  or  redemption  before  their 
fixed  maturities,  even  at  100  and  accrued  interest 
at  6%  to  date  of  maturity  of  the  bond. 

These  bonds  are  not  contracts  between  private 
interests  but  are  in  fact,  state  land-tax  and  ic.it 
anticipation  trust  obligations  l)acked  by  the  irre- 
vocable tax  statutes  pursuant  to  which  the  money 
was  borrowed  by  petitioner,  the  force  and  effect  of 
which  have  been  clearly  and  unequivocally  settled 
in  the  cases  cited  above. 

"Especial  care  should  be  had  to  such  deci- 
sions when  the  dispute  arises  out  of  the  general 
laws  of  a  State,  regulating  its  exercise  of  the 
taxing  power,  or  relating  to  the  State's  disposi- 
tion of  its  public  lands." 

Wilson  V.  Standifer,  184  U.  S.  399,  412. 

"When  the  highest  court  of  a  State,  in  an 
appropriate  action,  has  decided  that  taxes  were 
properly  assessed,  and  are  legal  and  valid  under 
the  Constitution  and  laws  of  the  State,  a  fed- 
eral court  will  not  entertain  a  suit  to  enjoin 
their  collection." 

Douglas  Coimty  v.  Stone,  191  U.  S.  337. 
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"The  levying  of  State  taxes  upon  the  title 

of  private  landholders  .  ,  .  impairs  the  exercise 

of  no  federal  function. ' '    (Emphasis  ours.) 

Petition  of   S.R.A.   v.   Minnesota,   18  N.W. 

(2d)  442.   Affirmed  by  U.  S.  Supreme  Ct., 

ill  S.R.A.  V.  Minn.,  14  L.W.  4269. 

For  the  reasons  and  on  the  authority  of  the  cases 
cited,  J.  E.  Mason  objects  to  any  and  all  other  pro- 
visions in  the  proposed  final  decree  which  do  or  may 
be  in  violation  of  his  vested  rights,  as  a  bondholder, 
which  rights  are  secured  by  Art.  1,  Section  16;  Art. 
6,  Sec.  13 ;  Art.  4,  Sec.  25,  Sub.  16 ;  Art.  4,  Sec.  31 
of  the  California  Constitution,  and  Art.  1,  Sec.  10, 
cl.  1,  and  the  Fifth,  Eleventh,  Fourteenth  [17]  and 
Sixteenth  Amendments  to  the  Constitution  of  the 
United  States  of  America. 

Dated  November  27,  1946. 

/s/  J.  R.  JMASON, 

A  creditor,  in  Pro  Se. 
1920  Lake  Street, 
San  Francisco  21,  Cal. 

[Endorsed]:  Filed  Nov.  29,  1946.  C.  W.  Cal- 
breath,  Clerk.  [18] 
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[Letterhead  Peters  &  Peters] 

December  2,  1946 
Mr.  C.  W.  Calbreath 
Clerk  of  the  Federal  Court 
Sacramento,  California 

Re:     No.  7703,  Paradise 
Irrigation  District. 

Dear  Sir: 

In  the  above  matter,  we  have  received  objections 
to  the  proposed  Final  Decree  in  the  above  matter. 
This  undoubtedly  is  served  in  pursuance  of  the  Dis- 
trict's notice  to  either  approve  or  disappi'ove  the 
decree  as  to  form. 

The  proposed  objections  to  the  decree  do  more 
than  approve  or  disapprove ;  the  Court,  in  its  inter- 
locutory decree  ordered  the  issuance  of  a  final  de- 
cree and  everything  is  in  readiness  for  such  decree. 

In  the  matter,  I  do  not  see  the  need  for  a  hear- 
ing, but  would  appreciate  advice  as  to  what  the 
Court  deems  proper. 

Yours  very  truly, 

PETERS  &  PETERS, 
JEROME  D.  PETERS. 
JDP:drb^ 
cc:  H.  S.  Clewett 
Attorney  at  Law 
Paradise,  California 

LiUiam  Compton,  Secretary 
Paradise,  California.  [19] 
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[Title  of  Court  and  Cause.] 

BRIEF  OF  PARADISE  IRRIGATION 
DISTRICT 

The  brief  of  J.  R.  Mason,  i-espondent,  has  been 
received. 

The  writer  is  not  replying  to  the  brief  directly, 
inasmuch  as  it  is  completely  and  wholly  beside  the 
point  in  question  and  the  legal  matter  involved, 
namely,  the  form  of  the  decree. 

This  case  was  first  tried  in  the  District  Court, 
then  appealed  by  Mr.  Mason  to  the  Circuit  Court 
of  Appeals,  which  Court  sent  it  back  to  the  Distri(;t 
Court  for  a  further  hearing  on  one  matter,  namely, 
the  ability  of  the  district  to  pay  imder  the  circum- 
stances. The  matter  was  again  tried  by  the  Dis- 
trict Court,  the  decision  being  in  favor  of  the  dis- 
trict. Mr.  Mason  then  appealed  to  the  Circut  Court. 
There  the  decision  of  the  District  C  ourt  was  upheld, 
and  Mr.  Mason  petitioned  the  United  States  Su- 
preme Court  for  a  Writ  of  Certiorari.  A  Writ  of 
Certiorari  was  granted  by  the  Supreme  Court  and 
the  matter  was  heard  and  the  Supreme  Court  up- 
held the  decisions  of  the  Appellate  and  District 
Courts,  which  was  in  favor  of  the  district.  Thei-e- 
upon,  Mr.  Mason  petitioned  the  United  States  Su- 
preme court  for  a  rehearing,  which  was  denied. 
This  ended  the  matter. 

For  the  origmal  decision  of  the  United  States 
Supreme  Court,  see:  [20] 

Mason  v.   Paradise  Irrigation  District,   32t) 
U.  S.  566,  66  S.  Ct.  290. 


24  J.  B.  Mason  vs. 

For  the  denial  of  the  petition  by  the  United 
States  Supreme  Court  for  a  rehearing,  see 

Mason  v.   Paradise   Irrigation  District,   327 
U.  S.  813,  66  S.  Ct.  519. 

The  matter  being  ended,  the  district  presented 
to  this  court  its  proposed  form  of  final  decree,  which 
is  in  conformation  with  the  decisions  of  the  United 
States  Supreme  Court,  Circuit  Court  of  Appeals 
and  the  District  Court.  Under  the  rules  governing 
procedure  of  the  Supreme  Court,  notice  of  the 
presentation  of  the  proposed  final  decree  was  given 
Mr.  Mason  and  under  the  rules,  he  had  certain 
time  to  propose  objections  "to  the  form  of  the  pro- 
posed decree."  Instead  of  proposing  objections  to 
the  form  of  the  decree,  Mr.  Mason  proposed  ob- 
jections seeking  to  trv  the  case  all  over  again  and 
start  out  where  we  started  out  in  1937,  almost  ten 
years  ago. 

The  decision  of  the  Supreme  Court  is  final  and 
conclusive.  We  respectfully  submit  that  the  objec- 
tions of  Mr.  Mason  be  overruled,  and  the  decree 
signed  and  filed. 

Dated  May  24,  1947.  1 

Respectfully  submitted, 
H.  S.  CLEWETT, 
PETERS  &  PETERS, 

By  JEROME  D.  PETERS, 

Attorneys  for  Paradise 
Irrigation  District. 

[Endorsed]:     Filed  May   27,   1947.    [21] 
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[Title  of  Court  and  Cause,] 

REPLY  BRIEF  OF  J.  R.  MASON 

The  Brief  of  Paradise  Irrigation  District,  Peti- 
tioner, has  been  received. 

The  points  objected  to  in  the  "Objections  to  pro- 
posed Final  Decree"  filed  with  this  Court  Nov.  27, 
1946,  were  not  before  the  U.  S.  Supreme  Court  in 
the  case  of  Mason  v.  Paradise  I.D.,  326  U.  S.  566. 

Petitioner  has  cited  no  decision  by  the  U.  S,  Su- 
preme Court,  under  a  Chap.  IX  proceeding  which 
supports  his  argument,  or  which  reverses  the  prin- 
ciples of  constitutional  law  steadfastly  adhered  to 
by  the  Supreme  Courts  of  the  U.  S.,  and  of  Cali- 
fornia in  the  cases  cited  by  respondent.  The  bald 
contention  that  the  proposed  final  decree  '*is  in 
conformation  with  the  decisions  of  the  U.  S.  Su- 
preme Court,"  without  any  supporting  citations, 
is  mere  wishful  hoping. 

It  is  respectfully  submitted  that  the  proposed 
Final  Decree  be  not  signed  or  filed. 

Dated  May  28,  1947. 

Respectfully  submitted, 

J.  R.  MASON, 

Respondent  in  Pro  se. 
1920  Lake  Street 
San  Francisco  21,  Calif, 

[Endorsed]:  Filed  May  29,  1947.  C.  W.  Cal- 
breath,  Clerk.  [22] 
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[Title  of  Court  and  Cause,] 

FINAL  DECREE 

This  Cause  came  on  before  me  this  day  to  be 
heard  upon  the  applicatit)n  of  petitioning  district 
for  an  order  finally  discharging  it  from  all  liability 
for  and  decreeing  the  cancellation  and  annulment 
of  its  outstanding  old  obligations  affected  by  and 
refinanced  pursuant  to  its  plan  of  composition 
heretofore  approved  by  this  Court,  and  upon  the 
written  report  filed  with  the  Clerk  of  this  Court  by 
Bank  of  America  National  Trust  and  Savings  Asso- 
ciation, the  Disbursing  Agent  heretofore  appointed 
in  this  cause,  and  the  Court  having  seen  and  ex- 
amined the  application  and  report  and  the  evidence 
offered  in  support  thereof,  and  being  fully  advised 
in  the  premises,  finds: 

(1)  That  the  petition  for  composition  of  indebt- 
edness filed  in  this  cause  by  the  petitioning  district 
and  the  acceptance  and  approval  thereof  by  holders 
of  more  than  fifty-one  per  centum  (51%)  of  its 
outstanding  indebtedness  were,  in  all  things,  in 
compliance  with  law  and  have  been  duly  approved 
by  this  Court;  and 

(2)  That  the  offer  or  plan  of  composition  as  set 
forth  in  the  petition  filed  in  this  cause  was  duly 
accepted  in  writing  and  approved  by  the  holders  of 
more  than  sixty-six  and  two-thirds  per  centum 
(66%%)  of  its  outstanding  indebtedness  affected 
thereby;  was  proposed  and  accepted  in  good  faith; 
is  fair,  equitable  and  just;  [23]  was  to  the  best 
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iiitxn-ests  of  and  does  not  discriminate  unfairly  in 
favor  of  any  creditor  or  class  of  creditors,  and  has 
been  duly  approved  by  this  Court ;  and 

(3)  That  in  order  to  raise  the  funds  with  which 
to  fully  consummate  its  plan  of  composition,  the 
petitioning  district,  with  the  approval  of  this  Court, 
has  issued  and  sold  its  new  serial  bonds  to  the  Re- 
construction Finance  Corporation,  an  agency  of 
the  United  States  Government,  in  the  principal  sum 
of  $252,500,  all  dated  October  1,  1934,  bearing  in- 
terest from  date  until  paid  at  the  rate  of  four  per 
centum  (4%)  per  annum,  payable  semiaimually, 
and  evidenced  by  interest  coupons  thereto  attached, 
tlie  numbers,  principal  amount  and  maturity  dates 
thereof  being  as  follows: 

Due  Dates  Numbers  Total  Principal 

$1000  $500 


Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 


1938  1  to   4       5 $  4500.00 

1939  6  to   8      10 4500.00 

1940  11  to  15        5000.00 

1941  16  to  20        5000.00 

1942  21  to  25      26 5500.00 

1943  27  to  31      32 5500.00 

1944  33  to  37      38 5500.00 

1945  39  to  44        6000.00 

1946  45  to  50       6000.00 

1947  51  to  56      57 6000.00 

1948  58  to  63      64 6500.00 

1949  65  to  71        7000.00 

1950  72  to  78        7500.00 

1951  80  to  86      87 7500.00 

1952  88  to  95        8000.00 

1953  96  to  103        8000.00 

1954  104  to  111     112 8500.00 

1955  113  to  121        9000.00 
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Due  Dates  Numbers  Total  Principal 

$1000  $500 

Jan.  1,  1956  122  to  130                  $  9000.00 

Jan.  1,  1957  131  to  139  140 9500.00 

Jan.  1,  195S  141  to  150                  10,000.00 

Jan.  1,  1959  151  to  160                  10,000.00 

Jan.  1,  1960  161  to  170  171 10,500.00 

Jan.  1,  1961  172  to  182                  11,000.00 

Jan.  1,  1962  183  to  193  194 11,500.00 

Jan.  1,  1963  195  to  206        12,000.00 

Jan.  1,  1964  207  to  218  219 12,500.00 

Jan.  1,  1965  220  to  232        13,000.00 

Jan.  1,  1966  233  to  245  246 13,500.00 

Jan.  1,  1967  247  to  260                  14,000.00 

$252,500.00 

and  that  so  far  as  these  proceedings  are  concerned, 
the  new  bonds  are  valid  and  enforcea])lc  obligations 
of  the  petitioning  district;  and 

(4)  That  prior  to  the  issuance  and  sale  of  the 
new  bonds  mentioned  last  above,  the  Reconstruc- 
tion Finance  Corporation,  with  the  apj)roval  of 
this  Court  and  in  accordance  with  the  plan  of  com- 
position, has  purchased  certain  of  the  ou'ytanding 
old  obligations  of  the  petitioning  district,  to  wit: 
Bonds  of  the  district  in  the  principal  sum  of  Four 
Hundred  Forty-seven  Thousand  ($447,000.00)  Dol- 
lars which  were  later  cancelled  and  delivered  to  the 
petitioning  district  in  exchange  for  its  new  bonds 
equal  to  the  amount  paid  for  the  old  bonds  or  obli- 
gations so  purchased,  plus  four  per  centum  (4%) 
interest  thereon  to  the  date  of  exchange;  and 

(5)  That  from  the  proceeds  received  by  the  peti- 
tioning district  from  the  sale  of  its  new  bonds  to 
the  Reconstruction  Finance  Corporation,  the  sum 


Paradise  Irrigation  District  29 

of  Fifteen  Thousand  Two  Hundred  Thirty-one  and 
09/100  ($15,231.09)  Dollars  was  turned  over  to  the 
Disbursing  Agent  who,  pursuant  to  the  orders  of 
this  Court  and  the  plan  of  composition  approved 
in  this  cause,  has  disbursed  none  thereof  for  the 
purpose  of  taking  rtj)  and  refinancing  certain  out- 
standing old  obligations  of  the  district  or  at  all ; 
tliat  the  Disbursing  Agent  has  filed  in  this  cause  its 
written  report  fully  showing  the  amounts  received 
and  disbursed  by  it,  the  latter  being  no  sum  what- 
ever, including  the  payment  into  the  I'egistry  of 
this  Court  of  the  sum  of  Fifteen  Thousand  Two 
Hundred  Thirty-one  and  09/100  ($15,231.09)  Dol- 
lars, being  the  [25]  amount  remaining  in  his  hands 
on  the  14th  day  of  November,  1946;  and  that  the 
report  and  the  receipts  and  disbursements  certified 
to  therein  should  be  confirmed  and  approved,  and 
the  Disbursing  Agent  discharged  from  further 
duties  and  liabilities  as  such;  and 

(6)  That  the  plan  of  comx)osition  is  binding  upon 
all  creditors  affected  by  it,  whether  secured  or  mi- 
secured,  and  whether  or  not  their  claims  have  beeii 
filed  or  evidenced,  and,  if  filed  or  evidenced,  whether 
or  not  allowed,  including  creditors  who  have  not, 
as  well  as  those  who  have,  accepted  it;  and  that 
petitioner  has  made  available  for  the  creditors 
affected  by  the  plan  the  consideration  provided  for 
therein  and  should  be  discharged  from  all  debts  and 
liabilities  dealt  with  in  the  plan,  except  as  provided 
therein;  and 
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(7)  That  all  costs,  expenses,  fees  and  other 
charges  properly  chargeable  to  the  petitioning  dis- 
trict in  this  cause,  have  been  duly  approved  and 
paid. 

It  Is  Therefore  Ordered,  Adjudged  and  Decreed 
as  follows: 

(a)  That  the  receipts  and  disbursements  by,  and 
the  other  official  acts  of  Bank  of  America  National 
Trust  and  Savings  Association,  Disbursing  Agent, 
as  set  foi'th  and  certified  to  in  its  report  filed  in 
this  cause,  be  and  the  same  are  hereby  approved 
and  confirmed,  and  that  his  duties  as  Disbursing 
Agent  be  terminated  and  his  liabilities  thereunder 
be  forever  discharged;  and 

(b)  That  the  sum  of  Fifteen  Thousand  Two 
Hundred  Thirty-one  and  09/100  ($15,231.09)  Dol- 
lars, paid  into  the  registry  of  this  Court  by  the 
Disbursing  Agent,  be  disbursed  by  the  Registrar 
for  the  purpose  of  taking  up  and  retiring  and  re- 
financing, in  accordance  with  the  plan  [26]  of  com- 
position approved  in  this  cause,  such  remaining 
outstanding  old  obligations  of  the  petitioning  dis- 
trict as  aie  aiiected  by  the  i)lan  of  composition,  and 
which  may  be  presented  to  the  Registrar  for  that 
purpose  within  the  period  of  twelve  months  from 
the  date  of  this  final  decree  becomes  filial;  that  all 
such  obligations  so  presented  and  paid  for,  be  forth- 
with cancelled  and  returned  to  the  petitioning  dis- 
trict by  the  Registrar ;  that  all  such  outstanding  old 
obligations  of  the  petitioning  district  which  are  not 
so  presented  to  the  Registrar  wthin  said  period  of 
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twelve  months  shall  thereafter  be  forever  l^avred 
from  participating-  in  the  j^lan  of  composition  or  in 
the  funds  held  in  the  registry  of  this  Court;  that 
upon  the  expiration  of  the  said  period  of  twelve 
months,  the  Clerk  of  this  Court  shall  forthwith 
notify  the  Reconstruction  Finance  Corporation,  by 
registered  letter  addressed  to  it  at  Washington, 
D.  C,  of  the  amount  of  funds  then  remaining  in 
the  registry  of  the  Court,  and  that  the  same  are 
available  for  the  purchase  of  new  bonds  of  tlie 
petitioning  district  then  held  by  the  Reconstruction 
Finance  Corporation,  at  par  and  accrued  interest; 
that  any  new  bonds  so  purchased  shall  be  forthwth 
cancelled  and  returned  to  the  petitioning  district 
by  the  Registrar ;  that  any  part  of  such  funds  which 
are  not  used  for  such  purpose  within  sixty  days 
from  the  date  of  mailing  of  such  notice,  shall  there- 
upon be  paid  by  the  Registrar  of  this  Court  to  and 
used  solely  by  the  petitioning  district  in  the  paj-- 
ment  of  its  new  bonds  and  interest  thereon;  and 

(c)  That  all  the  old  bonds  and  other  obligations 
of  the  petitioning  district  affected  by  the  plan  of 
composition  approved  in  this  cause,  whether  heie- 
tofore  surrendered  and  cancelled  or  remaining  out- 
standing, and  by  whomsoever  held,  are  hereby  can- 
celled, annulled  and  held  for  naught  as  enforceable 
obligations  of  the  petitioning  district,  except  as 
herein  provided,  and  that  the  holders  thereof  be 
and  they  are  hereby  forever  restrained  and  on- 
joined  from  otherwise  asserting  any  claim  or  de- 
mand whatsoever  therefor  as  against  the  petition- 
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ing  district  or  its  officers,  or  against  the  property 
situated  therein  or  the  owners  thereof;  and 

(d)  That  the  new  or  refunding  bonds  issued  and 
sold  by  the  petitioning  district  to  the  Reconstruc- 
tion Finance  Corporation  and  the  collection  of  the 
principal  and  interest  thereon,  shall  not  in  any  wise 
be  adversely  affected  by  these  jDroceedings,  or  by 
any  order,  judgment  or  decree  entered  or  rendered 
in  this  cause;  and 

(e)  That  all  proceedings  necessary  for  fully 
affecting  the  plan  of  composition  contemplated  by 
this  action,  excejot  the  ministerial  duties  of  the  Reg- 
istrar of  this  Court  as  provided  herein,  have  been 
done  and  performed  in  accordance  with  law,  and 
that  all  and  singular  orders,  judgments  and  decrees 
heretofore  entered  and  rendered  in  this  cause,  be 
and  the  same  are  hereby  ratified  and  confirmed. 

Done  at  Sacramento,  California,  on  this  the  24th 
day  of  September,  1947. 

DAL  M.  LEMMON, 

Judge. 

[Endorsed]:  Filed  Sept.  24,  1947.  C.  W.  Cal- 
breath,  Clerk.  [28] 


[Title  of  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby   Given   that  J.   R.   Mason,   a 
creditor  of  Paradise  Irrigation  District  owning  and 
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holding  original  6%  bonds  issued  by  said  District, 
does  appeal  to  the  Circuit  Court  of  Appeals  of  the 
United  States  in  and  for  the  Ninth  Circuit  from 
the  Final  Decree  entered  in  this  proceeding  Septem- 
ber 24,  1947,  and  from  the  whole  thereof. 

Dated,    San   Francisco,    California,    October   21, 
1947. 

/s/  J.  R.  MASON, 

A  creditor,  Pro  Se. 

Address,   1920   Lake    Street,    San   Francisco   21, 
Calif. 

[Endorsed]:     Filed   Oct.   21,   1947.    C.   W.   Cal- 
breath.  Clerk.  [29] 


[Title  of  Court  and  Cause.] 

STATEMENT  OF  POINTS  ON  APPEAL 

1.  The  final  decree,  as  applied,  is  ultra  vires  the 
Congress. 

2.  The  decree,  as  applied,  conflicts  with  Califor- 
nia laws  which  control  the  duties  and  obligations  of 
the  debtor. 

3.  The  decree,  as  applied,  contravenes  the  land 
laws  of  California  controlling  tlie  rents,  issues  and 
profits  of  land  within  its  doniain. 

4.  The  decree,  as  applied,  impairs  vested  prop- 
erty rights  of  bondholders  in  violation  of  the  nth 
Amendment  of  U.  S.  Constitution. 

5.  The  decree,  as  applied  to  the  still  outstanding 
original  bonds,  impairs  a  contract  and  trust  obliga- 
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tioii  executed  by  the  State  of  California,  and  secured 
by  Art.  1,  sec.  10,  cl.  1  of  U.  S.  Constitution,  and 
by  Art.  1,  sec.  16  and  Art.  6,  sec.  13  of  California 
Constitution. 

6.  The  decree  limiting  acceptance  of  the  funds 
in  custodia  legis  to  12  months  is  an  error  of  law. 

7.  The  injunctive  provisions  in  the  final  decree, 
as  applied,  are  an  error  of  law,  and  a  gift  of  public 
funds  prohibited  l)y  Art.  TV,  sec.  31  of  the  Cali- 
fornia Constitution, 

8.  The  decree,  which  provides  full  payment  of 
the  investment  made  by  the  RFC  in  the  form  of 
long  term  interest  bearing  bonds,  but  denies  equal 
treatment  to  the  lawful  [30]  holder  of  valid,  bind- 
ing and  unpaid  original  6%  gold  bond  obligations, 
ordering  him  to  get  a  compromise  cash  figure  with- 
out interest,  is  disci'imnatory,  and  unfaii-,  and  is 
an  error  of  law. 

J.  R.  MASON, 

A  creditor.  Pro  Se. 

1920  Lake  Street,  San  Francisco  21,  California. 
October  21,  1947. 

[Endorsed]:  Filed  Oct.  21,  1947.  C.  W.  Cal- 
breath.  Clerk.  [31] 
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[Title  of  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Appellant  designates  the  following  as  those  parts 
of  the  record  on  appeal  as  necessary  for  the  consid- 
eration of  the  points  upon  which  he  intends  to  rely 
in  this  appeal: 

1.  All  that  portion  of  the  record  in  this 
cause  which  was  transmitted  by  the  Clerk  of 
this  Court  to  the  Clerk  of  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  and  printed  by 
said  Clerk  in  the  case  of  the  appeal  entitled: 
"J.  R.  Mason  v.  Paradise  Irrigation  District, 
No.  9925,  in  the  United  States  Circuit  ^  ourt  of 
Appeals  for  the  Ninth  Circuit." 

2.  The  mandate  of  said  Court. 

3.  Petition  for  Final  Decree. 

4.  Objections  to  Proposed  Final  Decree, 
dated  Nov.  27,  1946. 

5.  Brief  of  J.  R.  Mason,  dated  May  1947. 

6.  Final   Decree. 

7.  Notice   of   appeal. 

8.  Statement  of  points  on  appeal. 

9.  This  designation  and  any  stipulations 
and  orders  made  subsequent  hereto. 

Dated  October  21,  1947. 

J.  R.  MASON, 

A  creditor.  Pro  Se, 

[Endorsed]:  Filed  Oct.  21,  1947.  C.  W.  Cal- 
breath.  Clerk.  [32] 
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[Title  of  Court  and  Cause.]  , 

DESIGNATION  OF  ADDITIONAL  CONTENTS 
OF  RECORD  ON  APPEAL 

Appellant  designates  the  following  as  additional 
parts  of  the  I'ecoid  on  appeal  as  necessary  for  the 
presentation  of  appellee's  case. 

1.  Letter  of  Peters  &  Peters  to  Mr.  C.  W. 
Calbreath,  Clerk  of  the  Federal  Court,  Sacra- 
mento, California,  dated  December  2,  1946. 

2.  Brief  of  Paradise  Irrigation  District, 
dated  May  24,  1947. 

3.  Report  of  Disbursing  Agent  filed  on  or 
about  September  25,  1946. 

4.  Entry  in  the  office  of  the  clerk  for  the 
deposit  of  the  sum  of  Fifteen  Thousand  Two 
Hundred  Thirty-one  and  09/100  ($15,231.09) 
Dollars  to  be  paid  to  appellee  upon  presenta- 
tion of  his  bonds. 

Dated  October  30,  1947. 

PETERS  &  PETERS, 

Attorneys  for  Appellee. 

[Endorsed]:  Filed  Oct.  31,  1947.  C.  W.  Cal- 
breath, Clerk.  [33] 
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[Title  of  Court  and  Cause,] 

CERTIFICATE  OF  CLERK,  U.  S.  DISTRICT 
COURT,  TO  TRANSCRIPT  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  United  States 
District  Court  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  33 
pages,  numbered  from  1  to  33,  inclusive,  contain 
a  full,  true  and  correct  transcript  of  certain  records, 
and  proceedings  in  the  matter  of  the  Paradise  Irri- 
gation District,  No.  7703,  as  the  same  now  remain 
on  file  and  of  record  in  this  office;  said  transcript 
having  been  prepared  pursuant  to  and  in  accord- 
ance with  the  Designation  and  Counter-designation 
of  Portions  of  the  Record  to  be  contained  in  the 
Record  on  Appeal,  copies  of  which  are  embodied 
herein. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  Record  on  Appeal  is  the 
sum  of  Thirteen  and  20/100  ($13.20),  and  that  the 
same  has  been  paid  to  me  by  the  appellant  herein. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  the  official  seal  of  said  District  Court,  this  8th 
day  of  November,  A.D.  1947. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

By  /s/  F.  M.  LAMBERT, 

Deputy   Clerk.    [34] 
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[Endorsed]:  No.  11779.  United  States  Circuit 
Court  of  Appeals  for  the  Xinth  Circuit.  J.  R. 
Mason,  Aj^pellant,  vs.  Paradise  Irrigation  District, 
Appellee,  Transcript  of  Record.  Upon  Appeal 
from  the  District  Coui't  of  the  United  States  for 
the  Northern  District  of  California,  Northern 
Division. 

Filed  November  10,  1947. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit 

No.  11,779 

J.  R.  MASON, 

Appellant, 
vs. 

PARADISE  IRRIGATION  DISTRICT, 

Appellee, 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

Appellant  designates  the  following  as  those  parts 
of  the  record  on  appeal  as  necessaiy  for  the  con- 
sideration of  the  points  on  which  he  intends  to  rely 
in  this  appeal. 

1.     All  that  portion  of  the  record  which  was 
transmitted  by  the  Clerk  of  the  District  Court 
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to  the  Clerk  of  this  Court  in  the  case  of  the 
appeal  entitled:  "J.  R.  Mason  v.  Paradise  Irri- 
gation District,  No.  9925  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit." 

2.  The  mandate  of  said  Court. 

3.  Petition  for  Final  Decree. 

4.  Objections    to    proposed    Final    Decree, 
dated  Nov.  27,  1946. 

5.  Final  Decree. 

6.  Notice  of  Appeal. 

7.  Statement  of  Points  on  Appeal. 

8.  This    designation    and    any    stipulations 
and  orders  made  subsequent  hereto. 

Dated,  San  Francisco,  California,  November  20, 
1947. 

/s/  J.  R.  MASON, 

A  Creditor,  Pro.  Se. 
1920  Lake  Street. 

[Endorsed]:     Filed  Nov.  19,  1947. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  ON  WHICH 
APPELLANT  INTENDS  TO  RELY 

Appellant  hereby  designates  as  the  Statement  of 
Points  on  which  he  intends  to  rely  in  this  Ajjj^eal 
the  ''Statement  of  Points  on  Appeal"  which  is  in- 
cluded in  the  Transcript  of  Record  prepared  by  the 
Clerk  of  the  U.  S.  District  Court  filed  herein  on  or 
about  Nov.  11,  1947. 

Dated  November  20,  1947. 

/s/  J.  R.  MASON, 

Appellant  Pro  Se. 

[Endorsed]:     Filed  Nov.  19,  1947. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

J.  R.  Mason,  being  duly  sworn,  says: 

That  he  is  the  Appellant  in  this  cause;  that  he 
has  designated  as  a  portion  of  the  Record  on  Ap- 
peal the  printed  Record  on  Appeal  which  was  dock- 
eted in  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  in  the  case  of  "J.  R.  Mason  v.  Paradise 
Irrigation  District,  No.  9925,"  and  it  appears  that 
it  should  be  unnecessaiy  to  reprint  the  said  Record 
on  Appeal  or  that  it  should  be  recopied,  certified 
again  by  the  Clerk  of  the  United  States  District 
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Court  from  which  this  ax)peal  originates,  and  re- 
printed, and  it  will  be  possible  to  produce  at  least 
four  copies  of  the  said  Transcript  of  Record  in- 
cluding those  which  may  be  already  on  file  in  said 
United  States  Circuit  Court  of  Appeals  and  for 
these  reasons  appellant  requests  that  an  order  be 
made  ex  parte  providing  for  the  use  of  the  Tran- 
script of  Record  in  said  cause  No.  9925  as  a  part 
of  the  Record  on  Appeal  herein,  and  dispensing 
with  the  necessity  of  printing  the  same  upon  tlie 
filing  of  four  copies  of  said  Transcript  of  Record 
including  such  copies  as  may  be  on  file  with  the 
Clerk  of  the  said  U,  S.  Circuit  Court  of  Appeals. 

/s/  J.  R.  MASON, 

Appellant,  Pro  Se. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  November,  1947. 

[Seal]        /s/  VIOLET  NEUENBURG, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  January  3,  1951. 

It  is  so  ordered. 

Dated  November  26,  1947. 

/s/  FRANCIS  A.  GARRECHT, 
Judge,  U.  S.  Circuit 
Court  of  Appeals. 

[Endorsed]:     Filed  Nov.  25,   1947. 
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No.  11,779 

INTHE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circnh 


J.  R.  Mason, 

[Appellant, 
vs. 

Paradise  Irrigation  District, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


JURISDICTIONAL  FACTS  AND  PLEADINGS. 

This  proceeding  is  under  Chapter  IX,  11  USCA 
§§  401-403,  50  Stat.  653,  as  amended  June  30,  1946. 

Appellant  owns  and  holds  $29,000  par  value  of 
Paradise  Irrigation  District  original,  unrefunded, 
valid,  binding  and  unpaid  6%  general  obligation 
bonds,  dated  May  1,  1917  and  July  1,  1920,  with  fixed 
serial  maturities,  with  a  present  value  of  not  less  than 
$50,000  (including  statutory  interest  in  default  since 
1936). 

By  the  terms  of  the  final  decree  appellant  is  given 
the  choice  of  accei)ting  $15,231.09  for  his  claim  pro- 
viding he  withdraws  the  funds  in  custodia  legis  within 
one  year,  or  be  forever  enjoined  from  making  any 


claim  whatsoever  ''against  the  petitioning  district  or 
its  officers."   (R.  31-32.) 

This  $15,231.09  is  less  than  the  defaulted  interest 
alone  on  the  claim  of  appellant,  leaving  no  compen- 
sation whatever  for  principal  of  the  $29,000  bonds. 

Otherwise,  the  final  decree  provides  that  holders  of 
original  bonds  ''be  and  they  are  hereby  forever  re- 
strained and  enjoined  from  otherwise  asserting  any 
claim  or  demand  whatsoever  as  against  the  petition- 
ing district  or  its  officers,  or  against  the  property 
situated  therein  or  the  oAvners  thereof."  (R.  31,  32.) 
Appellant  filed  his  proof  of  claim,  but  did  not  and 
does  not  "submit  himself  to  the  jurisdiction  of  this 
Court  except  for  the  special  purpose  of  objecting  to 
the  jurisdiction  of  this  court."  (R.  161-163;  Case  No. 
9925.)^ 

The  claim  of  appellant,  according  to  controlling 
decisions  by  the  Supreme  Courts  of  the  United  States 
and  of  Cahfornia,  is  governed  exclusively  by  State 
law,  and  is  subject  to  no  "interference"  by  virtue 
of  any  federal  statute,  including  11  USCA  §§  401-403. 
The  State  law  creating  and  controlling  the  contractual 
obligation  in  appellant's  bonds,  is  Stats.  1897,  p.  254 
as  amended,  Deering's  General  Laws,  Act  3854,  p. 
1792.  Codified  in  Stats.  1943,  Ch.  368,  Div.  10,  11  as 
the  Water  Code  of  California. 

Final  decree  was  entered  Sept.  24,  1947.  (R.  26.) 
Notice  of  appeal  was  filed  Oct.   21,   1947.    (R.   32.) 


^References  are  to  the  Record  in  Case  No.  11,779  unless  other- 
wise indicated.  The  Record  in  Case  No.  9925  is  a  part  of  the 
Record  on  Appeal  herein. 


The  jurisdiction  of  this  Court  is  invoked  under  Sec- 
tions 24  and  25  of  the  Bankruptcy  Act  of  1898  as 
amended  June  22,  1938.   (11  USCA  Sees.  47-48.) 


PROPRIETY  OF  THIS  APPEAL. 

Appellee  insists  that  the  J.  B.  Mason  v.  Paradise 
I.D.,  326  U.S.  536  opinion  "ended  the  matter".  (R. 
23.)  That  case  involved  only  one  minor  question,  and 
nothing  ordered  or  decreed  in  the  interlocutory  de- 
cree had  the  force  or  effect  of  impairing  or  destroy- 
ing the  claim  of  appellant,  so  it  would  have  been  pre- 
mature to  present  the  basic  constitutional  points 
raised  herein,  as  an  actual  controversy  before  the 
final  decree. 


STATEMENT  OF  THE  CASE. 
Paradise  Irrigation  District  is  a  trust  of  land,  a 
public  agency  of  California,  situate  in  Butte  County, 
and  created  in  1916,  according  to  the  provisions  of 
Stats.  1897,  p.  254,  as  amended,  Deering's  General 
Laws,  Act  3854,  p.  1792.  Appellant's  ''bonds  and 
the  interest  thereon  shall  be  paid  from  an  annual  as- 
sessment upon  the  land  within  the  district;  and  all 
the  land  within  the  district  shall  be  and  remain  liable 
to  be  assessed  for  such  payments  as  hereinafter  pro- 
vided." (Stats.  1917,  p.  764.)  "The  legal  title  to  all 
property  acquired  under  the  pro\dsions  of  this  act 
shall  imm.ediately  and  by  operation  of  law  vest  in 
such  irrigation  district,  and  shall  be  held   by  such 


district,  in  trust  for,  and  is  hereby  dedicated  and  set 
apart  to  the  uses  and  purposes  set  forth  in  this  act. 
And  said  board  is  hereby  authorized  and  empowered 
to  hold,  use,  acquire,  manage,  occupy  and  possess  said 
property,  as  herein  provided  *  *  *".  (Stats.  1909,  p. 
1075.)  The  law  also  imposed  on  county  officials  con- 
tinuing duties  to  levy  the  assessments,  and  also  on 
the  Attorney  General.  (Stats.  1917,  pp.  765/768.)  The 
power  of  the  State  to  establish  such  a  trust  of  land 
and  agency  of  the  State  is  not  questioned. 

The  first  bond  issue  was  voted  and  sold  in  1917. 
A  smaller  issue  was  voted  and  sold  in  1920.  Of  these 
two  bond  issues,  the  only  l)onds  still  outstanding  are 
the  twenty-nine  bonds  owned  by  appellant.  (R.  154, 
Case  No.  9925.) 

Prior  to  the  instant  petition,  appellee  submitted  the 
same  plan  of  composition  to  get  a  discharge  from  the 
same  claims  owned  by  appellant.  Discharge  was  dis- 
allowed under  the  provisions  of  Ch.  IX  of  the  Bank- 
ruptcy Act.  (11  TJSCA  301-304.)  Judgment  of  dis- 
missal, which  long  ago  became  final,  is  sho\^Ti.  (R. 
86/89,  No.  9925.) 

The  subsequent  payment  to  appellant  of  $3,035.95 
as  interest  on  his  claim  (R.  157,  No.  9925)  was  made 
out  of  Court,  and  is  proof  that  appellee  recognized 
the  finality  of  the  judgment  of  dismissal.  (R.  89,  No. 
9925.)  Since  that  payment  in  1937,  appellee  has  re- 
fused to  pay  appellant  any  of  the  interest  or  principal 
which  has  fallen  due,  but  it  has  paid  all  interest  and 
principal  due  the  R.F.C.  on  account  of  the  refunding 


4%  bond  issue,  in  absolute  violation  of  the  applicable 
and  controlling  order  of  payment  provisions  in  Sec. 
52  (Stats.  1919,  p.  667)  as  construed  and  applied  in 
Selhy  V.  Oakdale  I.  D.,  140  C.  A.  171. 

There  is  no  complaint  by  the  R.F.C.,  or  by  anyone 
that  the  holding  of  the  original  bonds  does  or  could 
infringe  their  rights. 

The  objections  presented  to  the  final  decree  (R. 
5/21)  were  not  answered  (R.  23)  nor  was  any  opinion 
issued  before  the  District  Court  entered  the  final  de- 
cree.   (R.  26.) 


SPECIFICATIONS  OF  ERROR. 

Appellant  relies  upon  the  following  specifications 
of  error  within  the  scope  of  the  assignment  of  errors 
submitted  in  the  Statement  of  Points  on  Appeal.  (R. 
33  and  40.) 

1.  The  final  decree,  as  applied,  is  ultra  vires 
the  Congress. 

2.  The  decree,  as  applied,  conflicts  with  Cali- 
fornia laws  which  control  the  duties  and  obliga- 
tions of  the  debtor. 

3.  The  decree,  as  applied,  contravenes  the  land 
laws  of  California  controlling  the  rents,  issues 
and  profits  of  land  within  its  domain. 

4.  The  decree,  as  applied,  impairs  vested  prop- 
erty rights  of  bondholders  in  violation  of  the  5th 
Amendment  of  U.  S.  Constitution. 

5.  The  decree,  as  applied  to  the  still  outstand- 
ing original  bonds,  impairs  a  contract  and  trust 


obligation  executed  by  the  State  of  California, 
and  secured  by  Art.  I,  Sec.  10,  CI.  1  of  U.  S. 
Constitution,  and  by  Art.  I,  Sec.  16  and  Art.  VI, 
Sec.  13  of  California  Constitution. 

6.  The  decree  limiting  acceptance  of  the  funds 
in  custodia  legis  to  12  months  is  an  error  of  law. 

7.  The  injunctive  provisions  in  the  final  de- 
cree, as  applied,  are  an  error  of  law,  and  a  gift 
of  public  funds  prohibited  by  Art.  IV,  Sec.  31 
of  the  California  Constitution. 

8.  The  decree,  which  provides  full  payment 
of  the  investment  made  by  the  R.F.C.  in  the  form 
of  long  term  (4%)  interest  bearing  bonds,  but 
denies  equal  treatment  to  the  lawful  holder  of 
valid,  binding  and  unpaid  original  6%  gold  bond 
obligations,  ordering  him  to  get  a  compromise 
cash  figure  without  interest,  is  discriminatory, 
and  unfair  and  is  an  error  of  law. 


ARGUMENT. 

FIRST  PROPOSITION:     THE  FINAL  DECREE,  AS  APPLIED, 
IS  ULTRA  VIRES  THE  CONGRESS. 

The  immunity  of  the  bonds  and  other  fiscal  affairs 
of  Paradise  Irrigation  District  from  federal  control 
or  interference,  is  based  on  the  fact  that  appellant's 
bonds  constitute  a  valid,  binding  and  mipaid  contract 
with  the  State  of  California,  or  its  public  agency,  pro- 
tected from  federal  impairment  by  the  Federal  Con- 
stitution. 

The  Supreme  Court  of  the  United  States  has  not 
abandoned  this  basic  principle  of  constitutional  im- 


munity,  announced  in  Ohio  Life  Ins.  Co.  v.  Debolt, 

16  How.  415,  as  follows: 

a*  *  *  whether  such  contracts  should  be  made 
or  not,  is  exclusively  for  the  consideration  of  the 
State.  It  is  the  exercise  of  an  undoubted  power 
of  sovereignty  which  has  not  been  surrendered 
by  the  adoption  of  the  Constitution  of  the  United 
States,  and  over  which  this  Court  has  no  control. ' ' 

Nothing  in  Ch.  IX  (11  USCA  401-403)  of  the  Bank- 
ruptcy Act  allows  a  Federal  Court  to  veto  or  interfere 
in  any  manner  with  non-discriminatory  land  tax  laws 
of  a  State.  To  allow  Federal  Courts  to  interfere 
with  the  levy  and  collection  of  direct  ad-valorem  land 
taxes  or  assessments  required  by  State  law  and  deci- 
sions would  contravene  a  very  long  line  of  cases,  in- 
cluding Heinie  v.  Levee  Comm.,  19  Wall.  655 ;  Ontario 
Land  Co.  v.  Yordy,  212  U.S.  152 ;  Arkansas  Corp.  v. 
Thompson,  312  U.S.  673,  313  U.S.  132;  Great  Lakes 
Dredge  and  Dock  Co.  v.  Huffman,  319  U.S.  293; 
Meredith  v.  City  of  Winterhaven,  320  U.S.  228;  Hud- 
dleson  v.  Dwyer,  322  U.S.  232;  Gardner  v.  State  of 
N.  J.,  329  U.S.  565. 

No  such  question  was  before  the  Supreme  Court  in 
the  U.  \S.  V.  Bekins  case,  as  an  actual  controversy, 
and  that  Court  was  very  careful  to  warn  that  Chap. 
IX  does  not  authorize  a  Court  of  Congress  to  "con- 
travene provisions  of  the  Federal  Constitution",  as 
follows  (304  U.S.  27,  52)  : 

''The  reservation  to  the  States  by  the  10th  amend- 
ment protected  and  did  not  destroy  their  right  to 
make  contracts  and  give  consents  where  that  ac- 
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Hon  would  not  contravene  the  provisions  of  the 
Federal  Constitution."    (Italics  supplied.) 

In  Faitoute  I.  d-  S.  Co.  v.  City  of  Ashury  Park, 
316  U.S.  502,  508,  the  Court  said  in  regard  to  the  force 
and  effect  of  Ch.  IX: 

''It  would  offend  the  most  settled  habits  in  the 
relationship  between  the  states  and  the  nation  to 
imply  such  a  retroactive  nullification  of  state  au- 
thority over  its  subordinate  organs  of  govern- 
ment." 

In  Mission  School  Dist.  v.  Texas,  116  F.  (2d)  175 
(CCA.  5),  the  Court  very  carefully  pointed  out  that 
Congress,  in  enacting  the  amended  Chap.  IX  (11 
USCA  401-403)  inserted  "an  express  requirement 
that  nothing  shall  be  agreed  on  which  the  State  law 
does  not  enable  it  to  do."  See  also  Spellings  v.  Dewey, 
122  F.  (2d)  652 ;  see  also,  Green  v.  City  of  Stuart, 
135  F.  (2d)  33,  cert,  denied  and  rehearing  denied 
(12  U.S.  L.W.  3161,  Nov.  9,  1943)  as  follows: 

''Chap.  IX  is  a  special  exercise  of  the  bankruptcy 
jurisdiction,  is  dependent  on  State  consent  and 
is  limited  to  that  consent."    (Italics  supplied.) 

Paradise  Irrigation  District  is  a  trust  of  land  mth- 
in  the  sovereign  domain  of  California.  It  has  no  au- 
thority or  standing  to  urge  on  behalf  of  taxpayers 
that  taxes  be  curbed,  nor  with  consent  of  some  credi- 
tors that  appellant's  claim  be  dishonored.  (Stats. 
1917,  p.  758.)  The  applicable  State  law  allows  neither 
Selby  V.  Oakdale  I.  D.,  140  C  A.  171;  Shoiise  v. 
Quinley,  3  Cal.    (2d)    357;   City  of  Long  Beach  v. 
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Morse,  31  A.C.  283,  287,  295  (Dec.  30,  1947).  ''Nor  are 
the  grounds  for  the  decision  in  Provident  Land  Corp. 
V.  Zumwalt  (1938),  12  Cal.  (2d)  365  present  here. 
Both  the  nature  of  the  trust  upon  which  the  lands 
there  concerned  were  granted  for  irrigation  purposes 
and  the  rights  of  the  bondholder  ^heMeficiaries'  differ 
from  those  involved  in  this  action."    (Italics  added.) 

Although  the  bonds  owned  by  appellant  were  issued 
in  1917  and  1920,  it  was  not  until  1939  (Stats.  1939, 
Ch.  72)  that  any  California  statute  attempting  to 
allow  agencies  of  the  State  to  sulmiit  to  any  Federal 
statute,  including  11  USCA  401-403  existed. 

In  Boone  v.  Kingslmry  (1928),  206  Cal.  148,  at  p. 
189,  the  Court  warned : 

''The  state  cannot  abdicate  its  trust  over  prop- 
erty in  which  the  whole  people  are  interested,  like 
navigable  waters  and  soils  under  them,  so  as  to 
leave  them  entirely  under  the  use  and  control  of 
private  parties  *  *  *". 

In  43  Corp.  Jur.  p.  211,  it  is  stated : 

"As  the  state  may  not,  by  any  law  or  contract, 
surrender  or  restrict  any  portion  of  the  sover- 
eignty which  it  holds  in  sacred  trust  for  the  public 
weal,  so  a  municipal  corporation,  as  a  govern- 
mental agency,  can  not  surrender  or  contract 
away  its  governmental  functions  and  powers,  nor 
such  functions  as  are  regarded  as  mandatory, 
and  any  attempt  to  barter  or  surrender  them  is 
invalid."    (Italics  added.) 

The  Supreme  Court  has  again  reaffirmed  that  Fed- 
eral powers  can  not  be  enlarged,  when  a  state  con- 
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sents.  IJ.  S.  V.  Carmack,  67  S.  Ct.  252,  at  255,  quoting 
with  approval  from  Kohl  v.  U.  S.,  91  U.S.  374,  as 
follows : 

''If  the  U.  S.  have  the  power  it  must  be  complete 
in  itself.  It  can  neither  be  enlarged  oi-  diminished 
by  a  State.  *  *  *  The  consent  of  a  State  can  never 
be  a  condition  precedent  to  its  enjoyment." 

The  above  cited  cases  from  other  Circuits  point 
out  that  the  authority  allowed  by  Congress  to  its 
Courts  in  Chap.  IX  proceedings  is  "dependent  on 
State  consent,  and  is  limited  to  that  consent".  In  the 
Bekins  case  the  Court  was  careful  to  point  out  that 
a  State  could  not  give  an  effective  consent,  unless 
"that  action  would  not  contravene  the  provisions  of 
the  Federal  Constitution." 

Therefore,  because  the  claim  of  appellant  is  a  vested 
statutory  right  secured  both  by  the  Federal  and  Cali- 
fornia Constitutions,  it  is  as  immune  from  "inter- 
ference" by  Acts  of  the  Congress,  as  other  encum- 
brances or  statutory  liens  on  restricted  land  within 
the  domain  of  California.  Under  controlling  law  and 
decisions  it  is  immime  from  Federal  veto  or  inter- 
ference, because  any  attempt  by  the  Congress  to  exer- 
cise its  power  in  this  field  in  conflict  with  State  law,  is 
ultra  vires. 


SECOND  PROPOSITION:  THE  DECREE,  AS  APPLIED,  CONFLICTS 
WITH  CALIFORNIA  LAWS  WHICH  CONTROL  THE  DUTIES 
AND  OBLIGATIONS  OF  THE  DEBTOR. 

The   land   in    each    California    Irrigation   District 
"shall  be  held  by  such  district,  in  trust  for,  and  is 


11 


hereby  dedicated  and  set  apart  to  the  uses  and  pur- 
poses set  forth  in  this  act."    (Stats.  1909,  p.  1075.) 

The  right  of  appellant  as  a  holder  of  contractual 
obligations  to  repayment  from  ground  rent  was  clearly 
and  imequivocally  settled  in  the  Provident  v.  Zum- 
walt,  12  Cal.  (2d)  365  (1938)  case: 

''Once. it  is  made  clear  that  the  lands  are  held  in 
trust,  it  necessarily  follows  that  their  proceeds, 
whether  by  sale  or  lease,  are  likewise  subject  to 
the  trust.  It  would  be  manifestly  absurd  to  say 
that  although  the  property  is  held  in  trust,  none 
of  the  benefits  of  the  trust  property  accrue  to  the 
beneficiaries,  and  that  none  of  the  rents  or  profits 
of  the  trust  property  need  be  used  in  furtherance 
of  the  trust  purposes.  On  this  point,  namely,  that 
the  land  is  trust  property,  held  for  the  'uses  and 
purposes'  of  the  act,  and  that  the  proceeds  are 
stamped  with  the  character  of  the  property  from 
which  they  flow,  the  statute  read  in  the  light  of 
elementary  principles,  leaves  no  room  for  debate." 

This  ruling  was  cited  December  30,  1947  in  the  case 
of  City  of  Long  Beach  v.  Morse,  31  Adv.  Cal.  283,  at 
287,  when  the  California  Supreme  Court  disallowed 
attempts  by  another  State  agency  to  misapply  pro- 
ceeds of  such  a  trust  of  land. 

In  Ohio  Oil  Co.  v.  Thompson,  120  F.  (2d)  831,  it 
was  adjudged  that  when  a  State  Court  has  ruled  on 
the  rights  of  a  trustee,  the  Bankruptcy  Court  is  bound 
by  the  State  Court  decree. 

The  bonds  owned  by  appellant  constitute  irrevocable 
contractual  obligations  payable  at  fixed  maturity 
dates,  or  thereafter  from  assessments,  water  tolls,  and 
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the  proceeds  of  land  sales  or  the  rents,  issues  and 
profits  of  all  land  within  the  District  as  a  beneficent 
landlord,  imtil  the  contract  is  fully  repaid,  with  in- 
terest as  provided  by  the  applicable  law.  The  con- 
tract is  created  by  statute,  the  bonds  and  coupons 
being  merely  evidences  of  the  contract.  Stats.  1939, 
Chap.  72  did  not  supersede  any  of  the  statutes  ap- 
plicable to  the  contract  owned  by  this  appellant.  Aj)- 
pellee  has  shown  no  statute  permitting  Paradise  Irri- 
gation District  to  break  its  contract  and  trust  obliga- 
tion to  appellant,  and  has  made  no  reply  to  the  objec- 
tions made  to  the  proposed  final  decree.    (R.  5/25.) 

In  Mason  v.  Paradise  I.  D.,  326  U.S.  536,  the  only 
question  before  the  Court  was  the  point  of  equality 
between  creditors.  Nothing  in  the  interlocutory  de- 
cree could  form  the  base  for  raising  constitutional 
questions,  as  an  actual  controversy.  Appellee  argues 
that  this  opinion  by  the  Supreme  Court  is  equivalent 
to  ''The  matter  being  ended."  (R.  26.)  Seemingly 
appellee  has  the  notion  that  entry  of  an  interlocutory 
decree  in  a  Ch.  IX  proceeding  entitles  the  debtor,  as 
a  matter  of  right  to  a  discharge,  to  which  no  creditor 
may  offer  objections.  Appellee  for  more  than  10 
years  has  disbursed  its  trust  revenues  in  violation 
of  the  mandatory  provisions  in  Sec.  52  (Stats.  1919, 
p.  667)  as  construed  and  applied  in  Selhy  v.  Oakdale 
I.  D.,  supra,  and  Provident  L.  C.  v.  Zurmvalt,  supra 
and  which  cases  are  still  controlling.  All  other  bond 
claimants  have  been  paid,  although  the  bonds  and 
coupons  owned  by  appellant,  which  were  duly  and 
regularly  presented  for  payment  when  due,  have  been 
imlawfully  dishonored  since  1937. 
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Appellee  should  assess  the  land  within  its  bound- 
aries as  ''escaped  property"  for  the  assessment  years 
before  1948-1949  during  which  prior  years  the  assessor 
had  said  property  on  his  I'olls  but  failed  to  assess  the 
same  at  a  rate  sufficient  to  meet  the  principal  and 
interest  falling  due  on  appellant's  bonds,  as  required 
by  the  decisions  in  Selhy  v.  Oakdale  I.  D.,  supra ; 
Shouse  V.  Quinley,  supra;  Provident  v.  Zumwalt, 
supra,  which  cases  control  the  assessment  duty  of  ap- 
pellee. 

The  Record  shows  that  beginning  in  1933  all  land 
within  the  District  was  assessed  below  the  assessment 
levied  in  prior  years,  and  the  assessment  was  dras- 
tically cut  again  in  1934  and  in  all  subsequent  years. 
(R.  134,  No.  9925;  Exhibit  ''H".) 

The  refunding  of  original  bonds,  except  those  owned 
by  appellant  and  one  other  bondholder  was  consiun- 
mated  in  1934.  No  assessment  has  since  been  made 
for  the  payment  of  appellant's  bonds  and  interest 
as  required  by  law,  and  thus  all  privately  held  land 
has  escaped  its  lawful  assessment  since  1933. 

For,  as  was  said  in  Biddle  v.  Oaks,  59  Cal.  94,  96, 
*'If  any  property  subject  to  taxation  should  escape 
assessment  in  any  yeai',  the  taxation  for  that  year 
would  not  be  equal  and  uniform,  nor  would  all  prop- 
erty in  this  State  be  taxed  in  proportion  to  its  value, 
and  the  behest  of  the  Constitution  would  not  be 
obeyed  *  *  *  The  Constitution  does  not  favor  the 
escape  of  any  property  from  taxation,  but  positively 
requires  that  all  property  shall  be  taxed  *  *  *  And 
the  exercise  of  this  power   (to  assess  escaped  prop- 
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erty)  is  directly  in  accord  vdih  the  policy  and  express 
provisions  of  the  Constitution,  which  requires  all 
projierty  not  exempt  from  taxation  to  be  taxed. 
(Const.,  Art.  XIII,  sec.  1,  Farmers,  etc.,  Bank  v. 
Board,  97  Cal.  318,  323.) 

Although  the  Legislature  has  enacted  a  statute  of 
limitations  for  the  assessment  of  escaped  personal 
property  (Rev.  &  Tax  Code,  Sec.  532)  no  such  limita- 
tion is  appHcable  to  escaped  real  property. 

Real  property  \^ithin  a  California  Irrigation  Dis- 
trict is  made  immune  from  title  by  prescription,  by 
Ci^-il  Code  of  Cal.,  §  1007. 

The  "composition"  oifer  of  52  cents  is  considerably 
less  than  the  money  now  lawfully  due  as  interest  alone 
upon  appellant's  bonds,  with  nothing  at  all  for  bond 
principal. 

The  decisions  controlling  the  rights  and  obligation 
of  the  parties  are : 

Fallbrook  I.  D.  v.  Bradley,  164  U.S.  112 ; 
Herring  v.  Modesto  I.  D.,  95  Fed.  705 ; 
Bd.  of  Sup.  V.  Thompson,  122  Fed.  860 ; 
Rialto  I.  D.  V.  Stowell,  246  Fed.  294; 
Bd.  of  Directors  v.  Tregea,  88  Cal.  334 ; 
Selhy  V.  Oakdale  I.  D.,  supra; 
Shousev.  Quinley,  3  Cal.  (2d)  357; 
Meyerfeld  v.  S.  San  Joaquin  I.  D.,  3  Cal.  (2d) 

409; 
Provident  v.  Zumivalt,  supra; 
Moody  V.  Provident  I.  D.,  12  Cal.  (2d)  389. 

The  final  decree,  as  ax)pUed,  is  at  variance  \^dth,  and, 
if  it  stand,  will  have  the  force  and  effect  of  reversing 


15 


the  above  eases,  and  a  very  great  many  more,  which 
it  is  submitted  are  res  adjudicata  and  controlling  of 
the  point  discussed  in  this  proposition. 


THIRD  PROPOSITION;  THE  DECREE,  AS  APPLIED,  CONTRA- 
VENES THE  LAND  LAWS  OF  CALIFORNIA  CONTROLLING 
THE  RENTS,  ISSUES  AND  PROFITS  OF  LAND  WITHIN  ITS 
DOMAIN. 

In  addition  to  the  conflict  discussed  in  the  first  two 
prof)ositions,  the  final  decree,  as  applied  to  appel- 
lant's claim  conflicts  with  the  following  federal  stat- 
utes and  code  provisions,  which  under  recent  and 
controlling  decisions  by  the  Supreme  Court  of  the 
United  States  prevent  the  Courts  of  Congress  issuing 
any  order  or  decree  having  the  force  or  effect  of 
''interfering"  mth  the  orderh^  and  lawful  enforce- 
ment of  the  State's  tax  laws  involving  the  acquisition, 
ownership,  occupation,  transferring  and  leasing  of 
land  within  the  State's  domain,  in  the  absence  of 
complaint  that  such  laws  violate  a  right  secured  by 
the  United  States  Constitution,  as  in  Oyama  v.  Cal. 
case  No.  44.  (Jan.  19,  1948). 

Bankruptcy  Act  §§64  sub.  a; 

11  U.S.C.A.  §§104,  sub.  a; 

11  U.S.C.A.  §§  107,  subs,  b,  c; 

28  U.S.C.  §41(1)  subs.  3,  4; 

Bankruptcy  Act  §  148 ; 

11  U.S.C.A.  §548; 

40  U.S.C.A.  §258a; 

Rev.  St.  §3224; 

26  U.S.C.A.  §1543; 
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11  Am.  Jur.,  Conflict  of  Laws,  §  30 ; 

Collier  on  Bankruptcy,  14th  Ed.,  Vol.  4,  page 

157; 
Sec.  17  {Comp.  St.  §  9601  a,  sub.  (1))  ; 
1)1  re  Valade  Ref.  Mfg.  Co.  v.  City  of  Detroit, 

75  F.  Supp.  443  (Mich.)  ; 
Skaggs  v.  Comm.,  122  F.  (2(1)  721.  Cert,  denied 

315  U.S.  810. 

Because  the  duty  imposed  ou  appellee  to  levy  the 
assessment  annually  is  a  fixed  and  continuing  duty 
created  by  the  Constitution  and  laws  of  California 
imtil  all  valid  claims,  including  the  claim  of  api)ellant 
is  fully  paid,  with  interest,  and  because  such  future 
revenues  are  the  fruits  of  the  trust  of  land  within 
Paradise  Irrigation  District,  no  court  order  that  does 
not  allow  appellant,  a  cestui  que  trust,  the  full  oppor- 
tunity to  receive  such  trust  revenues,  when,  as  and  if 
collected  by  appellee,  can  be  consistent  A\dth  the  vested 
statutory  rights  of  appellant,  in  and  to  the  rents, 
issues  and  profits  of  the  restricted  land  within  this 
district,  as  that  right  was  construed  and  applied  in 
Provident  v.  Zumwalt  and  Moody  v.  Provident  cases, 
^upra,  by  the  Supreme  Court  of  California. 

That  appellant  is  a  cestui  que  trust,  with  a  vested 
interest  in  and  to  such  public  revenues,  can  not  change 
their  character,  and  render  them  subject  to  federal 
interference.  In  In  re  Spotlight  Mfg.  Co.,  75  F.  Supp. 
458,  New  York  city  sales  taxes  were  held  immune 
from  bankruptcy  interference. 

In  Lyford  v.  State  of  Xeir  York,  137  F.  (2d)  782 
(CCA.  2)  that  Court  first  held  that  it  could,  in  a 
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composition  proceeding,  interfere  with  future  revenue 
payable  as  installments  for  a  R.  R.  grade  crossing. 
This  ruling  was  reversed  after  rehearing  and  an- 
nounced in  140  F.  (2d)  840  as  follows: 

''Since  the  installments  remain  continuing  obli- 
gations of  this  (R,  R.)  debtor  and  any  successor 
in  title,  as  they  become  due,  no  plan  of  reorgani- 
zation can  be  feasible  and  hence  acceptable  which 
does  not  arrange  for  their  ])ayment  and  thus  in 
substantial  effect  safeguard  the  nltimate  interests 
of  the  State." 

Certiorari  was  denied  in  Bankers  Tr.  Co.  v.  N.  Y., 
323  U.S.  714. 

All  the  land  within  Paradise  Irrigation  District, 
together  with  its  rents,  issues  and  profits,  is  irrevo- 
cably dedicated  a  public  trust,  until  all  lawful  obliga- 
tions, including  the  bonds  owiied  by  appellant  have 
been  fully  paid,  with  interest,  according  to  the  con- 
trolling State  laws. 


FOURTH  PROPOSITION:  THE  DECREE,  AS  APPLIED,  IMPAIRS 
VESTED  RIGHTS  OF  APPELLANT  IN  VIOLATION  OF  THE 
5TH  AMENDMENT  TO  U.  S.  CONSTITUTION. 

The  substantive  rights  of  appellant  are  not  ques- 
tioned. They  have  been  clearly  and  unequivocally 
construed  and  confirmed  in  the  cases  cited  above.  The 
final  decree  is  bottomed  on  a  federal  statute  (Chap. 
IX,  Bktcy.  Act).  If  allowed,  it  not  only  breaks  the 
contract  owned  by  appellant,  ])ut  conflicts  with  con- 
trolhng  decisions  of  both  the  State  and  U.  S.  Supreme 
Courts.    In  Louisville  Jt.  Stock  Land  Bank  v.  Bad- 
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ford,  55  S.  Ct.  854  it  was  held  that  the  bankruptcy 
power  of  Congress  is  sul)jeet  to  the  Fifth  Amend- 
ment. 

In  California  the  controlling  purpose  of  the  Irriga- 
tion District  law  is  to  borrow  money,  to  finance  the 
cost  of  soil  and  water  conservation  systems.  All  the 
land  within  each  district  is  dedicated  a  public  trust. 
Such  dedication  ranks  higher  in  dignity  and  impor- 
tance than  the  dedication  in  Kentucky  to  secure  the 
mortgages  involved  in  the  Radford  case.  The  statu- 
tory lien  for  unpaid  irrigation  district  taxes  ranks 
ahead  of  mortgage  hens,  whenever  created.  (Fall- 
hrook  V.  Cowan,  131  F.  (2d)  513.   Cert,  denied.) 

The  final  decree  has  the  force  and  effect  of  con- 
fiscating appellant's  property  to  pay  the  taxes  of 
private  holders  of  land  and  mortgages,  and  of  making 
squatters  into  land  owners,  liy  federal  decree. 

It  is  submitted  that  such  judicial  intervention  is  no 
more  within  the  powers  granted  to  Courts  of  Con- 
gress, than  for  a  State  Iw  simple  statute  to  authorize 
its  Courts  to  regulate  and  control  private  claims  to 
land  within  the  federal  domain,  contrary  to  federal 
law  and  decisions. 

The  decree,  as  applied,  also  appears  to  violate  Rev. 
St.  §3224,  26  U.S.C.A.  §1543,  as  follows:  '^No  suit 
for  the  purpose  of  restraining  the  assessment  or  col- 
lection of  any  tax  shall  be  maintained  in  any  Court." 
The  one  and  only  practical  effect  of  the  decree,  if  its 
stand  will  be  to  "restrain  the  assessment  and  collec- 
tion of  taxes"  which  are  fixed  and  mandatory  under 
California  law. 
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Therefore,  the  final  decree,  as  applied,  is  objected 
to  because  it  impairs  vested  rights  of  appellant  in 
violation  of  the  Fifth  Amendment  to  the  United 
States  Constitution. 


FIFTH  PROPOSITION:  THE  DECREE,  AS  APPLIED  TO  THE 
STILL  OUTSTANDING  ORIGINAL  BONDS  IMPAIRS  A  CON- 
TRACT AND  TRUST  OBLIGATION  EXECUTED  BY  THE 
STATE  OF  CALIFORNIA  AND  SECURED  BY  ART.  I,  SEC.  10, 
CL.  1  OF  U.  S.  CONSTITUTION,  AND  BY  ART.  I,  SEC.  16  AND 
ART.  Xin,  SEC.  6  OF  CALIFORNIA  CONSTITUTION. 

The  claim  of  appellant  consists  of  a  contractual  obli- 
gation evidenced  by  bonds  and  coupons  issued  in  1917 
and  1920  and  governed  by  the  laws  applicable  on  those 
dates.  There  is  no  complaint  that  appellee  does  not 
have  the  power  to  collect  revenue  sufficient  to  pay 
appellant  in  full. 

Stats.  1939,  Ch.  72  which  is  the  statute  purporting 
to  consent  to  Federal  jurisdiction,  applied  retrospec- 
tively to  previously  executed  contract  obligations 
made  by  the  State  or  its  agencies,  would  contravene 
Art.  I,  Sec.  10,  cl.  1  of  the  U.  S.  Constitution,  and 
also  Art.  I,  Sec.  16  and  Art.  XIII,  Sec.  6  of  the  Cali- 
fornia Constitution. 

Shoiise  V.  Quinley  and  Selby  v.  Oakdale  I.  D. 

supra ; 
County  of  Los  Angeles  v.  Bockhold,  3  Cal.  (2d) 
192. 

An  attempt  by  the  Arkansas  Legislature  and  Su- 
preme Court  to  give  tax  delinquent  holders  of  land 
more  time,  after  a  tax  title  deed  had  been  executed 
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was  disallowed  in  Wood  v.  Lovett,  313  U.S.  362,  as 
an  impairment  of  contract  in  a  tax  title  deed.  But, 
the  rights  of  private  holders  of  tax  title  deeds  rest  on 
a  very  different  base  from  the  rights  of  persons  hold- 
ing a  contract  with  the  State  or  its  agency  promising 
to  repay  money  borrowed.  The  California  Court  in 
Provident  v.  ZumtvaU,  suj^ra,  explains  that  the  liolder 
of  a  tax  title  deed  must  assume  payment  of  assess- 
ments to  pay  the  bonds  of  the  district  the  same  as 
the  previous  title  holdei',  until  they  are  all  fully  paid, 
with  interest. 

There  was  nothing  in  tlie  laws  of  Cahfornia,  at  the 
time  the  bonds  o^vned  l^y  appellant  were  issued  which 
allowed  any  federal  intervention  and  appellant's 
bonds  and  coupons  are  immime  from  impairment  by 
any  Couii:  decree,  except  upon  proof  that  they  suffer 
from  some  legal  infirmity. 

In  Cargile  v.  N.  Y.  Tr.  Co.,  67  F.  (2d)  585  a  pro- 
ceeding to  which  the  State  had  waived  its  immunity 
and  consented  to  be  sued,  was  disallowed  on  the 
gromid  that  the  State  was  the  real  party  in  interest, 
and  therefore  the  jurisdiction  of  the  federal  Court 
must  fail. 

The  final  decree,  as  applied  contravenes  the  prin- 
ciple annoimced  by  this  Court  in  the  case  of  Security 
1st  Nat.  Bank  v.  Rindge  L.  d:  N.  Co.,  85  F.  (2d)  557, 
561,  Cert,  denied  299  U.  S.  613  that  a  mortgage  holder 
must  be  paid,  because  of  the  protection  guaranteed 
by  the  Federal  Constitution. 

In  Petition  of  Schwarz,  61  N.Y.S.  (2d)  578,  the 
Supreme  Court  of  N.  Y.  decreed  that:  "The  admin- 
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istration  of  a  trust  of  land  is  governed  by  the  law 
of  that  State  only."  (Restatement  of  Conflict  of  Laws, 
Sec.  243.) 

An  attempt  by  the  Province  of  Alberta  to  impair 
the  obligation  of  contract  in  similar  bonds  was  dis- 
allowed as  ultra  vires  in  Board  of  Trustees  Lethhridge 
Northern  Irrigation  District  v.  I.  0.  F.,  2  L.L.R.  273 
(1940).  Also  in  Reference  re  Debt  Adj.  Act  1937, 
1  D.L.R.  1,  the  Canada  Supreme  Court  and  in  Plourde 
V.  Roy,  1  D.L.R.  426,  the  Alberta  Supreme  Court  dis- 
allowed the  statutes  as  ultra  vires. 

The  final  decree,  as  applied  to  appellant's  still  out- 
standing original  6%  Paradise  Irr.  Dist.  bonds  is  an 
order  appellee  cannot  lawfully  obey  and  it  is  objected 
to  because  it  contravenes  the  provisions  of  Art.  T, 
Sec.  10,  CI.  1  of  the  U.  S.  Constitution,  and  also  of 
Art.  I,  Sec.  16  and  Art.  A^IIT,  Sec.  6  of  the  CaU- 
fornia   Constitution. 


SIXTH  PROPOSITION:  THE  DECREE  LIMITING  THE  TIME 
WITHIN  WHICH  TO  CLAIM  THE  FUNDS  IN  CUSTODIA 
LEGIS  TO  12  MONTHS  IS  AN  ERROR  OF  LAW. 

The  administration  of  the  fund  in  ciistodia  legis  on 
account  of  appellant's  claim  is  governed  and  con- 
trolled by  Judicial  Code,  Sections  851-852,  Title  28, 
which  provides  no  limitation  on  the  time  within  which 
appellant's  claim  may  be  filed  and  paid.  No  authority 
to  impose  any  time  limitation  is  allowed  by  11  IJSCA 
401-403,  the  l)ase  of  this  case.  Obiection  to  this  x^art 
of  the  decree  was  duly  presented  (R.  5)  and  supported 
by  brief   (R.  7/21).    The  objection  was  ignored  by 
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appellee  (R.  23).  This  limitation  in  the  decree  should 
be  set  aside  by  this  Court,  on  the  grounds  that  it  is 
unfair  to  ai^pellant,  and  that  it  is  an  error  of  law. 
Appellee  has  not,  and  can  not  justly  object  to  this 
modification,  which  is  respectfully  requested. 


SEVENTH  PROPOSITION:  THE  INJUNCTIVE  PROVISIONS  IN 
THE  FINAL  DECREE  AS  APPLIED,  ARE  AN  ERROR  OF  LAW, 
AND  A  GIFT  OF  PUBLIC  FUNDS  PROHIBITED  BY  ART.  IV, 
SEC.  31  OF  THE  CALIFORNIA  CONSTITUTION. 

Objections  to  the  injunctive  i)rovisions  in  the  final 
decree  were  also  duly  presented.  (R.  6.)  Brief  and 
citations  in  support  thereof  were  also  submitted.  (R. 
12/19.)  In  addition  to  conflicting  with  the  statutes, 
code  provisions  and  citations  presented  (R.  12/19),  the 
decree  as  applied  contravenes  the  prohibition  in  Rev. 
St.  §  3224,  26  USCA  §1543,  as  follows: 

"No  suit  for  the  purpose  of  restraining  the 
assessment  or  collection  of  any  tax  shall  be  main- 
tained in  any  court." 

The  one  and  only  effect  of  the  injunction  in  the 
final  decree,  if  it  stand,  would  be  to  "restrain  the 
assessment  and  collection  of  taxes"  and  therefore 
conflict  with  the  controlling  State  law  as  construed 
and  apjDlied  in  Provident  v.  Ziimwalt  and  Moody  v. 
Provident,  supra. 

An  injunction  presupposes  that  the  Court  has  ob- 
tained jurisdiction  of  the  property  of  a  bankrupt. 
No  such  jurisdiction  is  permitted  under  Chaj).  IX  of 
the  Bankruptcy  Act.   Spellings  v.  JJcwcy,  supra.  Also 
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that  a  decree  may  be  entered  enjoining  and  restrain- 
ing the  bankrupt  from  certain  future  conduct.  No 
such  jurisdiction  is  granted  under  Chap.  IX.  Noth- 
ing in  the  contract  between  appellee  and  the  RFC 
would  be  infringed  by  removing  the  injunction  in 
the  filial  decree.  No  one  has  objected  to  its  exclusion, 
as  requested.    (R.  6,  12/19.) 

The  Federal  Statute,  28  USCA  §  379  expressly  pro- 
hibits the  issuance  of  any  injunction  to  restrain  pro- 
ceedings in  a  State  Court,  except  in  certain  cases 
based  on  the  Federal  Bankruptcj^  power.  Proceedings 
iDider  Chap.  IX  of  the  Bankruptcy  Act  are  not 
actions  in  rem,  and  even  when  the  ])ankruptcy  proceed- 
ing is  a  res  case,  an  injimction  is  to  be  sparingly 
applied.  (Toucey  v.  N.  Y.  Life  Ins.  Co.,  314  U.  S. 
119.) 

The  funds  in  possession  of  the  district  treasurer 
have  not  been  covered  in  any  way  in  this  proceeding. 
Those  funds,  present  and  future,  are  trust  funds  in 
and  to  which  appellant,  as  a  cestui  que  trust,  has  a 
statutory  and  continuing  interest  and  vested  right. 
Appellee  is  a  trust  of  land,  a  political  subdivision 
of  the  State  of  California,  and  its  officers  and  affairs 
are  fiscal  affairs  of  the  State,  subject  to  no  federal 
veto  or  interference  ''where  that  action  would  con- 
travene the  pro\isions  of  the  Federal  Constitution." 
(U.  S.  V.  Bekins,  supra.) 

The  only  in j miction  autliorized  in  the  Federal 
Statute  forming  the  ])ase  of  this  proceeding,  is  for 
tlie  period  before  the  final  decree  is  entered.  Nothing 
in  Chap.  IX  allows  a  final  decree  to  include  any  in- 
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jnnctive  proAdsions  whatever.  The  only  reference  to 
an  injunction  in  this  Federal  Statute,  is  in  Section 
403(c).  Had  the  Congress  intended  Chap.  IX  pro- 
ceedings to  be  immune  from  the  inhilntions  in  28 
USCA  §  379,  it  failed  to  say  so.  Therefore,  the  in- 
junctive provision,  as  follows  "l)e  and  they  are  hereby 
forever  i-estrained  and  enjoined  from  otherwise  as- 
serting any  claim  or  demand  whatsoever  as  against 
the  petitioning  district  or  its  officers,  or  against  the 
property  situated  therein  or  the  owners  thereof" 
(R.  21-32)  is  without  warrant  of  law,  deprives  appel- 
lant of  vested  rights  secured  by  the  U.  S.  Consti- 
tution, and  it  conflicts  with  the  controlling  State 
law  as  construed  and  applied  in  Moody  v.  Provident, 
supra,  and  ^^dth  recent  U.  S.  Supreme  Court  cases, 
supra. 

Because  the  sole  effect  of  the  in j  miction  complained 
of,  if  it  stand,  would  be  to  unlawfully  give  funds  be- 
longing to  the  State,  or  its  agency,  it  also  contravenes 
the  provisions  in  Art.  IV,  Sec.  31  of  the  California 
Constitution.  ^ 

EIGHTH  PROPOSITION:  THE  DECREE  WHICH  GIVES  LONG 
TERM  4%  BONDS  TO  ONE  CREDITOR,  BUT  DENIES  EQUAL 
TREATMENT  TO  APPELLANT'S  CLAIM  IS  UNFAIR. 

In  Mason  v.  Paradise  I.  D.,  326  U.  S.  536,  the 
Court  said: 

"The  fact  that  the  R.F.C.  holds  the  vast  ma- 
jority of  all  the  bonds  *  *  *  does  not  mean  that 
it  is  entitled  to  preferred  treatment.  It  is  clear 
that  it  is  not." 
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Then,  the  Court  vsaid : 

"It  is,  of  course  possible  that  52.521  cents  in  cash 
may  not  be  as  advantageous  an  otfer  as  52.521 
cents  in  new  and  refunding  bonds.  But  there 
is  no  showing  that  it  is  not.  Hence  it  is  impos- 
sible for  us  to  say  that,  although  a  difference  in 
treatment  was  warranted,  any  discrimination  in 
favor  of  the  R.F.C.  was  so  great  as  to  be  mifair." 

The  R.F.C.  loan  to  appellee  was  disbursed  under 
instructions  dated  December  17,  1934.  (R.  87,  No. 
9925.)  Appellee  contracted  to  pay  interest  at  4%  on 
the  amoimt  borrowed  from  RFC  which  equalled 
52.521%  of  the  face  value  of  the  original  6%  bonds. 
This  interest  has  been  paid  to  the  RFC.  (R.  149, 
No.  9925.)  All  interest  due  the  RFC  since  1934  has 
been  paid,  while  the  interest  lawfully  due  appellant 
upon  his  original  6%  bonds  since  1934  has  been  mi- 
lawfully  withheld,  except  for  two  small  interest  pay- 
ments in  November  1936  and  January  1937,  on  prioi* 
matured  couT)ons.  (R.  157,  No.  9925.)  Thus,  interest 
has  been  paid  on  the  claim  of  the  RFC  at  4%  per 
amium,  amounting  to  at  least  40%  of  tliat  claim.  This 
past  due  interest  is  denied  ai^pellant,  even  to  the  equal 
-extent  of  4%  on  52.521%  of  the  principal,  which  fact 
appellee  is  invited  to  deny,  if  incorrect. 

The  plan  of  composition  which  allows  the  RFC  to 
pocket  and  retain  full  interest  on  its  claim,  which 
appellee  has  paid  the  RFC  in  violation  of  Section  52 
of  the  controlling  State  law,  and  also  to  give  the 
RFC  long  term  refundings  bonds,  with  interest  fixed 
at  4%  tax  exempt,  while  disallowing  appellant  any 
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interest  on  his  claim  during  the  same  years,  and 
denying  him  the  equal  privilege  of  taking  the  re- 
funding bonds,  is  clearly  a  gross  case  of  discrimina- 
tion not  permissible  by  Chap.  IX  or  any  other  chapter 
of  the  Bankruptcy  Act. 

As  said  by  Mr.  J.  Frankfurter,  dissenting  in  this  ; 
case:  ''Nor  do  considerations  of  policy  require  that 
the  RFC  be  given  such  a  two  faced  character  *  *  *  It 
must  be  remembered,  however,  that  the  mere  failure 
*  *  *  to  accept  a  plan  of  comj^osition  does  not  prove 
that  its  resistance  is  imj^roperly  or  imfairly  re- 
calcitrant. *  *  *  In  esta1)lishing  these  classes,  credi- 
tors are  not  properly  grouped  who,  on  the  face  value 
of  the  same  bonds,  get  different  equivalents,  and  are, 
as  to  the  only  thing  that  matters,  not  bound  together 
by  the  same  ties  but  separated  by  antagonistic  in- 
terests." 

The  decree,  as  applied,  violates  both  State  and  Fed- 
eral law,  including  §  83,  sub.  d.  of  the  Act,  11  USCA 
§403,  sub.  d. 


NINTH  PROPOSITION:  THE  DISCHARGE,  AS  APPLIED  CON- 
FLICTS WITH  THE  DENIAL  OF  DISCHARGE  FROM  THE 
SAME  DEBTS,  AND  WHICH  IS  RES  JUDICATA. 

The  same  plan  of  composition  involved  in  the  in- 
stant case,  was  presented  by  appellee  on  January  14, 
1936,  to  the  U.  S.  District  Court. 

"J.  R.  Mason  appeared  and  filed  an  answer 
setting  up  the  unconstitutionality  of  the  Act  and 
substantially  the  same  defenses  that  he  has  set 
up  in  this  pleading.    He  also  filed  a  Motion  to 
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Dismiss,  and  this  Court  on  October  28,  1936,  en- 
tered a  judgment  of  dismissal  which  has  never 
been  appealed  from  and  is  now  final,  a  copy  of 
which  judgment  of  dismissal  was  admitted  in  evi- 
dence as  Respondent's  Exhibit  No.  4."  (R.  86/89, 
No.  9925.) 

The  case  of  Chicot  Co.  Dr.  Dist.  v.  Baxter  State 
Bank,  308  U.  S.  371  is  controlling,  the  Court  having 
annoimced  at  page  377: 

*' There  can  be  no  doubt  that  if  the  question  of 
the  constitutionality  of  the  statute  (11  USCA 
301-304)  had  actually  been  raised  and  decided  by 
the  District  Court  in  the  proceeding  to  effect  a 
plan  of  debt  re-adjustment  in  accordance  with  the 
statute,  that  determination  would  have  been  final 
save  as  it  was  open  to  direct  review  upon  appeal. 
Stoll  V.  Gottlieb,  305  US  165." 

More  recently  this  Court  in  the  case  of  Shepherd  v. 
McDonald,  157  Fed.  (2d)  467  ruled  squarely  that 
a*  *  *  (denial  of  a  discharge  from  the  delfts  prov- 
able, or  failure  to  apply  for  it  within  the 
statutory  time,  bars  an  application  in  a  second 
proceeding  for  discharge  from  the  same  debts." 

Had  appellant  ignored  the  first  proceeding,  there 
is  no  question  that  it  could  now  be  effectively  pleaded 
as  res  judicata  by  appellee,  and  no  second  proceeding 
would  have  been  necessary,  mider  the  rule  announced 
in  the  Chicot  County  case,  supra.  Appellant  did  not, 
like  the  Baxter  State  Bank,  ignore  the  first  proceed- 
ing, and  he  obtained  a  judgment,  which  is  long  since 
final.    (R.  89,  No.  9925.) 
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In  Nashville  C.  &  St.  L.  RE.  Co.  v.  Walters,  294 
U.  S.  405,  415,  appears 

li*  *  *  ^  statute  valid,  when  enacted,  may  be- 
come invalid  by  a  change  in  the  conditions  to 
which  it  is  applied." 

It  is  requested  that  the  judgment  of  dismissal 
(R.  89,  No.  9925),  be  given  the  full  faith  and  credit 
that  it  is  entitled  to  according  to  the  law  as  con- 
strued and  applied  in  the  Chicot  County  case,  supra. 


SUMMARY. 

Paradise  Irrigation  District  is  a  trust  of  land 
within  the  sovereign  domain  of  California,  the  rents, 
issues  and  profits  of  which  are  fixed  and  controlled 
by  State  law  and  decisions  when,  as  here,  no  federal 
right  is  asserted.  The  above  cited  recent  cases  by  the 
Supreme  Court  of  the  U.  S.  adliere  steadfastly  to 
the  immunity  of  such  State  aifairs  from  federal 
interference,  and  are  decisive  that  the  Courts  of 
Congress  must  give  this  doctrine  of  immunity  full 
effect.  Nothing  in  11  USCA  401-403  or  in  any  de- 
cision by  the  U.  S.  SujDreme  Court,  including  the 
Bekins  case  reverses  or  even  modifies  this  paramount 
sovereignty  of  the  States  to  tax  and  control  the 
private  tenure  of  land  within  the  domain  of  the 
States,  and  to  execute  fixed  and  irrevocable  contracts 
to  repay  money  borrowed  by  the  States  or  their 
political  subdivisions.  J 
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The  rent  of  this  trust  of  land  is  security  for  the 
claim  of  appellant.  The  net  rent  which  speculators 
will  be  in  position  to  misappropriate  will  increase, 
should  the  &ial  decree,  as  applied  be  allowed,  be- 
cause the  annual  ad-valorem  land  assessments  re- 
quired by  law  to  repay  the  money  invested  by  appel- 
lant, could  then  be  lowered.  Instead  of  promoting 
the  common  good,  such  a  decree  can  only  have  the 
economic  effect  of  making  the  cost  of  acquiring  de- 
sirable home,  orchard  and  farm  sites  even  more  pro- 
hibitive to  those  now  landless. 

That  this  economic  consequence  has  already  largely 
come  to  pass  appears  in  ''A  Trip  to  Paradise", 
(Editorial  page  of  San  Francisco  Chronicle,  May 
16,  1947),  which  reveals  that  land  prices  in  Para- 
dise Irrigation  District  ''are  soaring,  and  almond 
acreage  you  could  have  picked  up  in  1929  for  $50  an 
acre  now  costs  $1000  an  acre  and  over." 

The  late  Justice  Cardozo  in  the  case  of  Morning- 
star  V.  Lafayette  Hotel  Co.  (1914),  211  N.  Y.  465, 
wrote : 

"To  enforce  one's  rights  when  they  are  violated 
is  never  a  legal  wrong,  and  may  often  be  a  moral 
duty.  It  happens  in  many  instances  that  the  vio- 
lation passes  with  no  effort  to  redress  it — some- 
times from  praiseworthy  forbearance,  sometimes 
from  weakness,  sometimes  from  mere  inertia. 
But  the  law,  which  creates  a  right,  can  certainly 
not  concede  that  an  insistence  upon  its  enforce- 
ment is  evidence  of  a  wrong." 
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In  Catholic  Order  of  Foresters  v.  State  of  North 
Dakota,  67  N.  D.  228,  271  N.  W.  670,  the  State  Su- 
preme Court  observed  as  follows: 

'*It  follows  that  the  question  here  is  purely 
and  simply  one  of  contract.  Whether  profit  shall 
be  made  or  loss  shall  be  suffered  by  either  the 
maker  or  the  holders  of  these  bonds,  is  wholl}- 
immaterial. 

The  rights  and  obligations  of  the  parties  are 
defined  by  the  contract  in  the  bond,  including, 
of  course,  the  statute  pursuant  to  which  the  bonds 
were  issued." 

AVherefore  the  final  decree  which  contravenes  the 
rights  and  obhgations  of  the  parties  ought  to  he 
amended  so  as  to  in'otect  the  claim  of  apjjellant,  or 
else  set  aside  and  reversed,  and  this  j^roceeding  dis- 
missed upon  one  or  more  of  the  constitutional  and 
statutory  grounds  alcove  presented. 

Dated,  San  Francisco,  California, 
April  9, 1948. 

Respectfully  submitted, 
J.  R.  Mason, 

Appellant,  Pro  se. 
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In  the  United  States  District  Court,  for  the 
Northern  District  of  California,  Sonthem 
Division 

Civil  Action  No.  25228-G 

HEARST  PUBLICATIONS,  INCORPORATED, 
a  corporation, 

Plaintife, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT  FOR  REFUND  OF  TAXES 
ILLEGALLY  COLLECTED 

Plaintiff  complains  of  defendant  and  foi-  cause 
of  action  alleges: 

I. 

Plaintiff  is,  and  at  all  times  herein  referred  to 
was,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California 
qualified  to,  'and  doing  business  in  the  Southern 
Division  of  the  Northern  District  of  California  and 
elsewhere,  and  is  a  citizen  of  the  United  States  of 
America. 

II. 

Plaintiff  is  now  and  for  many  years  last  past  and 
at  all  times  herein  mentioned  has  been  the  Owner 
and  Publisher  of  the  San  Francisco  Examiner  and 
the  San  Francisco  Call-Bulletin,  each  of  which  is 
a  daily  newspaper,  published,  printed,  sold,  circu- 
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lated  and  distributed  in  the  City  and  County  of 
San  Francisco,  State  of  [1*]  California. 

III. 

This  is  an  action  for  the  recovery  of  Social  Secur- 
ity and  Federal  Unemplo\Tnent  Taxes  erroneously 
and  illegally  collected  under  the  provisions  of  Title 
IX  of  the  Social  Security  Act  and  the  Federal  Un- 
employment Tax  Act,  from  plaintiff.  It  is  brought 
against  the  United  States  of  America. 

IV. 

At  all  times  as  used  herein  the  term  "News  Ven- 
dor" means  a  person  over  the  age  of  eighteen  (18) 
years  who  purchased  newspapers  at  wholesale  from 
the  Plaintiff  publisher  and  resells  the  same  at  re- 
tail upon  the  public  streets  in  the  C  ity  and  County 
of  San  Francisco,  State  of  California. 

V. 

Heretofore,  and  on  or  about  the  9th  day  of  Feb- 
ruary, 1942,  the  Collector  of  Internal  Revenue  for 
the  1st  District  of  California  issued  and  sent  to 
plamtiff  his  Notice  and  Demand  for  Tax  Due  under 
Title  IX  of  the  Social  Security  Act  demanding 
payment  within  ten  days  from  said  date  of  the 
sum  of  $1,302.01  tax,  and  interest  in  the  sum  of 
$312.48,  a  total  of  $1,614.49,  alleged  to  be  due  for 
the  period,  January  1,  1937,  to  December  31,  1937, 
under  the  provisions  of  said  Act  on  the  assumed 
or  alleged  eai-nings  of  News  Vendors  selling  the 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript. 
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San  Francisco  Examiner  and  the   San   Francisco 
Call-Bulletin  in  the  City  of  San  Francisco. 

VL 
Thereafter,  and  on  or  about  February  14,  1942, 
plaintiff  paid  said  sum  to  the  Collector  of  Internal 
Revenue  for  the  First  District  of  California  and 
at  the  same  time  filed  its  written  protest  and  claim 
for  refund  of  the  said  sum  of  $1,614.49,  A  copy 
of  said  written  protest  and  claim  for  I'efund  is 
hereunto  attached  marked  Exhibit  "1"  and  is  by 
this  reference  made  a  part  hereof.  Plaintiff  in  said 
written  protest  and  claim  foi-  refund  [2]  stated 
the  grounds  of  said  protest  and  the  basis  of  the 
said  claim  for  refund. 

VII. 
Thereafter  the  Commissioner  of  Tntornal  Rev- 
enue disallowed  and  rejected  the  s;iid  claim  for 
refund  and  pursuant  to  the  provisions  of  Section 
3772(a)(2)  of  the  Internal  Revenue  Code  the  Com- 
missioner of  Internal  Revenue  b}'  registered  letter 
bearing  date  July  13,  1945,  advised  plaintiff  that 
said  claim  for  refund  was  disallowed.  A  copy  of 
the  said  letter  is  hereimto  attached  marked  Exhibit 
"2"  and  is  by  this  reference  made  a  part  hereof. 

VIII. 
That  the  San  Francisco  Examiner  and  the  San 
Francisco  Call-Bulletin,  each  a  daily  newspaper, 
for  many  years  last  past  and  at  all  times  herein 
mentioned  have  been  sold  at  retail  on  the  public 
streets  of  the  City  and  County  of  San  Francisco, 
State  of  California,  by  news  vendors.    Said  news 


United  States  of  America  5 

vendors  purchase  copies  of  the  San  Francisco  Ex- 
aminer and  the  San  Francisco  Call-Bulletin  at  a 
wholesale  rate  per  100  copies  and  thereafter  sell 
said  newspapers  to  buyers  thereof  at  the  retail 
sale  price  of  five  cents  per  copy  for  each  copy  of 
the  daily  issue  of  said  news]3apers  and  at  tlie  estab- 
lished retail  sale  price  for  the  Sunday  issue  of 
said  San  Francisco  Examiner. 

IX. 

At  all  times  herein  mentioned  the  profit  to  news 
vendors  has  been  and  now  is  the  difference  between 
the  wholesale  price  per  100  copies  and  the  retail 
sales  price  per  copy  charged  by  said  news  vendoi-s 
to  the  purchasers  thereof. 

X. 

In  the  year  1937  the  news  vendors  joined  to- 
gether in  an  organization  and  represented  to  the 
plaintiff  that  as  an  organization  they  desired  to 
enter  into  a  contract  providing,  among  other  things, 
for  the  purchase  and  sale  of  newspapers  in  said 
City.  [3] 

Thereafter,  after  negotiations  between  plaintiff 
and  said  organization,  said  parties  agreed  upon  the 
conditions  to  be  incorporated  in  a  contract  provid- 
ing, among  other  things,  for  the  purchase  and  sale 
of  newspapers  in  said  City.  Said  contract  was 
reduced  to  writing  and  on  or  about  August  31,  1937, 
was  signed  by  plaintiff,  and  the  said  organization, 
of  news  vendors.  A  copy  of  said  contract  is  here- 
unto attached  marked  Exhibit  "3"  and  is  by  this 
reference  made  a  part  hereof. 
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XI. 

During  all  of  the  period  of  the  negotiation  of 
the  said  contract,  Exliibit  "3",  and  at  the  time  of 
the  execution  thereof  it  was  the  intent  and  purpose 
of  the  organization  of  news  vendors  and  of  plaintiff 
to  create  and  maintain  as  between  the  news  vendors 
and  plaintiff  the  relationship  of  buyer  and  seller 
and  to  establish  and  maintain  the  news  vendors  as 
independent  contractors. 

XII. 

Subsequent  to  the  execution  of  tlic  said  contract, 
Exliibit  "3",  and  throughout  the  term  thereof,  the 
said  news  vendors  and  plaintiff  construed  and  in- 
terpreted said  contract  as  establishing  as  between 
said  parties  the  relationship  of  buyer  and  sellei- 
and  construed  and  interpreted  the  status  of  the 
news  vendors  under  the  provisions  of  said  contiact 
as  that  oi'  inde))endent  contractors  and  not  other- 
wise. Said  parties  throughout  all  of  the  terms  of 
said  contract  acted  with  the  intent  tuiCi  in  tho  be- 
lief that  the  said  contract  would  be  ii.terpreted  and 
construed  as  intended  by  said  parties. 

XIII. 

"Thereafter  on  January  24,  1939,  and  May  28, 
194;b,  and  August  31,  1942,  and  August  28,  1944, 
said  parties  entered  into  new  contracts.  Ea^li  of 
said  contracts  [4]  provide,  among  other  things,  for 
the  purchase  at  wholesale  and  to  the  sale  at  retail 
by  said  news  vendors  of  newspapers  on  the  streets 
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of  the  City  and  County  of  San  Francisco,  State  of 
California,  and  are  similar  in  text,  with  some  modi- 
fications, to  the  contract  of  August  31,  1937,  Exhibit 
"3",  but  the  terms  of  none  of  which  subsequent 
contracts  modified  or  purport  to  modify  in  any 
respect  the  independent  relationship  of  the  parties 
thereto. 

XIV 

During  all  of  the  period  of  negotiation  of  each 
of  the  said  four  contracts  subsequent  to  Exhibit  "3" 
and  at  the  time  of  the  execution  of  each  thereof  it 
was  the  intent  and  purpose  of  the  organization  of 
news  vendors  and  of  plaintiif  to  maintain  the  rela- 
tionship of  buyer  and  seller  and  to  maintain  the 
status  of  said  news  vendors  as  independent  contrac- 
tors. Said  parties  during  the  term  of  said  contracts 
have  acted  with  the  intent  and  m  the  belief  that 
the  said  contracts  would  be  interpreted  and  con- 
strued as  intended  by  said  parties. 

XV. 

That  none  of  the  news  vendors  selling  the  San 
Francisco  Examiner  and/or  the  San  Francisco  Call- 
Bulletin,  each  a  daily  newspaper,  on  the  streets  of 
the  City  and  County  of  San  Francisco,  State  of 
California,  aie  now  and  none  thereof  have  at  any 
time  been  employees  of  plaintiff.  Said  news  vendors 
are  now  and  always  have  been  independent  con- 
tractors purchasing  from  plaintiff  newspapei's  at 
a  wholesale  price  per  100  copies  and  thereafter 
selling  said  newspapers  at  retail  to  the  jiublic  at 
a  retail  price. 
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That  plaintiff  neither  has  nor  exercises  nor  claims 
to  have  or  exercise  any  control  or  any  right  to 
control  over  the  means  and  methods  of  said  news 
vendors  or  any  of  them  in  the  retail  sale  of  said 
newspapers  to  the  public  on  the  public  streets  of 
the  City  and  County  of  San  Francisco,  State  of 
California,  and  said  news  vendors  are  responsiljle 
to  plaintiff  for  the  results  [5]  accomplished  in  the 
retail  sale  of  said  newspapers  to  the  public  and  on 
the  public  streets  in  said  City  only. 

XVI. 

That  there  is  no  liability  of  plaintiff  under  Title 
IX  of  the  Social  Security  Act  for  the  sum  of 
$1,302.01  tax,  and  interest  in  the  smn  of  .'{%?I12.48, 
a  total  of  $1,614.49,  or  any  other  sum,  upon  the 
assumed  or  alleged  earnings  of  news  vendors  sell- 
ing the  San  Francisco  Examinei-  and/or  tlie  Sau 
Francisco  Call-Bulletin  in  the  City  and  County  of 
San  Francisco,  State  of  California,  for  and  during 
the  period,  January  1,  1937,  to  December  31,  1937. 

XVII. 

No  part  of  the  sum  of  $1,614.49  claimed  by  i^lain- 
tiff  as  a  refund  as  alleged  in  Paragraph  VI  hereof 
has  been  repaid,  nor  has  the  same  or  any  thereof 
been  credited  upon  the  admitted  liability  for  Social 
Security  and/or  Federal  Unemployment  Tax  oT 
plaintiff  and  the  whole  thereof,  together  with  in- 
terest thereon  as  allowed  by  law  is  wholly  due 
and  owing  from  defendant  to  plaintiff  and  unpaid. 

Wherefore,  Plaintiff  demands  judgment  against 
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defendant  for  the  svjn  of  $1,614.49,  interest  and 
costs. 

Count  II 

I. 

Plaintiff  realleges  as  though  set  out  herein  in  full 
all  of  the  allegations  of  Paragraphs  I,  II,  III, 
IV,  VIII,  IX,  X,  XI,  XII,  XIII,  XIV  and  XV 

of  Count  I  of  this  complaint. 

II. 

Heretofore,  and  on  or  about  the  23rd  day  of 
January,  1943,  the  Collector  of  Internal  Revenue 
for  the  First  District  of  California,  issued  and  sent 
to  plaintiff  his  Notice  and  Demand  for  Tax  Due 
Under  Title  IX  of  the  Social  Security  Act,  de- 
manding payment  within  ten  days  from  said  date 
of  the  sum  of  $2,048.41  tax,  and  interest  in  the 
sum  of  $423.06,  a  total  of  $2,531.47,  alleged  to 
be  due  for  the  period,  January  1,  1938,  to  Decem- 
ber 31,  1939,  under  the  provisions  of  said  Act  on 
the  assumed  or  alleged  earnings  of  news  vendors 
selling  the  San  Francisco  Examiner  and  the  San 
Francisco  Call-Bulletin  in  the  City  of  San  Fran- 
cisco. 

III. 

Thereafter  and  on  or  about  the  22nd  day  of 
January,  1943,  plaintiff  paid  said  sum  to  the  Col- 
lector of  Internal  Revenue  for  the  First  District 
of  California  and  at  the  same  time  filed  its  written, 
protest  and  claim  for  refund  of  the  said  smn  of 
$2,531.47.  A  copy  of  said  written  protest  and  claim 
for  refund  is  hereunto   attached  marked   Exhibit 
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"4"  and  is  by  this  reference  made  a  pai-t  hereof. 
Plaintiff  in  said  written  protest  and  ehiim  for  re- 
fund stated  the  grounds  of  said  protest  and  the 
basis  of  the  said  claim  for  refund. 

IV. 
That  there  is  no  liability  of  plaintiff  mider  the 
Social  Security  Act  for  the  sums  of  $2,048.41  tax, 
and  interest  in  the  sum  of  $483.06,  a  total  of 
$2,531.47,  or  any  other  sum,  upon  the  assumed  or 
alleged  earnings  of  news  vendors  selling  the  San 
Francisco  Examiner  and/or  the  San  Francisco  Call- 
Bulletin  in  the  City  and  County  of  San  Francisco, 
State  of  California,  for  and  during  the  peiiod,  Jan- 
uary 1,  1938,  to  December  31,  1938. 

V. 

No  part  of  the  sum  of  $2,531.47,  claimed  by 
plaintiff  as  a  refund  as  alleged  in  Paragraph  VI 
hereof  has  been  refunded  noi"  has  the  same  or  any 
thereof  been  credited  upon  the  admitted  liability 
for  Social  Security  or  Federal  Unemployment  In- 
surance Tax  of  Plaintiff  and  the  whole  tliereof,  to- 
gether with  interest  thereon  as  allowed  by  law,  is 
wholly  due  and  owing  from  defendant  to  i)]aintiit 
and  unpaid. 

"Wherefore,  plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $2,531.47,  inlcie.^t  and 
costs.  [7] 

Count  III 

I. 

Plaintiff,  realleges  as  though  set  out  herein  in  full 
all  of  tJae  allegations  of  Paragrai)hs  I,  II,  III,  IV, 
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VIII,  IX,  X,  XI,  XII,  XIII,  XIV  and  XV  of 

Count  I  of  this  complaint. 

II. 

Heretofore,  and  on  or  about  the  2nd  day  of  Feb- 
ruary, 1945,  the  Collector  of  Internal  Revenue  for 
the  First  District  of  California  issued  and  sent  to 
plaintiff  his  Notice  and  Demand  for  Tax  Due 
Under  Title  IX  of  the  Social  Security  Act,  de- 
manding payment  within  ten  days  from  said  date 
of  the  sum  of  $1,765.59  tax,  and  interest  in  the  sum 
of  $422.17,  a  total  of  $2,187.76,  alleged  to  be  due 
"for  the  calendar  year  1940,"  under  the  provisions 
of  said  Act  on  the  assumed  or  alleged  earnings  of 
News  vendors  selling  the  San  Francisco  Examiner 
and/or  the  San  Francisco  Call-Bulletin  in  the  City 
of  San  Francisco. 

III. 

Thereafter,  and  on  or  about  the  12th  day  of  Feb- 
ruary, 1945,  plaintiff  paid  said  sum  to  the  Collec- 
tor of  Internal  Revenue  for  the  First  District  of 
California  and  at  the  same  time  filed  its  written 
protest  and  claim  for  refund  of  the  said  sum  of 
$2,187.76.  A  copy  of  said  written  protest  and  claim 
for  refund  is  hereunto  attached  marked  Exhibit 
''5"  and  is  by  this  reference  made  a  part  hereof. 

Plaintiff  in  said  written  protest  and  claim  for 
refund  stated  the  grounds  of  said  protest  and  the 
basis  of  the  said  claim  for  refund. 

IV. 

That  there  is  no  liability  of  plaintiff  under  the 
Social  Security  Act  for  the  sums  of  $1,765.59  tax, 
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and  interest  in  the  sum  of  $422.17,  a  total  of 
$2,187.76,  or  any  other  sum,  upon  the  assumed  or 
alleged  earnings  of  news  vendors  selling  the  San 
Francisco  Examiner  and/or  the  San  Francisco  Call- 
Bulletin  m  the  [8]  City  and  Coimty  of  San  Fran- 
cisco, State  of  California,  for  and  during  "the 
calendar  year  1940." 

V. 

No  part  of  the  sum  of  $2,187.76,  claimed  by 
plaintiff  as  a  refund  as  alleged  in  Paragraph  VI 
hereof  has  been  refunded  nor  has  the  same  or  any 
thereof  been  credited  upon  the  admitted  liability  for 
Social  Security  or  Federal  Unemployment  Insur- 
ance Tax  of  Plaintiff  and  the  whole  thereof,  to- 
gether with  interest  thereon  as  allowed  by  law,  is 
wholly  due  and  owing  from  defendant  to  plaintiff 
and  unpaid. 

Wherefore,  plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $2,187.76,  interest  and 
costs. 

That  by  reason  of  the  premises,  plaintiff  is  en- 
titled to  judgment  against  defendant  for  the  aggre- 
gate sum  of  $6,333.72,  together  with  interest  as 
prayed  in  each  cause  of  action  hereinabove  pleaded, 
as  provided  by  law;  for  costs  oF  suit,  and  for  such 
other  relief  as  to  the  Court  may  seem  meet  and 
just. 

Dated,  San  Francisco,  California,  October  11, 
1945. 

FINK  &  KEYSTON, 
By  /s/  GROVE  J.  FINK, 

Attorneys    for   Plamtiff.    [9] 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

Clarence  R.  Lindner,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  Vice-President  of  Hearst  Publications, 
Incorporated,  the  plaintiff  named  herein;  that  he 
has  read  the  above  and  foregoing  Complaint  and 
knows  the  contents  thereof;  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  those  matters 
stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  them  to  be  true. 

/s/  CLARENCE  R.  LINDNER. 
Subscribed  and  sworn  to  before  me  this  11th  day 
of  October,  1945. 

[Seal]        /s/  KATHARINE  T.  McDONNELL, 
Notar.v  Public  in  and  for  the  City  and  Coimty  of 
San  Francisco,  State  of  California. 

[Endorsed]     Filed  Oct.  11,  194-5.  [10] 

Note 
The  exhibits  attached  to  the  complaint  are  iden- 
tical with  exhibits  offered  in  evidence.  The  follow- 
ing table  shows  the  exhibit  number  in  the  complaint 
and  the  corresponding  exhibit  number  of  the  same 
document  as  introduced  in  evidence. 

Exhibit  Number  Plaintiff's  Exhibit 

In  Complaint  Number  in  Evidence 

1  21 

2  22 

3  4 

4  23 

5  24 
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District  Court  of  the  United  States  for  the  Northern 
District  of  California,  Southern  Division 

Civil  Action  File  No.  25228-G 

HEARST  PUBLICATIONS,  INCORPORATED, 
a  Corporation, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

SUMMONS  IN  A  CIVIL  ACTION 

To  the  above  named  Defendant: 

You  are  hereljy  summoned  and  required  to  serve 
upon  Messrs.  Fink  &  Keyston,  plaintiff's  attorneys, 
whose  address  is :  1018  Hearst  Buildins:,  San  Fran- 
cisco, Calif.,  an  answer  to  the  complaint  which  is 
herewith  served  upon  you,  within  60  days  after 
service  of  this  summons  upon  you,  exclusive  of  the 
day  of  service.  If  you  fail  to  do  so,  judgment  by 
default  will  be  taken  against  you  for  the  relief  de- 
manded in  the  complaint. 

[Seal  of  Court] 

C.  W.  CALBREATH, 
Clerk  of  the  Court. 
By  WM.  J.  CROSBY, 
Deputy  Clerk. 

Date:     Oct.  11,  1945.  [12] 

[Endorsed]:  Received  Oct.  16,  1945  U.  S.  Mar- 
shal's Office,  San  Francisco,  Talif.,  Civil  26746. 
Filed  Oct.  18,  1945,  C.  W.  Calbreath,  Clerk. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

For  answer  to  the  complaint  herein,  the  defend- 
ant states  as  follows: 

1.  Defendant  admits  the  allegations  of  para- 
graphs I,  II  and  VII  of  Count  I  and  paragraphs 
III  of  each  of  Counts  II  and  III  of  the  complaint. 

2.  Defendant  denies  the  allegations  of  para- 
graphs XV,  XVI  and  XVII  of  Count  I  and  para- 
graphs IV  and  V  in  each  of  Counts  II  and  III  of 
the  complaint. 

3.  Defendant  has  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  tnith  of  the  alle- 
gations in  paragraphs  IV,  IX,  XI,  XII,  XIII  and 
XIV  of  Count  I  of  the  complaint  and  therefore 
denies  every  allegation  therein. 

4.  Answering  paragraph  V  of  Count  I  and  para- 
grajih  II  in  each  of  Counts  II  and  III  of  the  com- 
plaint, defendants  admits  the  allegations  thereof, 
except  that  defendant  denies  that  the  tax  therein 
referred  to  Avas  based  on  the  assumed  or  alleged 
earnings  of  news  vendors  selling  the  San  Francisco 
Examiner  and  the  San  Francisco  Call-Bulletin  in 
the  City  of  San  Francisco,  and  alleges  that  said  tax 
was  measured  by  the  remu.neration  received  by  said 
vendors  as  employees  of  the  plaintiff  in  the  sale  of 
said  newspapers. 

5.  Answering  paragraph  VI  of  Count  I  of  the 
complaint,    [13]   defendant   admits  the   allegations 
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thereof,  excej)!  with  respect  to  the  date  of  Febru- 
ary 14,  1942,  therein  referred  to,  wliieh  is  denied 
and  is  alleged  to  be  February  16,  1942. 

6.  Answering-  paragraph  VIII  of  Count  I  of 
the  complaint,  defendant  admits  the  allegations  of 
the  first  sentence  thereof  and  denies  tlie  allegations 
of  the  second  sentence  thereof. 

7.  Answering  paragraph  X  of  Count  I  of  the 
complaint,  defendant  admits  that  Exhibit  "3"  to  the 
complaint  is  a  true  copy  of  a  document  executed  by 
the  persons  whose  signatures  ai-e  subscribed  thereto, 
but  denies  every  other  allegation  therein. 

8.  Answering  paragraph  I  in  each  of  Counts  II 
and  III  of  the  complaint,  defendant  incorporates 
by  reference  its  answer  to  the  paragraphs  of  the 
complaint  therein  referred  to. 

Wherefore,  defendant  prays  that  judgment  be 
entered  against  plaintiff  for  costs  and  all  other 
proper  relief. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney, 
Attorney  for  Defendant. 

[Endorsed] :     Filed  Jan.  15,  1946.  [14] 
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District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Califor- 
nia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  28th  day  of  January,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty-six. 

Present:  The  Honorable  Louis  E.  Goodman, 
District  Judge. 

No.  25228-G 

HEARST  PUBLICATIONS,  INC.,  etc., 

vs. 
UNITED  STATES  OF  AMERICA, 

No.  25229-G 

HEARST  PITBLICATIONS,  INC.,  etc. 

vs. 
UNITED  STATES  OF  AMERICA. 

Minute  Order  January  28,  1946 

ORDER  CONSOLIDATING  CASES  No.  25228-G 
AND  25229-G  FOR  TRIAL 

The  two  above-entitled  cases  came  on  regularly 
this  day  for  hearing  of  motion  to  set  for  trial  in  each 
case.  After  hearing  G.  D.  Keyston,  Esq.,  attorney 
for  plaintiff,  and  E.  Bonsall,  Esq.,  Assistant  U.  S. 
Attorney,  it  is  Ordered  that  said  cases  be  consoli- 
dated for  trial  on  March  28,  1946  (Court).  [15] 
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In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia 

Civil  No.  25228-G 

HEARST  PUBLICATIONS,  INCORPO- 
RATED, a  Corporation, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 


MOTION  FOR  JUDGMENT  ON  THE 
PLEADINGS 

The  defendant  respectfully  moves  the  Court  that 
judgment  be  entered  in  favor  of  the  defendant  and 
against  the  plaintiff  in  the  above-entitled  cause,  for 
the  reason  that  the  complaint  in  said  cause  does 
not  state  a  claim  upon  which  relief  can  be  granted. 

/s/  FRANK  J.  HENNESSY, 
LTnited  States  Attorney. 

/s/  W.  E.  LICKING, 

Assistant  United  States  Atty., 
Attorneys  for  Defendant. 

[Endorsed] :     Filed  Mar.  22,  1946.  [16] 
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District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Califor- 
nia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Thursday,  the  28th  day  of  March,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty-six. 

Present:  The  Honora])le  Louis  E.  Goodman, 
District  Judge. 

No.  25228-CI,  No.  25229-G 

HEARST  PUBLICATIONS,  INC., 

vs. 
THE  UNITED  STATES  OF  AMERICA. 

No.  25230-a,  No.  25231-G 

THE  CHRONICLE  PUBLISHING  CO., 

vs. 
THE  UNITED  STATES  OF  AMERICA. 

Minute  Order  March  28,  1946 

ORDER  CONSOLIDATING  FOUR  CASES 
FOR  TRIAL 

These  cases  came  on  regularly  this  day  for  trial 
before  the  court  sitting  without  a  jury.  Grove  Fink, 
Esq.,  was  present  on  behalf  of  the  plaintiff,  and 
Mr.  Ladar  appeared  on  behalf  of  the  Newspapei-  r.nd 
Periodical  Vendor's  Union  as  amicus  curiae  for  the 
plaintiff.  Arthur  Tj.  Jacobs,  Esq.,  and  William  Lick- 
ing, Esq.,  were  present  on  behalf  of  the  defendant, 
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and  Clarence  Linn,  Esq.,  appeared  on  behalf  of  the 
Attorney  General  of  the  State  of  California  as  ami- 
cus curiae.  On  motion  of  Mr.  Fink,  the  four  cases 
were  ordered  consolidated  for  the  purposes  of  this 
trial.  Mr.  Jacol)S  made  a  motion  for  judgment  on 
the  pleadings  on  which  a  ruling  was  withheld.  After 
opening  statements  by  Mr.  Fink  and  Mr.  Jacobs,  the 
case  proceeded  to  trial.  Eugene  F.  Bitler  and  Wil- 
liam Parish  were  sworn  and  testified  on  behalf  of 
the  plaintiff,  and  the  ])laintiif  introduced  Plain- 
tiff's Exhibits  Nos.  1  to  45,  inclusive,  which  were 
admitted  into  evidence.  The  defendant  introduced 
Defendant's  Exhibit  A,  which  was  admitted  into 
evidence.  Ordered  that  said  cases  be  continued  until 
March  29,  1946,  for  further  trial.  [17] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  Cali- 
fornia 

Civil  Actions  Nos.  25229-S  and  25228-G 

HEARST  PUBLICATIONS,  INCORPO- 
RATED, a  Corporation, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

MOTION  FOR  JUDGMENT 

The  defendant  respectfully  moves  the  Court  for 
judgment  in  favor  of  the  defendant  for  the  reasons 


United  States  of  America  21 

that  under  the  pleadings,  the  evidence  and  the  law : 

1.  The  services  performed  by  the  plaintiff's  news 
vendors  were  performed  in  the  employment  of  the 
plaintiff  within  Sections  801,  804,  811  (b),  901  and 
907  (c)  of  the  Social  Security  Act,  and  within  Sec- 
tions 1400,  1410,  1426  (b),  1600  and  1607  (c)  of  ihQ 
Internal  Revenue  Code. 

2.  The  news  vendors  engaged  in  the  sale  of  the 
newspapers  published  by  the  plaintiff  were  the  em- 
ployees of  the  plaintiff. 

3.  The  determination  of  the  Commissioner  of 
Internal  Revenue  that  the  plaintiff's  news  vendors 
were  its  employees  is  presumptively  correct  and 
the  plaintiff  has  failed  to  rebut  that  presumption. 

4.  The  plaintiff  has  the  burden  of  proving  that 
the  plaintiff's  news  vendors  were  independent  con- 
tractors, which  burden  it  has  failed  to  sustain. 

5.  The  taxes  in  question  were  legally  assessed 
and  lawfully  collected. 

6.  The  plaintiff  has  failed  to  prove  a  cause  of 
action  against  the  defendant.  [19] 

7.  The  record  does  not  contain  any  substantial 
evidence  to  support  findings  of  fact  and  conclusions 
of  law  and  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant. 

8.  The  defendant  is  entitled  to  judgment  dismiss- 
ing plaintiff's  complaints. 

9.  The  plaintiff  is  not  entitled  to  refund  of  any 
taxes  imposed  by  Section  801  of  the  Social  Secur- 
ity Act  and  Section  1400  of  the  Internal  Revenue 
Code,  since  there  is  no  statement  in  the  claim  for 
refund  of  such  amount  or  proof  upon  the  trial  that 
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such  taxes  were  repaid  to  the  employees  with  re- 
spect to  whom  the  taxes  were  imposed  or  that  the 
plaintiff  has  the  written  consent  of  such  employees 
for  such  refund. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney, 
Attorney  for  Defendant. 
By  /s/  WILLIAM  E.  LICKING, 
Assistant  United  States 
Attorney. 

[Endorsed]:     Filed  April  2,  1946.  [20] 


District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  29th  day  of  July,  in  the  year  of  our 
Lord  one  thousand  nine  hundred  and  forty-six. 

Present :  The  Honorable  Louis  E.  Goodman, 
District  Judge. 

[Title  of  Causes.] 

Minute  Order  of  July  29,  1946 

ORDER    SUBMITTING    CASES 
The  four  above-entitled  cases  came  on  regularly 
this  day  for  submission.    On  motion  of  Mr.  Colvin, 
Assistant  U.  S.  Attorney,  it  is  Ordered  that  each  of 
said  cases  be  submitted.  [21] 
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District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Thursday,  the  2nd  day  of  January,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
seven. 

Present:  The  Honorable  Louis  E.  Goodman, 
District  Judge. 

[Title  of  Causes.] 

Minute  Order  January  2,  1947 

ORDER  THAT  JUDGMENT  BE  ENTERED 
FOR  DEFENDANT  IN  ALL  POUR  CASES 
UPON  FINDINGS  OF  FACT  AND  CON- 
CLUSIONS OF  LAW  TO  BE  PRESENTED 

The  four  ahove-entitled  cases  heretofore  having 
been  tried  before  the  Court  sitting  without  a  jury 
and  submitted  to  the  Court  for  consideration  and 
decision,  and  the  same  having  been  fully  consid- 
ered, it  is  Ordered  that  judgment  be  entered  for 
defendant  in  all  four  cases  upon  findings  of  fact 
and  conclusions  of  law  to  be  presented  in  accord- 
ance with  the  written  opinion  filed  on  this  date.  [22"] 
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In  the  Southern  Division  of  the  United  States 
District   Court   for  the   Northern   District   of 
California 

No.  25228,  No.  25229 

HEARST  PUBLICATIONS,  INCORPORATED, 

a  corporation, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

No.  25230,  No.  25231 

THE  CHRONICLE  PUBLISHING  COMPANY, 
a  corporation. 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Fink  &  Keyston,  1018  Hearst  Building,  San 
Francisco,  California,  Attorneys  foi*  Plaintiff, 

Frank  J.  Hennessy,  L^nited  States  Attorney; 
William  E.  Licking,  Assistant  United  States  At- 
torney, San  Francisco,  California;  Douglas  W. 
McGregor,  Assistant  Attorney  General ;  Andrew  D. 
Sharpe  and  Arthur  L.  Jacobs,  Special  Assistants 
to  the  Attorney  General,  Washington,  D.  C, 
Attorneys  for  Defendant. 


United  States  of  America  25 

S.  A.  Ladar,  111  Sutter  Street,  San  Francisco, 
California,  Attorney  for  Newspaper  &  Periodical 
Vendors  and  Distributors  Union  No.  468,  Amicus 
Curiae. 

OPINION 

Goodman,  District  Judge. 

By  these  four  actions,  consolidated  for  trial, 
plaintiff  newspaper  publishers  seek  refund  of  in- 
surance contributions  and  unemployment  taxes 
collected  from  them,  for  taxable  periods  within  the 
years  1937-1940,  upon  the  compensation  received 
by  vendors  of  their  publications  on  the  streets  of 
the  City  of  San  Francisco  who,  it  is  claimed  by 
plaintiffs,  were  not  their  employees.  The  single 
issue  to  be  here  determined  is  the  status  of  these 
vendors  during  that  period.  If  their  relationship  to 
plaintiffs  was  one  of  employment  within  the  pur- 
port of  the  applicable  statutes,  (Social  Security 
Act,  Title  VIII  and  Title  IX,  42  USCA  Sec.  1001- 
1100;  Federal  Insurance  Contributions  Act,  26 
USCA  Int.  Rev.  Code,  Sec.  1400-1432;  Federal  Un- 
employment Tax  Act,  26  USCA  Int.  Rev.  Code, 
Sections  1600-1611)  the  taxes  were  properly  im- 
posed; otherwise  not. 

The  Facts 

Plaintiffs  are  owners  and  publishers  of  daily 
newspapers  circulated  primarily  in  San  Francisco; 
a  substantial  portion  of  this  circulation  is  effected 
through  street  sales  by  the  news  vendor?  whose 
status  is  here  in  issue.    During  all  of  ihe  period 
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here  involved,  (1937-1940)  except  from  April,  1937 
to  August,  1937,  plaintiff  publishers  and  their  ven- 
dors were  governed  in  their  relationship  by  suc- 
cessive written  contracts  between  the  San  Francisco 
Newspaper  Pu))lishers'  Association,  as  tlie  pul)- 
lishers'  representatives,  and  the  Newspaper  and 
Periodical  Vendors'  and  Distributors'  Union  No. 
468  representing  the  vendors.  (The  latter  is  a  labor 
union  chartered  by  the  American  Federation  of 
Labor.)  Three  such  written  contracts  were  nego- 
tiated during  the  pertinent  taxable  period,  in  [23] 
1937,  1939  and  1940.  However,  all  the  contracts  are 
admittedly  similar  in  such  of  their  terms  as  are 
here  material.  And  although  there  was  no  written 
agreement  between  publishei-s  and  vendors  from 
April  1937  to  August  1937,  their  relationship  was 
akin  to  that  established  by  the  succeeding  written 
contracts,  except  for  the  exercise  of  a  greater  degree 
of  control  by  the  publishers  over  activities  of  the 
vendors  in  matters  which  were  thereafter  settled 
by  the  terms  of  the  negotiated  contracts. 

The  facts  bearing  on  the  relationship  between 
publishers  and  vendors  as  fixed  by  contract  and  as 
appearing  from  their  actual  operations  during  the 
period  here  involved  are  these: 

The  vendors  were  engaged  by  the  publishers  to 
sell  newspapers  at  particular  street  locations.  Prior 
to  1939,  such  vendors  would  apply  directly  to  the 
publishers  for  assignment  to  any  vacant  street 
corner.  After  1939,  the  miion  contracts  required 
that  vendors  be  selected  by  the  publishers  from  a 
list  of  available  vendors  furnished  them  on  request 
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by  the  vendors'  union.  The  street  sales  locations 
were  situated  at  corners  characterized  as  full  time 
corners,  part  time  corners,  special  wrapped  edition 
corners  and  special  event  corners.  (There  were  also 
roving  vendors  called  boot j ackers  who  sell  papers  at 
large.)  Such  locations  were  designated,  limited, 
changed,  discontinued  or  re-established  entirely  at 
the  publishers'  discretion  and  in  order  to  coincide 
with  changing  public  demand.  Prior  to  the  first 
contract  of  August  1937,  tlie  services  of  a  vendor 
were  terminable  at  the  will  of  the  publisher.  There- 
after, a  vendor  once  engaged  to  sell  at  a  particular 
location,  was  entitled  by  each  of  the  successive  con- 
tracts, to  man  that  location  so  long  as  it  was  main- 
tained by  the  publisher,  unless  there  should  arise 
just  cause  for  the  discontinuance  of  further  de- 
liveries of  papers  to  him  (e.g.  drunkenness,  failure 
to  appear  for  work,  etc.)  or  for  his  transfer  from 
one  location  to  another,  in  which  event  the  publisher 
was  entitled  to  effect  such  discontinuance  or  trans- 
fer. If  a  vendor  felt  that  his  contract  to  sell  at  a 
particular  location  had  been  unjustly  discontinued 
by  the  publisher, — that  is,  without  cause, — he  could 
have  the  matter  submitted  to  and  determined  by  ar- 
bitration. 

The  publishers  fixed  the  so-called  "retail"  price 
at  which  the  papers  were  to  be  sold  publicly  as  well 
as  the  so-called  "wholesale"  price,  which  was  the 
amount  charged  the  vendors  for  papers  delivered 
them  for  sale.  Once  fixed,  these  prices  remained 
constant  for  the  duration  of  the  union  contract  then 
in  force.    The  difference  between  the  ** wholesale" 
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and  "retail"  price  established  by  the  publishers  was 
the  vendor's  profit.  But  in  addition  thereto,  he  was 
guaranteed  by  contract  a  minimum  weekly  profit. 
The  papers  which  he  did  not  sell,  he  was  privileged 
to  return  to  the  publisher  and  received  credit  there- 
for. 

Within  certain  limits  prescribed  by  contract,  the 
publisher  fixed  for  the  various  types  of  corner,  the 
days  and  liours  of  sale,  which  were  established  to 
coincide  with  news  releases,  the  public's  reading 
habits  and  its  concentration  at  particular  locations 
at  particular  periods. 

As  each  edition  left  the  press,  the  papers  were 
delivered  to  the  vendors  at  their  corners  by  em- 
ployees of  the  publishers  called  "wholesalers."  The 
quantity  delivered  did  not  rest  in  the  vendor's  dis- 
cretion, but  depended  on  what  it  was  estimated  the 
vendor,  during  the  selling  period,  could  dispose  of 
at  his  location.  And  disagreement  as  to  the  number 
of  papers  the  vendor  sliould  take  appeared  to  be  a 
matter  for  settlement  between  the  publisher  and  tlie 
union. 

Prior  to  August  1937,  the  wholesaler  gave  orders 
to  the  vendors  in  matters  connected  with  the  per- 
formance of  their  duties  and  disciplined  them  for 
failure  to  comply.  But  after  August  1937,  the 
wholesalers  exercised  little  direct  control  over  the 
vendors,  although  they  did  make  suggestions,  ob- 
served the  conduct  of  the  vendors  and  reported 
misfeasances  to  the  publisher.  Their  chief  [24] 
function  was  to  deliver  papers  to  the  vendors  at 
each  .  edition  time,  survey  their  particular  district 
between  editions  to  see  if  more  papers  were  needed 
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at  a  particular  sales  location,  or  if  surplus  papers 
should  be  transferred  from  one  to  another  location. 
However,  in  case  a  wholesaler  observed  conduct  of  a 
vendor  warranting  dismissal,  the  evidence  shows 
that  the  wholesaler  would  check-in  the  vendor  be- 
fore the  end  of  the  day's  selling  period.  But  any 
disciplining  of  news  vendors,  short  of  discontinu- 
ance of  sales  to  them,  was  affected  by  union  repre- 
sentatives. 

In  their  sales  to  the  public,  the  vendors  were 
required  to  sell  complete  newspapers  only,  with 
sections  in  such  order  as  was  designated  by  the 
publishers.  They  were  free  to  offer  the  papers  for 
sale  as  they  saw  fit,  except  that  they  were  expected 
to  be  at  their  corners  at  press  release  time,  to  stay 
there  during  the  sales  period,  to  be  able  to  sell 
papers  and  to  take  an  interest  in  selling  papers. 

The  vendors  had  no  expenses  to  bear  and  as- 
sumed no  business  risks  except  the  risk  of  loss  of 
papers  delivered  to  them  for  sale  and  charged 
against  them.  They  provided  their  own  transpor- 
tation to  and  from  their  sales  locations.  Some  em- 
ployed substitutes.  They  were  not  prohibited  from 
selling  non-competitive  publications  and  other  ar- 
ticles along  with  their  newspaper  sales,  and  some 
so  did.  (In  1937-1940  about  1/6  of  the  approximate 
650  vendors  were  selling  other  articles  and  non- 
competitive publications.) 

The  vendors  were  not  required  to  submit  any 
form  of  report.  There  were  no  conferences  or  sales 
meetings  which  they  were  obliged  to  attend,  nor  was 
it  necessary  that  they  report  to  the  publishers' 
premises  for  any  purpose. 
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All  advertising  placards  and  display  stands  or 
racks  were  provided  by  the  publisher  and  the  ven- 
dors were  forbidden  to  place  anything  on  such 
stands  or  racks  except  newspapers. 

In  all  of  the  contracts  there  was  contained  a 
clause  declaring  it  to  be  the  intent  ox  the  parties 
to  maintain  the  relationship  of  seller  and  buyer 
between  publisher  and  vendor  and  not  an  employer- 
employee  relationship.  The  clause  was  inserted  at 
the  insistance  of  the  publishers,  the  vendors  agree- 
ing because  their  primary  concern  was  their  eco- 
nomic betterment.  They  were  disinterested  in  the 
designation  of  their  status.  They  were  also  of  the 
belief  that  in  any  event,  their  relationship  with  the 
publisher  would  not  legally  be  regarded  as  that  of 
employer-employee. 

Discussion 
The  Federal  Social  Security  Statutes  (1)  do  not 
themselves  define  the  terms  "employment,"  "em- 
ployer," or  "employee"  beyond  stating  generally 
that  the  term  "employment"  means  any  service  per- 
formed by  an  "employee"  for  his  "employer,"  The 
interpretive  regulations  of  the  Treasury  Depart- 
ment (2)  adopt  as  their  criteria  the  indicia  of  the 
employment  relationship  established  by  the  common 
law.  The  regulations  do  not, — no  more  than  does 
the  conunon  law, — *adopt  any  test  factor  or  factors 
as  complete  proof  of  the  presence  or  absence  of  the 
employment  relationship.  They  and  the  common 
law  which  they  follow,  have  left  ample  room  within 


'Restatement  of  the  law  of  Agency  C.7,  sec.  220. 
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tlie  pattern  tliey  liave  set,  for  extensive  or  restric- 
tive development  through  the  judicial  interpretive 
l^rocess,  to  meet  changing  and  varying  circum- 
stances. 

(1)  Social  Security  Act,  42  USC  1107,  1011. 
Federal  Insurance  Contributions  Act,  26  USC 
1426  (b) 

Federal    Unemployment    Tax    Act    26    USC 
1607  (c) 

(2)  Treas.  Reg.  91  Art.  3 ;  Treas.  Reg.  90  Ai  t.  205 ; 
Treas.  Reg.  106,  Sec.  402.204;  Treas.  Reg.  107 
Sec.  403.204. 

This  seems  clear  to  me,  because  it  is  evident  from 
a  study  of  the  decisions  interpreting  the  term  ''em- 
plo^Tiient"  in  Social  Securitj^  legislation,  that,  by 
and  large,  many  courts  essentially  adhere  to  com- 
mon law  doctrines  in  reaching  a  desired  result, 
while  at  the  same  time  they  ostensibly  repudiate 
these  doctrines  in  favor  of  newer  and  yet  incom- 
I^letely  defined  precepts. 

The  plaintiffs,  pointing  to  the  Treasuiy  Depart- 
ment's interpretative  regulations  and  to  language 
used  in  federal  and  state  court  decisions,  insist  that 
common  law  tests  control ;  wherefore,  they  argue, 
there  is  no  employment  relationship  here  present. 
In  substantiation  they  point  to  factors  in  each  case 
which,  under  common  law  principles,  are  "indicia" 
(but  indicia,  alone)  of  an  independent  contract  re- 
lationship. 

The  United  States  contends  that  common  law 
tests  are  not  controlling,  developed  as  they  were  in 


32  Hearst  Publications,  Inc.  vs. 

connection  with  the  imposition  of  vicarious  liability 
in  tort  and  for  other  unrelated  purposes.  It  ad- 
vances the  doctrine  that  in  view  of  the  broad  hu- 
manitarian objectives  of  the  national  social  security 
laws,  the  term  "employment"  as  there  used  must 
be  interpreted  to  refer  to  any  service  relationshi]) 
not  incidental  to  the  pursuit  of  an  independent 
calling. 

The  United  States  relies  upon  the  theme  de- 
veloped in  the  case  of  National  Labor  Relations 
Board  v.  Hearst  Publications,  Inc.  322  U.  S.  111. 
There,  a  finding  of  enii^loyment,  in  the  case  of  news- 
paper vendors,  by  the  National  Labor  Relations 
Board,  within  the  meaning  of  National  Labor  Re- 
lations Act,  entitling  the  vendors  to  collective  bar- 
gaining rights,  was  not  disturbed  because  it  had 
"warrant  in  the  record"  and  a  *' reasonable  basis 
in  law."  In  the  course  of  its  opinion,  however,  the 
Supreme  Court,  in  tacit  approval  of  such  finding, 
declared  that  in  remedial  federal  legislation  of  the 
character  there  under  consideration,  the  term  "em- 
ployment" covered  a  wider  field  than  would  be  the 
case  if  common  law  principles  were  strictly  adhered 
to ;  but  that,  nevertheless,  it  did  not  embrace  within 
itself  all  "persons  who  may  perform  services  for 
another  or  to  ignore  entirely  legal  classifications 
made  for  other  purposes;"  and  that,  interpreting 
the  term  in  the  light  of  the  statutory  objectives,  "it 
cannot  be  irrelevant  that  the  particular  workers  in 
these  eases  are  subject,  as  a  matter  of  economic 
fact,  to  the  evils  the  statute  was  designed  to  eradi- 
cate and  that  the  remedies  it  affords  are  appropriate 
for  preventing  them  or  curing  their  harmful  ef- 
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fects  ill  the  special  situation."  This  language,  ap- 
parently, strikes  tlie  keynote  of  the  Government's 
position  that  all  persons  performing  services  for 
others  not  in  the  pursuit  of  an  independent  calling 
are  employees  within  the  remedial  legislation.  It 
is  obviously  assimied  that  all  such  workers  ai'e 
peculiarly  subject  to  the  hazards  of  unemployment 
and  old  age  indigency.  (It  is  significant  that,  while 
propounding  this  legal  the  doctrine,  the  Govern- 
ment also  finds  comfort  in  the  contention  that  such 
persons  really  were  employees  even  under  common- 
law  standards.) 

The  language  of  the  Supreme  Court  does  not,  in 
my  opinion,  demonstrate  the  broad  principle  con- 
tended for  by  the  Government.  Undoubtedly  it  is 
true  that  the  intent  of  Congress  was  to  provide  for 
the  general  welfare  through  the  establishment,  in 
advance,  of  a  provident  fund  for  the  needy  worker 
by  a  system  of  taxation.  Whether  or  not  the  gen- 
eral welfare,  however,  will  be  advanced,  retarded 
or  perhaps  defeated  by  the  Governinent-eontended 
construction  of  the  comparatively  unabstruse  term 
"employment  so  as  to  included  persons  who  here- 
tofore have  always  been  regarded  as  independent 
contractors,  is  primarily  a  political,  social  and  eco- 
nomic question  for  lawmaking  rather  than  law  in- 
terpreting.* And  until  Congress  has  spoken  ex- 
pressly to  include  such  persons,  it  seems  more  con- 


*It  could  be  argued  that  the  general  welfare  as 
well  as  that  of  the  aged  and  unemployed  would  be 
hampered  if,  by  too  broad  classification,  the  burden 
of  taxation  upon  the  emplo3'er  class  would  reach 
beyond  its  capacity  to  absorb  the  load  or  pass  it  on. 
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sonant  with  established  principles  of  judicial  statu- 
tory construction  to  hold  that  the  term  "employ- 
ment" should  properly  be  interpreted  in  a  realisti- 
cally practical  sense,  according  to  estalilished  com- 
mon law  doctrines;  in  favor,  however,  of  the  em- 
ployment relationship  in  doubtful  cases,  because  of 
the  remedial  nature  of  the  statutory  objectives. 
This  seems  to  be  the  real,  underlying  motif  of  all 
the  federal  and  state  decisions, — including  that  of 
the  Sui)T"eme  Court — which  have  so  far  dealt  with 
the  })roblem  of  cataloguing  particular  factual  situa- 
tions either  within  or  without  the  employment  re- 
lationship. 

From  these  various  decisions  there  evolves  at 
least  one  principle, — determinative  of  this  cause  in 
favor  of  the  employment  status, — entirely  recon- 
cilable with  established  common  law  doctrines  as 
developed  and  grown  to  meet  new  situations,  and 
with  the  remedial  objectives  of  social  security  leg- 
islation, and  which  is,  at  the  same  time  realistically 
practical.  That  is,  that  any  person  is  an  employee 
within  the  meaning  of  social  security  legislation 
who  is  engaged  as  a  means  of  livelihood  in  regu- 
larly perfomiing  personal  services  which  (1)  con- 
stitute an  integral  part  of  the  business  operations 
of  another;  (2)  are  not  incidental  to  the  pursuit 
of  a  separately  established  trade,  business  or  pro- 
fession,— involving  in  their  performance  capital  in- 
vestment and  the  assumption  of  substantial  finan- 
cial risk,  or  the  offering  of  similar  services  to  the 
public  at  large;  and  (3)  are  subject  to  a  reasonable 
measure  of  general  control  over  the  manner  and 


United  States  of  America  35 

means  of  their  ])CTformance.  Matcovich  v.  Anglim, 
134  F.  2d  834  (9th  Cir.  1943.);  General  Wayiie 
Inn.  V.  Rothensises,  47  Fed.  Supp.  391  (D.C.  Pemi. 
1942);  Stone  v.  U.  S.  (D.C.  Penn.  1943)  55  Fed. 
Supp.  230;  United  States  v.  Vogne,  Inc.  (4th  Cir. 
1944)  145  F.  2d  609;  Lakie,  Inc.  v.  U.S.A.  (D.C. 
Mich.  Feb.  2,  1946)  ;  United  States  v.  The  Whole- 
sale Oil  Co.  154  Fed.  2d  745  (1946  lOtli  Cir.)  ;  Twen- 
tieth Century  Lites,  Inc.  v.  California  Department 
of  Employment  (Apr.  1946)  28  A.C.  67;  Deecy 
Products  Co.  V.  Vv^elch  (1st  Cir.  1941)  124  F.  2d 
592;  Jones  v.  Goodson  (10th  Cir.  1941)  121  F.  2d 
176. 

Whether,  absent  any  of  the  foregoing  factors, 
the  employment  status  may  still  be  found,  is  not 
germane  to  the  case  here  under  consideration,  (since 
it  will  be  shown  that  all  such  factors  are  present). 
It  presents  a  problem  better  left  to  future  solution 
through  the  evolutionary  judicial  process  of  inclu- 
sion and  exclusion.  Sufficient  to  this  case  it  is  that 
the  persons  whose  status  is  to  be  determined  come 
well  within  the  term  "employee"  as  the  decisions 
have  so  far  reconcilably  defined  those  factors  which, 
when  appearing  in  combination,  establish  the  em- 
joloyment  relationship  in  Social  Security  legisla- 
tion. 

It  is,  however,  relevant  to  oliserve  that  wherever 
in  the  interpretation  of  Social  Security  legislation 
the  employee  status  has  been  rejected  in  favor  of 
the  independent  contractor  or  non-employment  re- 
lationship, it  has  been  on  tlie  basis  of  either  the 
presence   of   a   separate,— albiet    interdependent, — 
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trade  business,  or  profession  involving  capital  out- 
lay and  the  assumption  of  substantial  business  risks, 
or  the  offering  of  like  services  to  the  public  in 
general, — or  of  the  absence  of  any  right  of  control 
over  the  manner  and  means  of  performance;  or  of 
both  the  presence  of  the  fonner  and  th.e  absence  of 
the  latter  factor.  United  States  v.  Aberdeen  Aerie 
No.  24,  148  F  2d  655  (9th  Cir.  1945)  ;  United  States 
V.  Silk,  155  Fed.  2d  356  (1946  10th  Cir.) ;  Nevin  v. 
Rothensies,  8  Fed.  Supp.  460  (Pa.  1945);  Ridge 
Country  Club  v.  U.S.  135  F  2d  718  (7  Cir.  1943)  ; 
Anglim  v.  Empire  Star  Mines  Co.  129  Fed.  2d  914 
(9th  Cir.  1942)  ;  Briggs  v.  California  Employment 
Commission  (1946,  Apr.)  28  A.C.  61;  Glen  v.  Beard 
(6CCA)  141  Fed.  2d  376;  Texas  v.  Higgins  (2 
CCA)  118  Fed.  2d  636;  Indian  Refining  Co.  v. 
Dallmiin  (7  CAA)  119  F.  2d  417;  William  v.  U.S. 
(7th  CCA)  126  Fed.  2d  129;  U.S.  v.  Griswold  (1 
CCA)  124  F.  2d  599;  Hirsch  v.  Rothensies  (D.C. 
Pa.)  56  F.  Supp.  92;  Los  Angeles  Athletic  Club  v. 
U.S.  (D.C.  Cal.)  54  F.  Supp.  702;  Spillman  v. 
Smith  (7th  Cir.)  147  Fed.  2d  727;  Gulf  Oil  Corp. 
V.  U.S.  57  P.  Supp.  376;  Nevin  v.  Rothensies  (D.C. 
Pa.)  58  P.  Supp.  460;  Emard  v.  Sciuire  (D.C. 
Wash.)  58  P.  Supp.  281.  [27] 

It  may  be,  therefore,  that  ultimately  the  em- 
ployee status  in  ser\'ice  relationships  of  doubtful 
nature  will  be  made  to  depend  on  the  absence  of 
such  a  separate  business  or  calling  and  on  the  pi-c^^- 
ence  of  some  degree  of  control  over  the  manner 
and  means  of  performance  of  the  services.  In  fact, 
it  seems  reasonable  to  regard  persons  earning  their 


United  States  of  America  37 

li^'elihood  performing  services  for  others,  who  have 
no  established  business  or  profession  of  their  own 
and  who  are,  in  the  performance  of  such  services, 
sulDservient  to  the  will  of  others,  to  be  singularly 
subject  to  the  hazards  of  unemployment  and  needy 
old  age.  On  the  other  hand,  those  protected  by 
capital  reserve  or  equipped  with  the  enterprising 
characteristics  of  a  free  agent,  are  more  favorably 
endowed  with  what  it  takes  to  combat  their  own 
economic  ills.  A  definitive  limitation  of  the  term 
"employment"  along  such  lines,  it  seems  to  me, 
woTild  more  certainly  fit  into  the  commonly  under- 
stood diiferentiation  between  persons  employed  by 
others  and  those  self-employed,  than  that  proposed 
by  the  Government.  It  also  would  be  entirely  con- 
sonant with  traditional  common-law  precepts  as 
they  have  been  developed  to  meet  a  changing  life 
picture.  On  the  other  hand,  the  extension  of  the 
term  "employment"  to  the  degree  proposed  by  the 
Government  and  the  inclusion  not  only  of  persons 
of  doubtful  status,  but  persons  as  well  who  have 
always  been  considered  independent  contractors,— 
in  law  and  in  practice, — on  the  basis  that  such  per- 
sons are,  as  an  economic  fact,  subject  to  the  evils 
intended  to  be  remedied,  is  more  indicative  of  ju- 
dicial legislation  than  of  the  interpretation  of  legis- 
lative intent.  In  any  event  it  is  not  of  immediate 
importance  here  what  eventual  outer  boundaries 
are  to  be  placed  around  the  definition  of  the  term 
employment.  For  here,  the  vendors  were  perform- 
ing personal  services  constituting  an  integi-al  ])ait 
of  the  business  operations  of  the  employer,  were 
not  pursuing  any  separate  trade  business  or  pro- 
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fession  iuYolving  capital  outlay,  the  assumption  of 
business  risks,  or  the  performance  of  like  services 
to  the  public  generally,  and  were  subject  to  general 
control  over  the  manner  and  means  of  performing 
their  services.  They  were,  therefore,  employees 
within  the  statutory  purport. 

The  decision  of  the  Supreme  Court  in  National 
Labor  Relations  Board  v.  Hearst  Publications, 
supra,  is  not  final  judicial  autliority  determining 
that  the  news  vendors  here  are  employees  within 
the  Social  Security  Statutes.  The  only  ])ositive  hold- 
ing in  that  case  is  that  there  was  substantial  evi- 
dence before  the  National  Labor  Relations  Board 
to  support  the  legal  conclusion  of  that  board  es- 
tablishing the  employment  relationsliip  within  the 
meaning  of  the  National  Labor  Relations  Act. 
Nevertheless,  the  decision  here  could  fairly  be  made 
to  rest  on  the  results  of  tlie  case  before  the  Supreme 
Court.  The  facts  in  that  case  are  not  identical  with 
those  here  presented,  but  their  dissimilarity  is  not 
in  material  respects ;  the  statute  there  interpreted  is 
not  the  same  as  those  here  involved,  but  they  are 
both  of  a  kind.  Although  the  Supreme  Court  did 
not  uphold  the  findings  of  the  National  Labor  Re- 
lations Act  on  the  express  basis  tliat  they  were 
legally  correct,  its  discourse  admits  of  little  doubt 
that  tlie  findings  met  with  the  Court's  wholehearted 
approval* 


*Although  it  has  been  said  that  the  same  persons 
might  be  employees  for  collective  bargaining  pur- 
poses and  not  employees  within  the  Social  Security 
laws  (Xevin,  Inc.  v.  Rothensies,  supra)  it  hardly 
seems  probable  that  Congress  intended  any  such 
legal  differentiation. 


United  States  of  America  39 

But  because  that  case  has  the  differences  pointed 
out,  the  present  case  must  be  analyzed  on  its  own 
facts,  and  the  law  applied  thereto  deduced  from  all 
competent  legal  precedents  including  those  an- 
nounced by  the  Supreme  Court. 

The  publishers  and  vendors  have,  by  their  con- 
tract, attempted  to  establish  a  buyer-seller  relation- 
ship between  them.  The  contracts  each  recite  such 
to  be  their  intent.  But  the  relationship  of  buyer 
and  seller  between  them  is  entirely  unrealistic.  The 
publishers  are  not  engaged  in  the  M^holesale  business 
of  selling  newspapers  to  retailers,  and  the  news 
vendors  are  not  in  any  sense  retail  merchants  [28] 
in  the  business  of  buying  and  selling  merchandise. 
A  newspaper  is  not,  in  fact,  a  commoditj^  bought 
and  sold  as  merchandise  at  all.  It  is  the  medium 
of  disseminating  information;  it  is  the  information 
which  is  sold  and  the  publishers  are  the  distributors 
and  circulators  of  this  information  through  the 
agency  of  their  news  vendors.  Charging  the  vendors 
outright  the  "wholesale"  price  of  papers  delivered 
to  them  for  sale,  is  referable  more  to  an  intent  on 
the  part  of  the  publishers  to  impose  a  high  degree 
of  responsibility  on  the  vendors  for  the  care  of  the 
newspapers  so  delivered  to  them  and  for  accuracy 
in  accounting  for  the  proceeds  of  the  sales  rather 
than  to  an  intent  to  create  a  bona  fide  b^lyer-seller 
relationship.  This  is  particularly  so  because  as  to 
papers  returned  unsold,  the  charge  is  offset  by  a 
corresponding  credit.  (See  comment  of  Judge  Den- 
man  in  this  regard  in  his  dissenting  opinion  in  the 
case  of  Hearst  Publications,  Inc.  v.  National  Labor 
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Relations  Board,  136  Fed.  2d  608,  reversed,  322 
V.  S.  111.) 

Even  the  California  case  of  New  York  Indem- 
nity Company  v.  Industrial  Accident  Comm.  213 
Cal.  43,  holding-  an  injured  news  vendor  to  be  be- 
yond the  coverage  of  the  California  Workmen's 
Compensation  Act,  admitted  that  news  vendors 
w^ere  not  independent  contractors,  Ijut  rather  in  the 
nature  of  sales  agents. 

Much  emphasis  is  placed  on  the  declared  intent 
of  the  publishers  and  vendors  to  establish  a  buyer- 
seller  relationship  and  not  one  of  employer  and 
employee.  The  plaintiffs  point  out  that  in  the  Re- 
statement of  the  Law  of  Agency,  one  of  the  factors 
to  be  considered  is  "whether  or  not  the  parties 
believe  they  are  creating  the  I'elationship  of  master 
and  servant."  But  that  belief  must  be  a  bona  fide 
belief  discernible  from  their  actions  and  not  based 
on  declarations  and  the  formality  of  contractual 
arrangements  alone.  (Matcovich  v.  Anglim,  supra; 
also  see  Pacific  Lumber  Co.  v.  Ind.  Ace.  Comm. 
(1943)  22  Cal.  2d  410.)  Here,  nothing  that  was  done 
functionally  indicated  a  bona  fide  belief  in  the  cre- 
ation of  a  buyer-seller  relationship.  Furthermore 
the  good  faith  of  the  parties'  belief  seems  entirely 
irrelevant  in  this  ease.  For  it  must  be  remembered 
that  here  the  employment  status  of  the  vendors  is 
important  only  to  determine  the  applicability  of  the 
taxing  provisions  of  the  Social  Security  Statutes. 
Their  applicability  is  not  made  to  depend  on  the 
desires  or  beliefs  of  parties.  Indeed,  their  efficacy 
would  soon  be  impaired  if  such  were  the  case.    A 
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decision  in  favor  of  such  status  for  that  limited 
purpose  does  not  infringe  upon  the  parties'  right 
of  contract,  or  deny  them  the  privilege  of  regard- 
ing themselves  for  any  other  j)urpose  as  buyer  and 
sellers.  But  however  they  regard  themselves  and  in 
whatever  degree  of  good  faith,  they  are  neverthe- 
less foreclosed  from  maintaining  their  status  as 
buyers  and  sellers  for  the  purpose  of  not  being  em- 
ployers and  employees  within  the  Social  Security 
Statutes  if,  within  the  meaning  of  those  statutes  the 
employment  relationship  is  present.  (Griffith  v. 
Commissioner,  308  U.S.  355,  358). 

The  plaintiffs  contend  there  is  no  employment  re- 
lationship because  ""the  vendor  is  free  to  sell  his 
newspapers  in  the  ways,  methods  and  manner  that 
he  may  see  fit."  (Opening  statement  of  plaintiff's 
counsel.)  That  is,  even  regarding  the  vendor  as  an 
agent,  the  contention  is  made  that  he  is  neverthe- 
less a  free  agent — responsible  to  his  principal  only 
for  results.  At  common-law,  such  a  person  would 
not  be  considered  an  employee.  (Restatement  of  the 
Law  of  Agency.)  Whether  or  not  this  rule  is 
eventually  followed  in  interpreting  the  employment 
relationship  in  Social  Security  legislation  is  not  of 
the  moment.*  Here  there  actually  was  at  least 
a  reasonable  measure  of  general  control  exercised 
b}'  the  publisher  over  the  manner  in  which  the 
services  of  the  vendors  were  performed.  [29] 


*In  Deecy  Products  Co.  v.  Welch,  supra,  the 
court  said:  "...  Congress  does  not  intend  a  iierson 
to  be  considered  an  employee  within  tin-  meaning 
of  the  Act  unless  he  is  subject  to  some  sort  of  con- 
trol and  supervision." 
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*The  publishers  selected  the  vendors,  desig- 
nated their  place,  days  and  hours  of  service  (within 
the  liiiiits  agreed  on  by  contracts)  and  fixed  the 
profits  they  were  to  derive  from  the  sale  of  each 
newspaper  (although  the  profit,  once  fixed,  re- 
mained constant  for  the  period  of  the  existing  con- 
tract.) The  vendors  were  expected  to  be  at  their 
corners  at  press  release  time,  stay  there  for  the 
sales  period,  l)e  able  to  sell  papers  and  take  an 
interest  in  selling  as  many  papers  as  tliey  could. 
To  see  that  they  performed  properly,  they  were 
kept  under  the  surveillance  of  the  publisher's  em- 
ployee, the  "wholesaler."  He  was  authorized  to 
check  in  the  vendor  if  the  latter  failed  to  so  per- 
forui  or  to  rejDort  any  such  infi-action  to  the  pub- 
lisher, who  could  then  discontinue  further  sales  to 
the  vendor,  or  report  his  conduct  to  the  union  for 
discipline  by  union  agents.  The  vendor  was  required 
to  sell  his  pa})ers  complete  with  sections  in  the 
order  designated  by  the  publisher  and  to  display 
only  newspapers  on  the  stands  or  racks,  which  were 
furnished  by  the  publishers  at  the  latter 's  expense. 
The  vendor  incurred  no  expense  or  risks  save  that 
of  having  to  pay  for  papers  delivered  him  which 
by  reason  of  loss  or  destruction  he  was  unable  to 


*"A  reasonable  measure  of  direction  and  control 
over  the  method  and  means  of  performing  the  serv- 
ice is  a  constitutent  element  of  the  relationship  of 
master  and  servant,  as  distinguished  from  that  of 
master  and  independent  contractor,  still  the  direc- 
tion and  control  need  not  relate  to  every  detail." 
Jones  V.  Goodson,  121  F.  2d  176. 
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return  for  credit.  The  vendors  were  not  allowed 
to  sell  competitive  newspapers  without  the  })ub- 
lisher's  consent.  The  plaintiff's  seek  to  avoid  the 
legal  effect  of  these  controls  by  explaining  that  they 
were  not  controls  over  the  manner  and  means  of 
performing  the  services  at  all  (being  that  of  selling 
newspapers)  but  merely  the  imposition  of  condi- 
tions of  performance  designed  to  effectuate  the 
accomplishment  of  the  desired  results.  It  is  claimed 
that  in  every  independent  contractural  service  rela- 
tionship, such  conditions  are  imposed  to  insure  the 
success  of  the  contract  without  transforming  the 
relationship  into  one  of  employment.  The  plaintiffs 
thus  invoke  the  principle  that  "where  one  is  per- 
forming work  in  which  another  is  interested  the 
latter  may  exercise  a  certain  measure  of  control  for 
a  definite  and  restricted  purpose  without  acquiring 
the  responsibilities  of  an  employer."  Los  Angeles 
Athletic  Club  v.  U.S.  (D.C.  Cal.)  54  F.  Supp.  702, 
706.  This  principle  was  followed  in  truding  against 
an  employment  relationship  with  respect  to  news- 
boys in  two  California  cases,  Bohanon  v.  James  Mc- 
Clatchy-Publishing  Co.  16  Cal.  App.  2d  188,  and 
New  York  Indemnity  Co.  v.  Ind.  Ace.  Comm.  213 
Cal.  43.  As  to  the  former  case,  the  employment  re- 
lationship was  there  asserted  to  fix  tort  liability 
upon  the  publisher  for  the  negligence  of  the  news- 
boy. The  court  held  that  although  the  publisher  dil 
exercise  some  control  over  the  activities  of  the 
newsboys,  in  other  respects  the  latter  had  a  free 
hand  as  to  how  he  conducted  his  route  and  that  in 
California  "it  is  settled  that  the  control  which  has 
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been  adopted  as  the  test  by  which  tlie  relationship 
between  two  persons  is  to  be  measured  for  the  pur- 
pose of  discovering  whether  such  relationship  is 
that  of  master  and  servant  is  complete  and  unquali- 
fied control."  The  rule  of  '"complete  control"  an- 
nounced in  that  case  has  not  been  followed  even 
in  Calif oi'iiia,  in  defining  the  employment  relation- 
ship in  remedial  legislation.  (Twentieth  Century 
Lites,  Inc.  v,  California  Department  of  Employ- 
ment, 28  A.C.  67,  Apr.  1946 ;  Matcovich  v.  Anglim, 
134  F.  2d  834,  9th  Cir. ;  Grace  v.  Magruder,  148  F. 
2d  679.)  In  the  case  of  New  York  Indemnity  Co.  v. 
Ind.  Ace.  Comm.  supra,  it  is  true  that  the  court  re- 
jected the  employment  relationship  within  the 
meaning  of  the  Workmen's  Compensation  Act  in 
the  case  of  a  newsboy  oj)erating  similarly  to  the 
news  vendors  here.  It  held  that  while  the  newslioy 
was  not  an  independent  contractor,  lie  was  nevertlic- 
less  not  an  employee  since  there  was  lacking  that  de- 
gree of  control  over  the  manner  and  method  of  poi- 
forming  his  duties  by  the  publishers  as  would  es- 
tablish the  emplojinent  relationship.  Extensive 
analysis  of  that  case  for  the  jnirpose  of  distinguish- 
ing it  from  the  present  case  is  [30]  unnecessary* 
for  several  reasons.  First,  federal  courts  are  not 
bound  by  state  court  decisions  in  their  interpreta- 
tion of  national  Social  Security  legislation.  (Na- 
tional Labor  Relations  Board  v.  Hearst  Publica- 


*For  a  discussion  of  the  reasons  for  the  reversal 
by  the  Cal.  Sup.  Ct.  of  its  own  decision,  see  note  32 
Cal.  Law  Rev.  No.  3,  p.  289. 
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tioiis,  supra.)  Second,  the  decided  federal  cases  in- 
dicate clearly  a  variance  from  the  views  there  ex- 
pressed, on  the  degree  of  control  necessary  to  make 
out  an  employment  relationship  in  remedial  legis- 
lation. Third,  the  courts  of  California  themselves 
have  obviously  drawn  away  from  the  tendency  to- 
ward the  restrictive  and  narrow  application  of  com- 
mon-law principles  demonstrated  by  that  case.  (Pa- 
cific Employers  Insurance  Company  v.  Ind.  Ace. 
Comm.  3  Cal.  2d  759;  Associated  Indemnity  Corp. 
V.  Ind.  Ace.  Comm.  128  C.A.  104  (1932).  The  rule 
is  fairly  well  settled  now  that  "employment"  within 
the  meaning  of  national  remedial  legislation,  lib- 
erally construed,  requires  no  more  than  a  reason- 
able measure  of  control  over  the  activities  of  the 
employee.  What  degree  of  control  must  be  present 
depends  upon  the  facts  of  each  particular  case. 

Here,  the  vendors  were  subject  to  the  publishers' 
control  in  every  respect  save  the  manner  in  which 
they  personally  offered  the  newspapc^r  for  sale  lo 
the  public  and  collected  the  price.  As  to  those 
features,  lack  of  control  is  absent  because  of  want 
of  necessity  for  its  presence.  The  witness,  William 
Parrish,  a  news  vendor,  stated  that  in  the  sale  of 
the  newspapers,  "it  happens  there  is  only  one  man- 
ner to  do  it."  When  the  manner  of  performing  the 
service  is  beyond  another's  control  because  of  its 
nature,  absence  of  direct  control  over  such  details 
becomes  insignificant  in  the  overall  view  of  the 
facts  and  circumstances  to  be  taken  into  account 
in  determining  the  relationship.  (United  States  v. 
Vogue,  Inc.  145  F.  2d  609,  supra.) 
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Here  the  news  vendors  were  engaged,  as  a  means 
of  livelihood,  in  regularly  performing  personal 
services  eonstitntiiig  an  integral  part  of  the  business 
operations  of  the  publishers.  In  the  performance 
of  these  services,  they  were  subject  to  the  general 
control  of  the  publishers  in  every  respect  save  where 
control  was  unimportant.  In  connection  with  their 
services  they  made  no  investment  of  capital,  had  no 
expenses  and  assumed  no  financial  business  risks ^ 
incidental  to  a  separate  trade,  business  or  profes- 
sion. They  were,  therefore,  in  employment  wi!]i 
respect  to  wdiich  the  taxes  were  pro]:)erly  imposed. 

The  plaintiffs  stress  certain  pieces  of  evidence 
which  they  claim  provide  indicia  of  an  independent- 
contractor  relationship,  namely,  the  lack  of  any 
right  in  the  pul)lisliers  to  dismiss  vendors  without 
cause  for  the  duration  of  the  existing  contract,  the 
fact  that  the  vendors  provided  their  own  transpor- 
tation, filed  no  reports,  attended  no  sales  meetings, 
were  not  required  to  report  to  publishers'  premises, 
have  employed  substitutes,  and  were  privileged  to 
and  some  actually  sold  non-competitive  publications 
and  other  articles  without  the  publishers'  consent. 
These  were  at  most  details  of  this  particular  sei*v- 
ice  relationship  in  operation.  They  did  not  alter  the 
essential  factors  establishing,  by  their  presence,  the 
employment  relationship,  or  change  their  character 
in  context.  (National  Labor  Relations  Board  v. 
Hearst  Publications,  Inc.  322  U.S.  Ill;  U.S.  v.  The 
Wholesale  Oil  Co.  Inc.  154  Fed.  2d  745;  Twentieth 
Century  Lites  Inc.  v.  Calif,  Dept.  of  Employment, 
28  A.C.  67.)  [31] 
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As  to  those  selling  other  articles  besides  news- 
papers it  does  not  appear  that  their  relationship 
with  the  publishers  was  any  different  from  other 
news  vendors  selling  newspapers  exclusively.  The 
sale  by  them,  therefore,  of  other  articles  did  not, 
as  to  the  newsvending,  put  them  in  the  class  of 
those  performing  such  services  incidental  to  the 
l^ursuit  of  a  separately  established  business  involv- 
ing with  respect  to  those  services,  capital  invest- 
ment and  the  assumption  of  substantial  financial 
risk  or  the  offering  of  similar  services  to  the  public 
at  large. 

Judgment  will  go  for  the  defendant  in  all  four 
cases  upon  tindings  of  fact  and  conclusions  of  law 
to  be  presented  in  accordance  with  the  rules. 

Dated:   December  31,  1946. 

[Endorsed] :     Filed  Jan.  2,  1947. 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  REQUEST  FOR  FINDINGS 
OF  FACT  AND  CONCLUSIONS  OF  LAW 

The  defendant  respectfully  requests  the  Court  to 
enter  the  following  findings  of  fact  and  conclusions 
of  law  attached  hereto. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney, 

Attorney  for  Defendant. 
By  /s/  WILLIAM  E.  LICKING, 
Assistant  United  States 
Attorney. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

Findings  of  Fact 

1.  One  of  the  plaintiffs  (hereinafter  called  the 
publishers),  Chronicle  Publishing  Company,  a  Cali- 
fornia corporation,  is  the  owner  and  publisher  of 
the  San  Francisco  Chronicle  (hereinafter  called 
the  Chronicle),  a  daily  morning  and  Sunday  news- 
paper sold  in  San  Francisco,  California,  and  the 
vicinity.  The  other  plaintiff,  Hearst  Publications, 
Inc.,  a  California  corporation,  is  the  owner  and  pub- 
lisher of  two  daily  newspa])ers,  the  San  Francisco 
Examiner  (hereinafter  culled  the  Examiner),  a 
daily  morning  and  Sunday  paper,  and  the  San 
Francisco  Call-Bulletin,  a  daily  evening  amd  Sun- 
day newspaper,  sold  in  San  Francisco,  California, 
and  the  vicinity. 

2.  Upon  notice  and  demand  of  the  Collector  of 
Internal  Revenue,  the  publishers  paid  under  protest 
the  taxes  due  under  Titles  YIII  and  IX  of  the 
Social  Securit}^  Act,  the  Federal  Unemployment 
Tax  Act  measured  by  the  eamijigs  of  the  news 
vendors  selling  their  newspapers  after  April  1, 
1937,  and  through  the  year  1940.  Thereafter,  the 
publishers  filed  claims  for  refund  and  brought  these 
suits  for  the  recovery  of  the  amounts  so  paid  on 
the  groimd  that  the  news  vendoi-s  weie  not  their 
employees. 
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3.  During  1938,  1939  and  1940,  tlie  Examiner 
was  published  and  sold  in  four  editions  daily,  and 
the  Chronicle  in  five  editions  daily.  A  substantial 
portion  of  the  publisher's  circulation  is  effected 
through  street  sales  by  news  vendors. 

4.  For  sales  by  street  news  vendors,  the  pub- 
lishers divided  the  city  into  a  number  of  districts. 
"With  respect  to  the  Examiner,  the  city  was  divided 
during  1937  to  1940  in  districts  ranging  from  ten 
to  twenty.  In  the  case  of  the  Chronicle,  the  city 
was  divided  into  eleven  districts.  Each  of  the  dis- 
tricts contains  a  number  of  sales  locations,  ranging 
from  twelve  to  thirty.  An  emi)loyee  of  the  publisher 
called  a  "wholesaler"  is  assigned  to  each  district. 
The  Examiner  employs  approximately  forty  such 
' '  wholesalers. ' ' 

5.  The  chief  function  of  the  wholesalers  was  to 
deliver  the  newspapers  to  the  vendors  at  each  edition 
time,  survey  their  particular  district  between  edi- 
tions to  see  if  more  papers  were  needed  at  a  par- 
ticular sales  location,  or  if  surplus  newspapers 
should  be  transferred  to  anothei'  such  location,  to 
collect  from  the  news  vendors  for  the  papers  sold, 
receive  the  return  of  unsold  pax>ers  and  give  credit 
therefore. 

6.  Prior  to  August  31,  1937,  the  vendors  were 
engaged  by  the  publishers  for  the  sale  of  their 
newspapers  at  particular  corners  or  sales  locations, 
without  written  agreement  between  them. 

7.  After  August  31,  1937,  the  publishers  engaged 
news  vendors  to  sell  newspapers  at  particular  sales 
locations  under  the  terms  of  the  written  contracts 
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in  force  after  that  date  between  the  news  vendors' 
union  and  tlie  publishers  either  by  oral  agreement 
or  by  written  agreement  such  as  the  following: 

The  undersigned  Publisher  (Publishers)  and 
News    Vendor   hereby   agree   that   said    News 

Vendor  shall  sell  at  a   (Full) 

(Part)  Time  Corner  as  designated  by  the  Pub- 
lisher (Publishers)  in  accordance  with  the 
terms  of  the  contract  between  the  San  Fran- 
cisco Newspaper  Publisher's  Association  and 
the  News  Vendors'  Union  No.  20769,  American 
Federation  of  Labor,  dated 

Publisher. 

News  Vendor. 

8.  The  relationship  between  the  news  vendors 
and  the  publishers  prior  to  August  31,  1937,  was 
akin  to  that  established  by  the  succeeding  written 
contracts  in  force  after  that  date  between  the  news 
vendors'  union  and  the  publishers,  excei)t  as  here- 
inafter indicated  and  for  the  exercise  of  a  greater 
degree  of  control  by  the  publishers  over  the  activi- 
ties of  the  vendors  in  matters  which  were  there- 
after settled  by  the  terms  of  the  contracts. 

9.  The  first  written  contract  between  the  pub- 
lishers and  the  news  vendors'  imion  was  executed 
on  August  31,  1937,  between  the  San  Francisco 
Newspaper  Publisher's  Association  as  the  repre- 
sentative of  the  publishers,  including  the  plaintiffs, 
and  Newspaper  and  Periodical  Vendors'  and  Dis- 
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tributors  Union  No.  468,  a  labor  union  chartered 
by  the  American  Federation  of  Labor,  repiesenting 
the  news  vendors.  Successively  two  other  contracts 
were  negotiated  in  1939  and  1940  which  were  simi- 
lar in  terms  to  the  first  contract. 

10.  The  facts  pertinent  to  the  relationship  be- 
tween the  publishers  and  the  news  vendors  as  fixed 
by  the  aforesaid  \vi'itten  contracts  and  as  appear- 
ing from  their  actual  operations  during  the  period 
here  involved  are  these: 

11.  In  each  of  the  union  contracts  there  was 
contained  a  clause  declaring  to  be  the  intent  of  the 
parties  to  maintain  the  relationship  of  seller  and 
buyer  between  the  publishers  and  the  news  vendors 
and  not  an  employer-employee  relationship.  (The 
clause  was  inserted  at  the  insistence  of  the  pub- 
lishers, the  vendors  agreeing  because  their  primary 
concern  was  their  economic  betterment.) 

12.  Prior  to  1939,  persons  wishing  to  sell  news- 
papers would  apph^  directly  to  the  publishers  for 
assignm.ent  to  any  vacant  sales  location.  After  1939, 
the  union  contracts  required  that  the  vendors  be 
selected  by  the  publishers  from  a  list  of  available 
A^endors  furnished  on  request  by  the  union. 

13.  The  street  sales  locations  were  characterized 
as  full  time  comers,  part  time  cornel's,  special  event 
corners,  and  special  wrapped  edition  corners.  There 
were  also  "bootjackers"  or  roving  vendors  selling 
papers  at  large.  Such  locations  Were  designated, 
limited,  changed,  discontinued  or  reestablished  en- 
tirely at  the  publishers'  discretion  and  in  order  to 
coincide  with  the  changing  public  demand. 
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14.  Prior  to  August  31,  1937,  the  services  of 
the  vendor  were  terminable  at  the  will  of  the  pub- 
lisher. Thereafter,  a  vendor  once  engaged  to  sell 
at  a  particular  location  was  entitled  to  man  that 
location  so  long  as  it  was  maintained  by  the  pub- 
lisher, unless  there  should  arise  just  cause  for 
the  discontinuance  of  further  deliveries,  such  as 
drunkenness  and  failure  to  appear  for  work,  or 
for  his  transfer  from  one  location  to  another,  in 
which  event  the  publisher  was  entitled  to  effect 
such  discontinuance  or  transfer.  If  a  vendor  felt 
that  his  contract  to  sell  at  a  particular  location  had 
been  discontinued  by  the  publisher  wilhout  cause 
he  could  have  the  matter  submitted  to  and  deter- 
mined by  arbitration. 

15.  The  publishers  fixed  the  so-called  "retail" 
price  at  which  the  newspapers  were  to  be  sold 
publicly  as  well  as  the  so-called  "wholesale"  price 
which  was  the  amount  payable  to  the  publishers 
for  all  newspapers  delivered  to  the  news  vendors 
which  were  not  returned  as  unsold.  Once  fixed,  such 
prices  remained  constant  for  the  duration  of  the 
union  contract  then  in  force.  The  difference  be- 
tween the  "wholesale"  and  "retail"  price  was  the 
vendor's  so-called  "profit"  or  earnings.  In  addi- 
tion, the  news  vendor  was  guaranteed  a  minimum 
weekly  "profit." 

16.  The  news  vendor  makes  no  payment  for  the 
newspapers  at  the  time  they  are  delivered  to  him 
for  sale.  He  accounts  for  all  the  newspapers  de- 
livered either  at  the  end  of  each  edition  or  near 
the  end  of  each  day's  sales  period.    At  that  time 
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he  "cheeks  in"  or  pays  to  the  wholesaler  the  so- 
called  ''wholesale"  price  for  the  newspapers  de- 
livered to  him  which  he  does  not  return,  receives 
full  credit  for  all  unsold  newspapers  which  are  re- 
turned, and  keeps  the  difference  between  the  amount 
paid  and  the  amount  received  as  his  earnings. 

17.  Within  certain  limits  prescribed  by  the 
union  contracts,  the  pul)lisher  fixed  for  the  various 
types  of  comers,  the  days  and  hours  of  sale  which 
the  publishers  established  to  coincide  with  the  news 
releases,  the  public's  reading  habits  and  its  con- 
centration at  particular  locations  at  particular 
periods. 

18.  As  each  edition  left  the  press,  the  news- 
papers were  delivered  to  the  vendors  at  their  cor- 
ners by  the  wholesalers.  The  quantity  delivered 
did  not  rest  in  the  vendor's  discretion  but  depended 
on  what  it  was  estimated  the  vendor,  during  ihe 
selling  period,  could  dispose  of  at  his  location.  Any 
disagreement  as  to  the  number  of  papers  the  vendor 
should  take  appeared  to  be  a  matter  for  settlement 
between  the  publisher  and  the  union. 

19.  In  their  sales  to  the  public,  the  vendors  wei-e 
required  to  sell  complete  newspapers  only  in  such 
order  as  was  designated  by  the  publishers,  and  were 
not  allowed  to  sell  competitive  newspapers  without 
the  publishers'  consent.  They  were  free  to  offer  the 
papers  for  sale  in  the  manner  they  saw  fit,  except 
that  they  were  expected  to  be  at  their  comers  at 
press  release  time,  to  stay  there  during  the  sales 
period,  to  be  able  to  sell  papers  and  take  an  in- 
terest in  selling  them. 
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20.  The  maimer  in  whieli  the  news  vendors  in- 
dividually could  offer  the  newspapers  for  sales  to 
the  public  was  so  limited  and  of  such  nature  as  not 
to  need  control. 

21.  Prior  to  August  31,  1937,  the  wholesaler 
gave  orders  to  the  vendors  in  matters  connected 
with  the  performance  of  their  duties  and  disci- 
plined them  for  failure  to  comply.  Thereafter,  the 
wholesalers  kept  the  news  vendors  under  their  sur- 
veillance to  see  that  they  performed  properly,  ob- 
served their  conduct,  made  suggestions  and  re- 
ported misfeasances  to  the  publishers.  In  cases  of 
misconduct  of  vendors  warranting  dismissal,  the 
wholesaler  could  ''check  in"  vendors  before  the  end 
of  the  day's  selling  period  or  report  the  misfeasance 
to  the  publisher,  who  could  then  discontinue  further 
deliveries  to  the  vendor  involved  or  report  his  con- 
duct to  the  union  agents  for  any  disciplining  short 
of  discontinuance  of  deliveries  to  him. 

22.  The  vendors  had  no  expenses  to  bear  and 
assumed  no  risks  except  the  risk  of  the  loss  of 
papers  delivered  to  them  for  sale  and  charged 
against  them.  They  provided  their  own  transpor- 
tation to  and  from  sales  locations. 

23.  The  vendors  were  not  required  to  submit 
any  form  of  report.  There  were  no  conferences  or 
sales  meetings  which  they  were  obliged  to  attend, 
nor  was  it  necessary  that  they  report  to  the  pul)- 
lishers'  premises  for  any  purpose. 

24.  All  advertising  placards  and  display  stands 
or  racks  were  provided  by  the  publishers  and  bore 
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the  publisher's  name.  The  vendors  were  forbidden 
to  place  anj^thing-  on  such  stands  or  racks  excej't 
newspapers, 

25.  The  news  vendors  v^re  engaged,  as  a  means 
of  livelihood,  in  regularly  performing  personal  sei-v- 
ices  constituting  an  integral  p:irt  of  the  business 
operations  of  the  publishers. 

26.  The  services  performed  by  the  news  vendors 
were  not  incident  to  the  pursuit  of  a  separately 
established  trade,  business  or  profession  of  the' news 
vendors,  involving  in  their  performance  capital  in- 
vestment and  the  assumption  of  financial  risk,  or 
the  offering  of  similar  services  to  the  public  at 
large. 

27.  The  services  performed  by  the  news  vendors 
were  subject  to  a  reasonable  measiire  of  general 
control  by  the  publishers  over  the  manner  and 
means  of  their  performance. 

Conclusions  of  Law 

1,  The  services  performed  by  the  news,  vendors 
were  performed  in  the  "employment"  of  the  plain- 
tifes  within  Titles  VIII  and  IX  of  the  Social  Secur- 
ity Act,  the  Federal  Insurance  Contributions  Act, 
and  the  Federal  Unemployment  Tax  Act. 

2.  The  defendant  is  entitled  to  judgment  dis- 
missing the  plaintiffs'  complaint. 


District  Judge. 
[Endorsed]:     Lodged  1/28/47. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the 
parties  hereto,  subject  to  the  approval  of  the  Court, 
that  plaintiffs  may  have  to  and  including  the  17th 
day  of  February,  1947,  within  which  to  propose 
objections  and  or  amendments  to  proposed  Findings 
of  Fact  lodged  by  the  defendant  in  the  above  en- 
titled action. 

Dated:  San  Francisco,  California,  February  7, 
1947. 

/s/  GROVE  J.  FINK, 

Attorney  for  Plaintiffs, 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney. 

/s/  WILLIAM  E.  LICKING, 

Assistant  United  States 
Attorney. 

So  Ordered: 

LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

[Endorsed] :     Filed  Feb.  7,  1947. 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFFS'  OBJECTIONS  AND  SUGGES- 
TION FOR  AMENDMENTS  AND  ADDI- 
TIONS TO  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

Plaintiffs  respectfully  request  the  Court  to  con- 
sider the  following  objections  and  amendments  and 
additions  to  Findings  of  Fact  and  Conclusions  of 
Law  on  fUe  herein: 

Finding  No.  1.  Delete  the  words  "and  Sunday 
newspaper"  page  1,  line  25. 

Finding  No.  2.  After  the  word  "and"  page  1, 
line  27,  insert  the  words  "the  arbitrary."  In  line 
28  after  the  word  "taxes"  insert  the  words  "alleged 
to  be." 

Finding  No.  9.  Page  3  at  line  23  insert  a  new 
sentence  to  read  as  follows: 

"Thereafter  two  other  contracts  were  nego- 
tiated in  1942  and  1944  and  were  likewise  sim- 
ilar in  terms  to  the  first  contract." 

Finding  No.  11.  Strike  out  the  entire  sentence 
beginning  with  the  words  "the  clause,"  page  4, 
line  1,  and  ending  with  the  word  "betterment"  and 
in  lieu  thereof  insert  the  following: 

"The  clause  was  suggested  by  the  publishers 
and  after  consideration  and  negotiation  the 
vendors  agreed  thereto." 

Finding  No.  12.  On  line  4,  page  4,  correct  the 
date  "1939"  to  read  "1937"  and  correct  the  date 
"1939"  page  4,  line  6,  to  read  "1937." 

Delete  the  word  "Union"  on  page  4,  line  6. 
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Finding  No.  13.  Delete  the  word  ''character- 
ized", page  4,  line  9,  and  insert  in  lieu  thereof  the 
words  "defined  in  the  contracts." 

Delete  the  word  "entirely,"  page  4,  line  13. 

Delete  the  clause  beginning  with  the  word  "and" 
and  ending  with  the  word  "demand"  in  line  15, 
page  4. 

Finding  No.  15.  Delete  the  word  "publishers" 
page  4,  line  28,  and  insert  in  lieu  thereof  the  word 
"contracts." 

Delete  the  word  "so-called"  in  line  28  and  in  line 
30  on  page  4,  and  in  line  4  on  page  5. 

Delete  the  word  "union"  page  5,  line  2. 

After  the  word  "guaranteed,"  page  5,  line  5,  in- 
sert the  words  "under  the  terms  of  the  contract." 

Finding  No.  16.  Page  5,  line  6,  introduce  the 
finding  by  a  sentence  to  read  as  follows: 

"The  method  of  payment  by  the  newspaper 
vendor  for  the  papers  delivered  to  him  is  pro- 
vided for  by  the  contract  and  is  as  generally 
hereinafter  described." 

Delete  the  words  "so-called,"  page  5,  line  10. 
Finding  No.  17.  Delete  the  word  "certain,"  page 
5,  line  15,  and  insert  the  word  "the". 

Delete  the  word  "union",  page  5,  line  15. 

Finding  No.  18.  Delete  the  words  "did  not  rest", 
page  5,  line  22,  and  insert  in  lieu  thereof  the  word 
"rested". 

Delete  the  word  "but",  page  5,  line  22,  and  insert 
in  lieu  thereof  the  word  "and". 
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Delete  the  words  "it  was  estimated",  page  5, 
line  23,  and  after  the  word  "vendor",  page  5,  line 
23,  insert  the  words  "estimated  he  could  sell". 

After  the  word  "period",  page  5,  line  24,  delete 
the  words  "could  dispose  of". 

Delete  the  entire  sentence  beginning  with  the 
word  "any",  page  5,  line  24,  and  ending  with  the 
word  "union"  page  5,  line  26. 

Finding  No.  19.  After  the  word  "public",  page 
5,  line  27,  insert  the  words  "the  contract  provided 
that". 

Delete  the  word  "required",  page  5,  line  28. 

Finding  No.  20.  Delete  the  entire  finding  begin- 
ning with  the  word  "The"  page  6,  line  4,  and  end- 
ing with  the  word  "control",  page  6,  line  5. 

Finding  No.  21.  Delete  the  words  "warranting 
dismissal",  page  6,  line  13,  and  insert  in  lieu  thereof 
the  following:  "amounting  to  breach  of  the  con- 
tract". 

Finding  No.  22.  Delete  the  words  beginning  with 
the  word  "no",  page  6,  line  18,  and  ending  with 
the  word  "except"  page  6,  line  19. 

Delete  the  period  following  the  word  "then", 
])age  6,  line  20,  and  insert  the  words  "and  all  losses 
by  reason  of  their  credit  selling  of  newspapers." 

Finding  No.  24.  Delete  the  word  "all"  page  6, 
line  26,  [44]  and  insert  the  word  "such". 

Delete  the  word  "forbidden"  page  6,  line  28, 
and  insert  the  words  "requested  not". 
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Finding  No.  25.  Delete  the  entire  finding  page  7, 
lines  one  to  three,  inclusive,  and  in  lieu  thereof 
insert  a  new  finding  to  I'ead  as  follows : 

"The  news  vendors  were  engaged  as  a  means 
.of  livelihood  in  selling  at  their  various  loca- 
tions single  copies  of  newspapers  to  the  public 
at  the  retail  price  fixed  by  the  contract  which 
said  newspapers  they  purchased  from  the  pub- 
lisher at  the  wholesale  price  fixed  by  the 
contract." 

Finding  No.  26.  Delete  the  entire  finding  as  pro- 
posed, page  7,  lines  4  to  9,  inclusive,  and  insert  in 
lieu  thereof  the  following: 

"The  activities  performed  by  the  news 
vendors  constituted  incidents  of  a  separately 
established  trade  or  business  of  the  news  vend- 
ors involving  in  their  performance  capital  in- 
vestment and  the  assumption  of  financial  risk, 
which  said  activities  were  offered  and  available 
to  and  utilized  by  the  publishers  of  other  pub- 
lications and  the  producers  and  distributors  of 
various  and  sundry  articles." 

Finding  No.  27.  Delete  the  entire  finding  begin- 
ning with  the  word  "the",  page  7,  line  10,  and  end- 
ing with  the  word  "performance",  page  7,  line  12, 
and  insert  in  lieu  thereof  the  following: 

"The  activities  of  the  news  vendors  were 
subject  to  control  by  the  publishers  only  as  pro- 
vided in  the  contract." 
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Add  a  new  finding  to  be  numbered  Finding  28 
to  read  as  follows: 

''The  publishers  make  no  retail  sales  of  news- 
papers whatsoever  and  make  no  delivery  of 
single  copies  to  the  public  other  than  through 
mail  subscriptions.  Newspapers  are  sold  by 
the  publishers  to  the  news  vendoi's  and  various 
other  sales  outlets  at  a  wholesale  rate  or  price 
per  hundred  copies."  [45] 

Add  a  new  finding  to  be  numbered  Finding  29  to 
read  as  follows: 

"The  news  vendors  are  free  to  and  do  sell 
publications  other  than  the  newspapers  pub- 
lished by  the  publishers  and  are  free  to  and  do 
sell  other  articles." 

Dated:  San  Francisco,  California,  February  17, 
1947. 

FINK  &  KEYSTON, 
By  GROVE   J.   FINK. 

Receipt  of  a  copy  of  the  foregoing  Plaintiffs 
Objections  and  Suggestions  for  Amendments  and 
Additions  to  Findings  of  Fact  and  Conclusions  of 
Law  is  hereby  acknowledged  this  17th  day  of  Feb- 
ruary, 1947. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney. 
/s/  WILLIAM  E.  LICKING, 
Assistant  United  States 
Attorney. 

[Endorsed] :     Filed  Feb.  18.  1947.  [46] 
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[Title  of  District  Court  and  Cause.] 

ORDER  SETTLING  FINDINGS  OF  FACT 
AND  CONCLUSIONS  OF  LAW 

It  is  Ordered,  that  defendant's  jjroposed  Findings 
of  Fact  and  Conclusions  of  Law  are  adopted  sub- 
ject to  the  following  modifications,  amendments  and 
additions : 

(1)  From  Finding  No.  1,  at  page  1,  line  25,  de- 
lete [47]  the  words  "and  Sunday." 

(2)  To  finding  No.  9,  at  the  end  thereof,  add 
the  following  sentence: 

"Thereafter  two  other  contracts  were  nego- 
tiated in  1942  and  1944  and  wert'  likewise  simi- 
lar in  terms  to  the  first  contract." 

(3)  From  finding  No.  13,  delete  the  word 
"characterized"  i)age  4,  line  9,  and  insert  in  lieu 
thereof  the  words  "defined  in  the  contracts." 

(4)  To  finding  No.  15,  after  the  word  "guaran- 
teed," page  5,  line  5,  insert  the  words  "under  the 
terms  of  the  contract." 

(5)  From  finding  No.  17,  delete  the  word 
"certain,"  page  5,  line  15,  and  insert  in  lieu  thereof 
the  word  "the." 

(6)  From  finding  No.  22,  delete  the  period  fol- 
lowing the  word  "them"  page  6,  line  20,  and  insert 
the  words  "and  all  losses  by  reason  of  their  credit 
selling  of  newspapers,  if  any." 
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(7)     Amend  lincling  No.  26  to  read  as  follows: 

"The  vendors  were  not  prohibited  from  sell- 
ing non-competitive  pnbli'Cations  and  articles 
of  personal  property,  and  some  so  did.  Never- 
theless, as  to  the  services  performed  by  the 
news  vendors  for  the  publishers,  the  same 
were  not  incident  to  the  pursuit  of  a  separately 
established  trade,  business  or  profession  of  tlie 
news  vendors,  involving  in  their  performance 
capital  investment  and  the  assumption  of  sub- 
stantial financial  risk,  or  the  offering  of  sim- 
ilar service  to  the  public  at  large." 

Let  the  findings  be  engrossed  accordingly. 

Dated:     February  26,  1947. 

LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

[Endorsed] :     Filed  Feb.  27,  1947.  [48] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

Findings  of  Fact 

1,  One  of  the  plaintiffs  (hereinafter  called  the 
publishers),  Chronicle  Publishing  Company,  a  Cali- 
fornia corporation,  is  the  owner  and  publisher  of 
the  San  Francisco  Chronicle  (hereinafter  called 
the  Chronicle),  a  daily  morning  and  Sunday  news- 
paper sold  in  San  Francisco,  California,  and  the 
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vicinity.  The  other  plaintiff,  Hearst  Publications, 
Inc.,  a  California  coi-poratioii,  is  the  owner  and  pul)- 
lisher  of  two  daily  newspapers,  the  San  Francisco 
Examiner  (hereinafter  called  the  Examiner),  a 
daily  morning  and  Sunday  papei-,  and  the  San 
Francisco  Call-BuHetin,  a  daily  evening  news- 
l)ai)er,  sold  in  San  Francisco,  Calii'ornia,  and  the 
vicinity. 

2.  Upon  notice  and  demand  of  the  Collector  of 
Liternal  Revenue,  the  publishers  paid  under  protest 
the  taxes  due  under  Titles  VIII  and  IX  of  the 
Social  Secui-ity  Act,  the  Fedci-al  Insurance  Con- 
tributions Act,  the  Federal  Unemployment  Tax 
Act  measui'ed  by  the  earnings  of  the  news  vendors 
selling  their  newspai)ers  after  April  1,  1937,  and 
through  the  year  1940.  Thereafter,  the  publishers 
filed  claims  for  refimd  and  brought  these  suits  for 
the  recovery  of  the  amounts  so  paid  on  the  ground 
that  the  news  vendors  were  not  their  employees, 

3.  During  1938,  1939  and  1940,  the  Examiner 
was  published  and  sold  in  four  editicms  daily,  and 
the  Chronicle  in  five  editions  daily.  A  substantial 
portion  of  the  publisher's  circulation  is  effected 
through  street  sales  by  news  vendors. 

4.  For  sales  by  street  news  vendors,  the  pub- 
lishers divided  the  city  into  a  number  of  distric^ts. 
With  respect  to  the  Examiner,  the  city  was  divided 
during  1937  to  1940  in  districts  ranging  from  ten 
to  twenty.  In  the  case  of  the  Chronicle,  the  city 
was  divided  into  eleven  districts.  Each  of  the  dis- 
tricts contains  a  number  of  sales  locations,  ranging 
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from  twelve  to  thirty.  An  employee  ol"  the  publisher 
called  a  "wholesaler"  is  assigned  to  each  district. 
The  Examiner  employs  approximately  forty  such 
"wholesalers." 

5.  The  chief  function  of  the  wholesalers  was  to 
deliver  the  newspapers  to  the  vendors  at  each  edition 
time,  survey  their  particular  district  between  edi- 
tions to  see  if  more  papers  were  needed  at  a  par- 
ticular sales  location,  or  if  surplus  nev.'spapers 
should  be  transferred  to  another  such  location,  to 
collect  from  the  news  vendors  for  the  papers  sold, 
receive  the  return  of  unsold  papers  and  give  credit 
therefore. 

6.  Prior  to  August  31,  1937,  the  vendors  were 
engaged  by  the  publishers  for  the  sale  of  their 
newspapers  at  particular  corners  or  sales  locations, 
without  written  agreement  between  them. 

7.  After  August  31,  1937,  the  publishers  engaged 
news  vendors  to  sell  newspapers  at  particular  sales 
locations  under  the  terms  of  the  written  contracts 
in  force  after  that  date  between  the  news  vendors' 
union  and  the  publishers  either  by  oral  agreement 
or  by  written  agreement  such  as  the  following: 

The  undersigned  Publisher  (Publishers)  and 
News    Vendor   hereby    agree    that   said    News 

Vendor  shall  sell  at  a   (Pull) 

(Part)  Time  Corner  as  designated  by  the  Pul)- 
lisher  (Publishers)  in  accordance  with  the 
terms  of  the  contract  between  the  San  Fran- 
cisco Newspaper  Publisher's  Association  and 
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the  News  Vendors'  Union  No.  20769,  American 
Federation  of  Labor,  dated  

Publisher. 

News  Vendor. 

8.  The  relationship  between  the  news  vendors 
and  the  publishers  prior  to  August  31,  1937,  was 
akin  to  that  established  bv  the  succeeding  written 
contracts  in  force  after  that  date  between  the  news 
vendors"  union  and  the  ))u))lishers,  except  as  here- 
inafter indicated  and  I'ov  the  exercise  of  a  greater 
degree  of  conti-ol  by  the  publishers  over  the  activi- 
ties of  the  vendors  in  matters  which  were  there- 
after settled  by  the  terms  of  the  contracts. 

9.  The  tirst  written  contract  between  the  pub- 
lishers and  the  news  vendors'  union  was  executed 
on  August  31,  1937,  between  the  San  Francisco 
News})ai)er  Publisher's  Association  as  the  repre- 
sentative of  the  publishers,  including  the  plaintiffs, 
and  Newspaper  and  Periodical  Vendors'  and  Dis- 
tributors' Union  No.  468,  a  labor  union  chartered 
by  the  American  Federation  of  Labor,  representing 
the  news  vendors.  Successively  two  other  contracts 
were  negotiated  in  1939  and  1940  which  were  simi- 
lar in  terms  to  the  tirst  contract.  ThereaCter  two 
other  contracts  were  negotiated  in  1942  and  1944 
and  were  likewise  similar  in  terms  to  the  tirst 
contract. 

10.  The  facts  pertinent  to  the  relationship  be- 
tween the  publishers  and  the  news  vendors  as  fixed 
by  the  aforesaid  written  contracts  and  as  ajjpear- 
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ing  from  their  actual  operations  during  tiie  j^eriod 
here  involved  are  these: 

11.  In  each  of  the  union  contracts  there  was 
contained  a  clause  declaring  to  be  the  intent  of  the 
parties  to  maintain  the  relationship  of  seller  and 
buyer  between  the  publishers  and  the  news  vendors 
and  not  an  employer-employee  relationship.  The 
clause  was  inserted  at  the  insistence  of  the  pub- 
lishers, the  vendors  agreeing  because  their  primary 
concern  was  their  economic  betterment. 

12.  Prior  to  1939,  persons  wishing  to  sell  news- 
papers would  apply  directly  to  the  publishers  for 
assignment  to  any  vacant  sales  location.  After  1939, 
the  union  contracts  required  that  the  vendors  be 
selected  by  the  publishers  from  a  list  of  available 
vendors  furnished  on  request  by  the  union. 

13.  The  street  sales  locations  were  defined  in  the 
contracts  as  full  time  corners,  part  time  corners, 
special  event  corners,  and  special  wrapped  edition 
corners.  There  were  also  "bootjackers"  or  roving 
vendors  selling  papers  at  large.  Such  locations  were 
designated,  limited,  changed,  discontinued  or  re- 
established entirely  at  the  publishers'  direction  and 
in  order  to  coincide  with  the  changing  public  de- 
mand. 

14.  Prior  to  August  31,  1937,  the  services  of 
the  vendor  were  terminable  at  the  will  of  the  pub- 
lisher. Thereafter,  a  vendor  once  engaged  to  sell 
at  a  particular  location  was  entitled  to  man  that 
location  so  long  as  it  was  maintained  by  the  pub- 
lisher, imless  there  should  arise  just  cansc  foj* 
the  discontinuance  of  further  deliveries,  such  as 
drunkenness  and  failure  to  appear  for  work,  or 
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for  his  transfer  from  one  location  to  another,  in 
which  event  tlie  publisher  was  entitled  to  effect 
sncli  discontinuance  or  transfer.  If  a  vendor  felt 
that  his  contract  to  sell  at  a  particular  location  had 
been  discontinued  by  the  publisher  without  cause 
he  could  have  the  matter  submitted  to  and  deter- 
mined by  arbitration. 

15.  The  publishers  fixed  the  so-called  "retail" 
price  at  which  the  newspapers  were  to  be  sold 
publicly  as  well  as  the  so-called  "wholesale"  price 
which  was  the  amount  payable  to  the  publishers 
for  all  newspapers  delivered  to  the  news  vendors 
which  were  not  returned  as  unsold.  Once  fixed,  such 
prices  remained  constant  for  the  duration  of  the 
iniion  contract  then  in  force.  The  difference  be- 
tween the  "wholesale"  and  "retail"  price  was  the 
vendor's  so-called  "profit"  or  earnings.  In  addi- 
tion, the  news  vendor  was  j^uaranteed  under  the 
terms  of  the  contract  a  minimum  weekly  "profit." 

16.  The  news  vendor  makes  no  ])ayment  for  the 
newspapers  at  the  time  they  are  delivered  to  him 
for  sale.  He  accounts  for  all  the  newspapers  de- 
livered either  at  the  end  of  each  edition  or  near 
the  end  of  e^ch  day's  period.  At  that  time 
he  "checks  in"  or  pays  to  the  wholesaler  the  so- 
called  "wholesale"  price  for  the  newspapers  de- 
livered to  him  which  he  does  not  return,  receives 
full  credit  for  all  unsold  newspapers  which  are  re- 
turned, and  keeps  the  difference  between  the  amount 
liaid  and  the  amount  received  as  his  eai-nings. 

17.  Within  the  limits  prescribed  by  the  union 
conti'acts,    the    publishers    fixed    for    the    various 
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tyiDes  of  corners,  the  days  and  hours  of  sale  which 
the  publishers  established  to  coincide  with  the  news 
releases,  the  public's  reading  habits  and  its  con- 
centration at  particular  locations  at  particular 
periods. 

18.  As  each  edition  left  the  press,  the  nev/s- 
papers  were  delivered  to  the  vendors  at  their  cor- 
ners by  the  wholesalers.  The  quantity  delivered 
did  not  rest  in  the  vendor's  discretion  but  depended 
on  what  it  was  estimated  the  vendor,  during  the 
selling  period,  could  dispose  of  at  his  location.  Any 
disagreement  as  to  the  number  of  papers  the  vendor 
should  take  appeared  to  be  a.  matter  for  settlement 
between  the  jjublisher  and  the  union. 

19.  In  their  sales  to  the  public,  the  vendors  were 
required  to  sell  complete  newspapers  only  in  such 
order  as  was  designated  by  the  publishers,  and  were 
not  allowed  to  sell  competitive  newspapers  without 
the  publishers'  consent.  They  were  free  to  offer  the 
papers  for  sale  in  the  manner  they  saw  fit,  except 
that  they  were  expected  to  be  at  their  corners  at 
press  release  time,  to  stay  there  during  the  sales 
period,  to  be  able  to  sell  papers  and  take  an  in- 
terest in  selling  them. 

20.  The  manner  in  which  the  news  vendors  in- 
dividually could  otfer  the  newspapers  for  sales  to 
the  public  was  so  limited  and  of  such  nature  as  not 
to  need  control. 

21.  Prior  to  August  31,  1937,  the  wholesaler 
gave  orders  to  the  vendors  in  matters  connected 
with  the  performance  of  their  duties  and  disci- 
plined them  for  failure  to  comply.   Thereafter,  the 
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wholesalers  kept  the  news  vendors  under  their  sur- 
veillance to  see  that  they  performed  properly,  ob- 
served their  conduct,  made  suggestions  and  re- 
ported misfeasances  to  the  publishers.  In  cases  of 
misconduct  of  vendors  warranting  dismissal,  the 
wholesaler  could  "check  in"  vendors  Ijefore  the  end 
of  the  day's  selling  period  or  report  the  misfeasance 
to  the  publisher,  wlio  could  then  discontinue  further 
deliveries  to  the  vendor  involved  or  report  his  con- 
duct to  the  union  agents  for  any  disci])lining  short 
of  discontinuance  of  deliveries  to  him. 

22.  The  vendors  had  no  expenses  to  bear  and 
assumed  no  risks  except  the  risk  of  the  loss  of 
papers  delivered  to  tluMn  for  sale  and  charged 
against  them  and  all  losses  by  reason  of  their  credit 
selling  of  news]iai)ers,  if  any.  They  ju-ovided  their 
own  transpoi-tation  to  and  from  sales  locations. 

23.  'i'he  vendors  were  not  requiied  to  submit 
any  form  of  rejjort.  There  were  no  conferences  or 
sales  meetings  which  they  were  obliged  to  attend, 
nor  was  it  necessary  that  they  rei)ort  to  the  })ub- 
lishers'  premises  for  any  purpose. 

24.  All  advertising  placards  and  display  stands 
or  racks  were  provided  by  the  publishers  and  bore 
the  publisher's  name.  The  vendors  weie  forbidden 
to  place  anything  (^n  such  stands  or  racks  except 
newspapers. 

25.  The  n(  ws  vendors  were  engaged,  as  a  means 
of  livelihood,  in  regularly  performing  personal  serv- 
ices constituting  an  integral  part  of*  the  business 
operations  of  the  pul)lishers. 

26.  The  vendors  were  not  prohibited  from  sell- 
ing  non-competitive    publications    and    articles    of 
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personal  property,  and  soine  so  did.  NevertlielesG, 
as  to  the  services  perl'onned  by  the  news  vendors 
for  the  pnblishers,  the  same  were  not  incident  to 
the  pursuit  of  a  separately  established  trade,  busi- 
ness or  profession  of  the  news  vendors,  iiivolvinp; 
in  their  performance  capital  investment  and  the 
assumption  of  substantial  financial  risk,  or  the 
offering  of  similar  services  to  the  public  at  large. 
27.  The  services  perforuied  by  the  news  vendors 
were  subject  to  a  reasonable  measure  of  general 
control  by  the  publishers  over  the  manner  and 
means  of  their  performance. 

Conclusions  of  Law 

1.  The  services  performed  by  the  news  vendors 
were  performed  in  the  "emplojmient"  of  the  plain- 
tiffs within  Titles  VIII  and  IX  of  the  Social  Secur- 
ity Act,  the  Federal  Insurance  Contributions  Act, 
and  the  Federal  UnemplojTnent  Tax  Act. 

2.  The  defendant  is  entitled  to  judgment  dis- 
missing the  plaintitfs'  complaint. 

LOUIS  E.  GOODMAN, 

United  States  District  Judge. 

The  above  findings  submitted  following  the 
Court's  order  of  February  26,  1947. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney. 

By  W.   E.  LICKING, 

Asst.  U.  S.  Atty. 

Dated  April  28th,  1947. 

[Endersed]:     Filed  April  29,  1947.  [56] 
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Ill  the  Southern  Division  of  tlie  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  25228-G 

HEARST  PUBLICATIONS,  INCORPO- 
RATED, a  corporation, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

This  cause  coming  on  Tor  ti-ial,  both  parties  a])- 
pearing  by  counsel,  and  having  been  submitted  to 
the  court  for  trial  without  a  jury  and  the  court 
now  here  after  hearing  all  the  evidence  adduced 
and  being  fully  advised  in  the  })remises,  and  having 
made  its  findings  of  fact  and  conclusions  of  law,  I 
finds  the  issues  for  the  defendant. 

Therefore,  it  is  hereby  oidei'cd,  adjudged  and 
decreed  that  the  plaintiff  take  nothing;  that  the 
action  be  and  it  is  hereby  dismissed  on  the  merits; 
that  the  defendant  have  and  recover  from  the 
plaintiff  its  costs  in  the  action,  and  that  the  de- 
fendant have  execution  therefor. 

Dated  April  28th,  1947.  j 

LOUIS  E.  GOODMAN,  ^ 

District  Judge. 

[Endorsed]  :  Lodged  2/17/47.  Filed  and  entered 
April  29,  1947.  [57] 
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District    Court    of    the    United    States,    Northern 
District  of  California,   Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Tuesday,  the  29tli  day  of  April,  in  the  year  of 
our  Lord  one  thousand  nine  Inmdred  and  forty- 
seven. 

Present:  The  Honorable  Louis  E.  Goodman, 
District  Judge. 

Civ.   No.  25230-G,   The   Chronicle   Publishing   Co., 

etc.,  vs.  United   States; 
Civ.   No.  25231-G,   The   Chronicle   Publishing   Co., 

etc.,  vs.   United  States; 
Civ.  No.  25228-G,   Hearst  Publications,   Lie,  etc., 

vs.  United  States ; 
Civ.   No.  25229-G,  Hearst  Publications,   Inc.,   etc., 

vs.  United  States. 

Minute  Order  April  29,  1947 

ORDER  THAT  ENGROSSED  FINDINGS  AND 
JUDGMENTS  BE  FILED  AND  ENTERED 

These  cases  heretofore  having  been  tried  before 
the  Court  sitting  without  a  jury,  xlnd  the  Court 
having  found  in  favor  of  the  defendant  upon  find- 
ings of  fact  and  conclusions  of  law  and  the  defend- 
ant having  submitted  proposed  findings  and  the 
plaintiffs  having  submitted  proposed  amendments 
thereto,  and  the  Court  thereafter  having  ordered 
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the  proposed  findings  submitted  by  the  defendant 
engrossed,  and  the  proposed  findings  thereafter 
having  been  engrossed,  it  is  Ordered  that  said  en- 
grossed findmgs  and  the  judgments  herein  be  filed 
and  entered  in  the  form  presented  and  signed.  [58] 


In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern 
Division 

No.  25228-G 

HEARST  PUBLICATIONS,  INCORPO- 
RATED, a  corporation, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

MOTION  FOR  LEAVE  TO  ENTER  APPEAR- 
ANCE OF  ADDITIONAL  ATTORNEYS 
FOR  PLAINTIFF 

Plaintiff  moves  the  court  to  enter  an  order  per- 
mitting Reginald  H.  Linforth  and  James  I,  John- 
son to  file  their  appearance  as  additional  attorneys 
for  the  plamtiff. 

GROVE  J.  FINK, 
FINK  &  KEYSTON, 
By  /s/  GROVE  J.  FINK, 

Attorneys  for  Plaintiff. 


United  States  of  America  75 

Consent  to  Entry  of  Order 

Consent  is  hereby  given  to  the  entry  of  the  order 
requested  in  the  foregoing  motion,  without  notice, 

Dated  July  11,  1947. 

/s/  FRANK  J.  HENNESSY, 

Attorney  for  Defendant. 
By  C.  ELMER  COLLETT, 

Asst.  IT.  S.  Attorney. 

[Endorsed]:     Filed  July  14,  1947.  [59] 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  LEAVE  TO  ENTER 
APPEARANCES 

On  motion  of  plaintiff,  and  pursuant  to  the  con- 
sent of  defendant,  leave  is  hereby  granted  Reginald 
H.  Linforth  and  James  I.  Johnson  to  file  .theia'  re- 
spective appearances  in  the  above  entitled  action  as 
additional  attorneys  for  plaintiff  therein. 

Dated  July  14,  1947. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed] :     Filed  July  14,  1947.  [60] 
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[Title  of  District  Court  and  Cause.] 

APPEARANCES 

The  undersigned,  Reginald  H.  Linforth  and 
James  I.  Johnson,  in  pursuance  of  an  order  of  the 
above  entitled  court,  granting  tliem  leave  so  to  do, 
hereby  enter  their  res])eetive  ai)pearances  as  addi- 
tional attorneys  for  i^laintiff  in  the  above  entitled 
action. 

Dated  July  14,  1947. 

/s/  REGINALD  IL  LINFORTH, 
910  Crocker  Building, 
San  Francisco,  California, 
Sutter  4815. 

/s/  JAMES  1.  JOHNSON, 

910  Crocker  Building, 
San  Francisco,  California, 
Sutter  4815. 

[Endorsed] :     FUed  July  14,  1947.  [61] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 
OF  APPEALS  UNDER  RULE  73(b) 

Notice  is  hereby  given  that  Hearst  Publications, 
Incorporated,  a  corporation,  hereby  appeals  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  final  judgment  entered  in  this  action  on 
April  29,  1947. 

GROVE  J.  FINK, 
FINK  &  KEYSTON, 

By  GROVE  J.FINK. 

REGINALD  H.  LINFORTH, 
JAMES  I.  JOHNSON, 

Attorneys  for  appellant 
Hearst  Publications, 
Incorporated. 
Of  Counsel: 

CALKINS,  HALL,  LINFORTH  & 
CONARD. 

[Endorsed]:     Filed  July  21,  1947.  [62] 
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[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

The  premium  on  this  ])ond  is  $10  i)er  amimn. 

Whereas,  the  plaintiff  in  the  above  entitled  action 
is  about  to  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  a 
judgment  entered  against  it  in  said  action  in  the 
District  Court  of  the  United  States,  for  the  North- 
em  District  of  California,  Southern  Division,  in 
favor  of  the  defendant  in  said  action,  on  the  29th 
day  of  April,  1947. 

Now,  Therefore,  in  consideration  of  the  premises 
and  of  such  ai)peal,  the  undersigned,  Maryland 
Casualty  Company,  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  State  of  Mary- 
land and  duly  authorized  to  transact  a  general 
surety  business  in  the  State  of  California,  does 
undertake  and  promise  on  the  part  of  the  apj)ellant 
that  the  said  appellant  will  i)ay  all  damages  and 
costs  which  may  be  awarded  against  it  on  the  ap- 
peal on  on  a  [63]  dismissal  thereof  not  exceeding 
the  sum  of  $250.00,  to  which  amount  it  acknowledges 
itself  boimd. 

In  Witness  Whereof  the  corporate  seal  and  name 
of  the  said  surety  company  is  hereto  affixed  and 
attested  at  San  Francisco,  California,  by  its  duly 
authorized  officer  this  18th  day  of  July,  1947. 

In  case  of  a  breach  of  any  condition  hereof  the 
above  entitled  court  may,  upon  notice  to  said  Mary- 
land Casualty  Company,  surety  hereunder,  of  not 
less  than  ten  days,  proceed  summarily  in  the  above 
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entitled  action  or  pvoceeding  to  ascertain  the 
amoimt  which  said  surety  is  boimd  to  pay  on  ac- 
count of  such  breach,  and  render  judgment  against 
said  surety  and  award  execution  therefor. 

[Seal]  MARYLAND  CASUALTY 

COMPANY, 
By  /s/  H.  M.  A^REELAND,  JR., 
Attorney  in  Fact, 

[Endorsed]:     Filed  July  21,  1947.  [64]      . 


[Title  of  District  Court  and  Cause.]  ...... 

STIPULATION  FOR  EXTENSION  OF  THE 
TIME  FOR  FILING  THE  RE't'ORD  ON 
APPEAL  AND  DOCKETING  THE  ACTION 

It  Is  Hereby  Stipulated  by  and  between  the 
parties  hereto,  through  their  respe<^tiye  attoi'p^ys 
of  record: 

That  an  order  may  he  entered  extending  the  time 
for  filing  the  record  cm  appeal  and  docketing  the 
action  on  the  appeal  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  final  judgment 
entered  in  this  action  on  April  29,  1947,  notice  of 
which  appeal  has  been  filed  by  plaintiff. 
.  Dated  August  20,  1947. 

/s/  REGINALD  H.  LINFORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Plaintiff. 
/s/  FRANK  J.  HENNElSSY, 

Attorney  for  Defendant. 
[Endorsed] :     Filed  Aug.  21,  1947.  [65] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE  THE 
RECORD  ON  APPEAL  AND  DOCKET 
THE  ACTION  ON  APPEAL 

Pursuant  to  the  stipulation  of  the  parties  hereto, 
it  is  hereby  ordei'ed  that  the  time  for  filing  the 
record  on  appeal  and  docketing  the  action  on  the 
appeal  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  final  judgment  entered  ui 
this  action  on  April  29,  1947,  notice  of  which  ap- 
peal has  been  filed  by  plaintiff,  be,  and  the  same 
hereby  is,  extended  to  and  including  October  18, 
1947. 

Dated  August  21st,  1947. 

LOUIS  E.  GOODMAN, 
U.  S.  District  Judge. 

[Endorsed]:     Filed  Aug.  21,  1947.  [66] 
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[Title  of  District  Court  and  Cause.] 

WITHDRAWAL  OF  ATTORNEfYS 

Whereas,  Grove  J.  Fink,  of  the  firm  of  Fink  & 
Keyston,  died  on  the  23rd  day  of  July,  1947,  said 
firm,  with  the  consent  of  plaintiff  appended  hereto, 
hereby  withdraws  as  attorneys  for  plaintiff  in  the 
above  entitled  action. 

Dated  Au^^ust  19,  1947. 

FINK  &  KEYSTON, 
By  /s/  GARTON  D.  KEYSTON. 

Consent  to  Withdrawal 

Hearst  Publications,  Incorporated,  hereby  con- 
sents to  the  withdrawal  of  Fink  &  Keyston  as  its 
attorneys  in  the  above  entitled  action,  leaving  Regi- 
nald H.  Linforth  and  James  I.  Johnson  as  its  sole 
attorneys  in  said  action. 

Dated  August  19,  1947. 

HEARST  PUBLICATIONS, 
INCORPORATED, 
By  /s/  CLARENCE  LINDNER. 

[Endorsed]:     Filed  Aug.  21,  1947.  [67] 
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[Title  of  District  Court  and  Cause] 

ORDER  GRANTING  LEAVE  TO  WITHDRAW 
AS  ATTORNEYS 

Pursuant  to  the  consent  of  plaintiff  filed  herein, 
leave  is  hereby  given  to  Messrs.  Fink  &  Keyston 
to  withdraw  as  attorneys  for  the  plaintiff  in  the 
above  entitled  action. 

Dated  August  21st,  1947. 

LOUIS  E.  good:\lvn, 

U.  S.  District  Judge. 

Consent  is  liereby  given  to  the  granting  of  the 
foregoing  order  without  notice. 

/s/  FRANK  J.  HENNESSY, 

Attorney  for    Defendant, 
/s/  REGINALD  H.  LINFORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Plaintiff. 

[Endorsed]:     Filed  Aug.  21,  1947.  [68] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  THE  POINTS  UPON 
WHICH  APPELLANT  INTENDS  TO 
RELY  UPON  APPEAL 

Appellant  intends  to  roly  ui)on  eacli  of  the  follow- 
ing points : 

1.  The  court  erred  in  holdmg  that  the  news 
vendors  involved  were  employees  of  plaintiff 
and  were  not  independent  contractors. 
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2.  The  court  erred  in  the  findings  of  fact 
upon  which  its  decision  was  based. 

3.  The    court    erred    in    its    conclusions    of 
law. 

/s/  REGINALD  H.  LINFORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Appelhant. 
Received  a  true  copy  of  the  foregoing  this  24th 
day  of  September,  1947. 

WILLIAM  E.  LICKING, 
Asst.  U.  S.  Atty., 

Attorney  for  Appellee. 
[Endorsed]:     Filed  Sept.  24,  1947.   [69] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AS  TO  THE  RECORD 
ON  APPEAL 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto,  through  their  respective  attorneys  of  record: 

1.  That  the  following  are  designated  as  the  parts 
of  the  record,  proceedings  and  evidejice  to  be  in- 
cluded in  the  record  on  appeal: 

(a)  The  complaint. 

(b)  The  summons. 

(c)  The  answer  to  the  complaint. 

(d)  Order  relative  to  consolidation  and  setting 
case  for  trial  on  March  28,  1946,  entered  January 
28,  1946. 

(e)  Motion  for  judgment  on  pleadings  filed 
March  22,  1946. 
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(f)  Order  consolidating  for  trial  cases  Nos. 
25228,  25229,  25230,  and  25231,  entered  March  28, 
1946.  [70] 

(g)  Motion  for  judgment,  filed  April  2,  194G. 
(h)  A  complete  tran>script  of  all  the  evidence  and 

proceedings. 

(i)  All  exhibits  identified,  offered  or  introduced 
in  evidence,  being  i)laintiff's  Exhibits  Nos.  1 
through  53,  both  inclusive,  and  Defendant's  Ex- 
hibits A  through  Z,  both  inclusive,  AA,  AB,  AC, 
AD,  AE,  AF,  AG,  AH,  AI,  AJ. 

(j)  Order  submitting  case,  entered  July  29,  194G. 

(k)  Order  that  judgment  bo  for  defendant  upon 
findings  to  be  presented,  entered  January  2,  1947. 

(1)  Opinion,  tiled  Januaiy  2,  1947. 

(m)  Defendant's  request  for  findings,  filed  Jan- 
uary 28,  1947. 

(n)  Stipulation  extending  time  to  file  objections, 
amendments  and  additions  to  findings,  filed  Feb- 
ruary 7,  1947. 

(o)  Plaintiff's  objections  and  suggestions  for 
amendments  and  additions  to  findings,  filed  Feb- 
ruary 18,  1947. 

(p)  Order  settling  findings  of  fact  and  conclu- 
sions of  law,  filed  February  27,  1947. 

(q)   Findings,  filed  April  29,  1947. 

(r)  Judgment,  filed  April  29,  1947,  together  with 
order  that  findings  and  judgment  be  entered  and 
filed,  entered  April  29,  1947. 

(s)  Motion  relative  to  appearances,  filed  July  14, 
1947. 

(t)  Order  permitting  additional  appearances, 
filed  July  14,  1947. 
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(u)  Appearance  of  Reginald  H.  Linforth  and 
James  I.  Johnson,  filed  July  14,  1947. 

(v)   Notice  of  Appeal,  filed  July  21,  1947. 

(w)   Cost  of  Bond  on  Appeal,  filed  July  21,  1947. 

(x)  Withdrawal  of  Attorneys,  filed  August  21, 
1947. 

(y)  Order  Granting  Leave  to  Fink  &  Keyston 
to  Withdraw  as  Attorneys,  filed  August  21,  1947. 

(z)   Stipulation,  filed  August  21,  1947. 

(aa)  Order  Extending  Time  to  File  Record  on 
Appeal  and  Docket  the  Action,  filed  August  21, 
1947.  [71] 

(bb)  Statement  of  Points  on  which  Appellant 
Intends  to  Rely  Upon  Appeal. 

(cc)  This  Stipulation  as  to  the  Record  on  Appeal. 

2.  That  the  original  exhibits  may  be  sent  up  to 
the  Circuit  Court  of  Appeals  as  a  part  of  the 
record,  instead  of  copies  thereof. 

3.  That  the  certified  copy  of  the  transcript  of 
the  evidence  and  proceedings,  filed  with  the  Clerk 
of  the  United  States  District  Court  in  the  above 
case,  shall  be  transmitted  as  a  part  of  the  record 
on  appeal,  and  that  additional  copies  thereof  need 
not  be  filed  by  appellant. 

Dated  September  18,  1947. 

/s/  REGINALD  H.  LINFORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Plaintitf. 
/s/  FRANK  J.  HENNESSY, 

U.  S.  Attorney, 
/s/  W.  E.  LICKING, 

Asst.  U.   S.  Atty., 
Attorney  for  Defendant. 
[Endorsed]:     Filed  Sept.  24,  1947.  [72] 
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[Title  of  District  Court  and  Cause.] 

ORDER  ENLARGING  THE  TIME  IN  WHICH 
TO  PILE  THE  RECORD  ON  APPEAL 

On  motion  of  appellant,  and  for  good  cause 
shown,  the  time  in  which  the  apx^ellant  may  file  the 
record  on  ap]>eal  and  docket  the  section  on  appeal 
in  the  above-entitled  case,  numbered  25228-G  in 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Division, 
is  hereby  extended  to  and  including  November  18, 
1947. 

Dated  this  16th  day  of  October,  1947. 

WILLIAM  DENMAN, 

Judge  oC  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

A  true  copy.    Attest:  Oct.  16,  1947. 
[Seal]        /s/  PAUL  P.  O'BRIEN, 
Clerk. 

[Endorsed]:  Filed  Oct.  16,  1947.  Paul  P. 
O'Brien,  Clerk. 

[Endoi-sed]:  Filed  Oct.  17,  1947.  C.  W.  Cal- 
breath,  Clerk.  [73] 
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District  Court  of  Vi\e  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  73 
pages,  numbered  from  1  to  73,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  the  records  and 
proceedings  in  the  case  of  Hearst  Publications,  In- 
corporated, a  corporation.  Plaintiff,  vs.  United 
States  of  America,  Defendant,  No.  25228-G,  as  the 
same  now  remain  on  file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparmg  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  Is  the  sum  of  $10,20  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  ap- 
pellant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  10th  day  of  Novem- 
ber, A.  D.  1947. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

/s/  M.  E.  VAN  BUREN, 

Deputy   Clerk.    [74] 
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In  the  United  States  District  Court,  for  the 
Northern  District  of  California,  Southern 
Division 

Nos.  25228-9 

HEARST  PUBLICATIONS,  INCORPO- 
RATED, a  Corporation, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

Nos.  25230-1 

THE  CHRONICLE  PUBLISHING  COMPANY, 
a  Corporation, 

Plaintiff, 
vs. 
UNITED  STATES  OF  AMERICA, 

Defendant. 

REPORTER'S   TRANSCRIPT 

Consolidated 
Appearances : 

For  the  Plaintiffs,  Grove  J.  Fink,  Esquire. 

Foi-  the  Defendants,  Arthur  T^.  Jacobs,  Esquire, 
Special  Assistant  to  the  Attorney  General  of  the 
United  States,  and  William  Licking.  Esquire,  As- 
sistant United  States  Attorney. 

Amicus  Curiae,  S.  A.  Ladar,  appearing  on  behalf 
of  Newspaper  and  Periodical  Vendors  Union. 

Clarence  A.  Linn,  Esquire,  appearing  on  behalf  of 
the  Attorney  General  of  the  State  of  California.  [1*] 


*  Page  numbering  appearing  at  top  of  page  of  Reporter's  certified 
Transcript  of  Record. 
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The  Court:  Do  you  wish  to  make  an  opening 
statement  f 

Mr.  Fink :  Yes,  your  Honor,  I  desire  to,  I  desire 
to  take  a  recess  first. 

The  Court:     Would  you  prefer  that? 

Mr.  Fink:     I  would  prefer  that. 

(Recess.) 

Mr.  Fink:  May  it  please  the  Court,  you  have 
already  been  advised  as  to  the  statutes  under  which 
the  complaints  of  the  causes  have  arisen.  The  com- 
plaints, I  want  to  assure  the  Court,  are  not  quite 
so  formidable  as  they  appear,  because  attached  to 
the  complaints  are  numerous  exhibits,  each  i\m\ 
every  one  of  which  is  admitted  to  be  a  true  copy, 
and  there  is  no  controversy  as  to  them. 

The  Federal  Insurance  Contributions  Act  com- 
plaint of  the  Hearst  Publications,  Inc.,  contains 
nine  counts  and  covers  periods  beginning  with  April 
1st,  1937,  covering  the  period  of  time  until  Decem- 
ber 31,  1940.  Those  respective  counts  were  necessary 
because  under  the  Act  the  newspapers.  The  Exami- 
ner and  The  San  Francisco  Call-Bulletin,  are  as- 
sessed quarterly.  Under  the  Unemployment  Insur- 
ance Tax  Act,  or  the  Unemployment  Tax  Act,  the 
Hearst  Publications'  complaints  contain  but  three 
counts  and  covers  a  period  beginning  with  January 
1st,  1937,  for  the  entire  year  of  1938  and  the  calen- 
dar year  1940,  there  being  no  assessment  for  the 
year  1939. 

The  Chronicle's  complaints  are  identical  with  the 
Hearst  [2]  Publications'  complaints,  both  in  con- 
tents and  in  number  of  counts. 
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The  allep:atioi)s  of  the  complaints  are  largely  ad- 
mitted. The  eoi'porate  existence  of  the  respective 
plaintiffs,  the  })ublication,  the  statutes,  the  circula- 
tion and  retail  sales  on  the  streets  of  San  Francisco 
of  the  various  newspapers  is  admitted;  the  type  of 
action,  the  issuance  of  assessments  and  notices  by 
the  collectors,  the  demand  for  paymerd  of  tax,  the 
payment  of  tax  under  protest  and  with  appropriate 
claim  for  refund,  the  disallowance  of  the  claims  in 
accordance  with  the  Internal  Revenue  Bureau  ])ro- 
cedure  and  such  is  admitted;  and,  notably,  the  con- 
tract to  which  reference  has  been  made,  which  is 
attacb.ed  as  Exhibit  4,  is  admitted  as  a  true  copy. 

Tlie  contract  is  one  between  tlie  San  Francisco 
Newspaper  Publishers  Association,  and  the  News 
Vendors  Union  in  San  Francisco. 

Now,  the  answer  denies  all  the  following  allega- 
tions. We  assert  in  our  com])laint  a  definition  of 
the  term  "News  Vendors"  which  they  deny.  It  is 
denied  that  i)apers  are  ])urchased  at  wholesale  and 
sold  at  retail  on  the  streets  of  San  Francisco  and 
that  the  profit  to  the  new^s  vendors  is  the  difference 
between  tlie  wholesale  and  retail  price.  The  organi- 
zation of  the  news  vendors  and  the  neir<itiations  and 
execution  of  the  contract  of  August  31,  1937,  is 
denied,  as  is  the  intent  to  establish  a  buyer  and 
seller,  independent  contractor  i-elationshi]).  [3]  They 
deny  that  construction  of  the  contract.  We  hcive 
pleaded  in  the  complaints,  if  your  Honor  please, 
four  subserjuent  contracts  which  were  executed  in 
1939,  1940,  1942  and  1944,  between  the  same  per- 
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sons,  the  same  parties.  That  denial,  I  understand, 
is  merely  a  formal  denial,  lecause  that  paragraph 
contains  some  other  allegations. 

I  miderstand  there  is  an  admission  that  the  four 
contracts  were  signed  and  that  the  copies  which  will 
be  introduced  are  trne  copies.  However,  they  do 
deny,  for  technical  reasons  I  suppose,  those  four 
subsequent  contracts.  The  intent  of  the  }iarties  in 
the  four  subsequent  contracts  is  denied.  By  that 
denial,  they  deny  that  the  intent  in  the  four  sub- 
sequent contracts  was  to  establish  a  buyer-seller 
independent  contract  relationship.  They  deny  that 
the  street  vendors  are  not  employees.  They  denj'^ 
that  they  are  independent  contractors,  and  they 
deny  that  the  plaintiff  exercises  no  control  over  the 
vendors  or  that  the  j^laintiff  has  no  right  to  control. 
They  make  formal  denials  in  connection  with  tlie 
payment  of  the  tax,  the  liability  for  the  tax. 

Now,  the  pleadings,  if  your  Honor  })lease,  as  thus 
very  briefly  described,  present  a  clean-cut  and  clear- 
cut  issue.  There  is  only  one  issue  in  the  case,  that 
is,  the  status  of  the  news  vendors  who  sell  news- 
papers on  the  streets  of  San  Francisco.  It  is  the 
contention  of  the  plaintiff,  and  we  will  i)rove,  that 
these  vendors  have  operated  under  the  system  under 
which  they  are  now  operating,  long  before  the  enact- 
ment of  the  Social  Security  Act  and  the  Unemploy- 
ment Insurance  Act,  and  always  have  been  buyers 
of  newspapers  at  wholesale  rates  and  that  they  have 
always  sold  those  newspapers  upon  the  streets  of 
San  Francisco  at  a  retail  rate.  The  relationship  as 
between  the  parties  prior  to  and  after  the  enact- 
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nient  of  the  Federal  statute  has  been  that  of  buyer-  | 
seller  and  that  the  news  vendors  are,  in  fact,  inde- 
pendent contractors.  We  contend,  of  course,  that 
there  is  no  liabilit}'  for  the  tax;  that  it  has  been 
paid  and  having  ])een  paid  and  appropriate  claims 
for  refund  having  been  filed  and  disallowed,  that  J 
the  Government  should  make  the  refunds,  ' 

Of  course  news])apers  are  distributed  by  a  con- 
tract system,  if  it  ])lease  the  Court,  but  we  are 
concerned  only  and  solely  with  the  one  type  of 
newsi)ai)er  distribution  in  this  case,  and  that  is  the 
distribution  by  the  street  corner  vendors  who  sell 
you  your  paper  at  night  when  you  start  for  your 
train  or  home,  or  in  the  morning  on  your  way  to 
work.  We  will  show  that  in  1937  the  vendors,  for 
reasons  of  their  own  with  whirh  T  am  not  con- 
cerned, formed  an  organization  and  affiliated  with 
the  American  Federation  of  Labor  and  thereafter 
approached  the  j^ublishers  of  San  Francisco,  seek- 
ing a  contract  with  the  jniblishers  for  the  sale  on 
the  streets  of  San  Francisco  of  the  newspapers  pur- 
chased by  members  of  their  organization.  We  will 
show  that  the  i)ublishers  agreed  to  neirotiate  with 
the  Vendors'  [5]  Union  and  those  negotiations 
o])ene(l  in  the  month  of  June,  early  in  the  month 
of  June  1937.  We  will  show  that  at  the  very  open- 
ing, the  very  begining  of  those  negotiations,  the 
question  as  to  the  status  of  the  Vendors'  Union  and 
the  individual  arose  and  that  as  a  result  of  that 
question  arising  that  early,  it  was  decided  by  both 
parties  that  the  negotiations  would  proceed  upon 
only  one  basis,  to  wit.  that  of  the  coiitinuation  of  the 
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buyer-seller  relationship.  It  will  appear  as  tlie  evi- 
dence in  tlie  case  progresses  that  the  intent  of  the 
parties  in  opening  negotiations  in  1937  was  ex- 
pressed in  a  paragraph  of  the  contract,  Paragraph 
I,  which  declared  it  to  be  the  intent  of  both  parties 
to  establish  the  buyer-seller,  independent  contractor 
relationship,  and  contained  another  provision  that 
the  parties  would  not  construe  any  part  of  the  con- 
tract as  being  anything  else;  and  it  will  be  shown 
that  that  particular  provision  of  the  contract.  Sec- 
tion 1,  was  carried  through,  not  only  in  the  first  but 
the  four  succeeding  contracts,  making  five  contrac+s 
in  all,  arms-length  negotiation  in  which  the  intent 
of  the  parties  was  expressed.  I  might  say,  paren- 
thetically, that  I  recognize  as  well  as  anybody  else 
that  as  a  matter  of  law  you  cannot,  by  declaration, 
make  a  document  something  it  is  not.  But  T  do  say 
to  the  Court  that  when  the  parties  have,  through  five 
successive  contracts,  expressed  their  intent,  that 
weight  must  be  given  to  that  expression  of  intent. 
We  will  cover  the  matter  of  the  construction  of  the 
contract,  the  1937  contract,  by  the  parties  and  M'ill 
show  to  the  Court  that  the  parties  in  their  dealing's 
with  each  other  construed  and  intended  that  con- 
tract directly  in  accordance  with  the  expressed  in- 
tent. The  course  of  the  testimony  will  show  that 
newspapers,  in  these  particular  methods  of  distribu- 
tion, are  delivered  to  the  vendors  by  individual 
employees  of  the  publishers,  who  are  called  '' Wh(^lo- 
salers."  These  wholesalers  distribute  from  the 
j)ublishers'  plants  as  rapidly  as  possible  to  the  indi- 
vidual vendors,  the  several  editions  of  the  paper, 
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and  the  evidence  will  show  that  the  individual 
vendor  is  given  such  number  of  papers  as  he,  the 
vendor,  may  order.  At  that  point,  the  evidence  will 
show  that  the  contract  of  the  i)ul)]isher  with  the 
vendor  ceases  until  it  comes  time  for  the  vendor  to 
pay  for  the  i)aiiers  which  he  has  taken  from  the 
publisher.  No  em])loyee  of  the  pn])lisher  thereafter 
contacts  the  vendor,  and  the  vendor  is  ^'ree  to  sell 
his  newspapers  in  tlie  ways,  method  and  mannei' 
tliat  he  may  see  fit. 

We  will  present  evidence  to  show  that,  api)lyini>- 
the  common  law  test,  there  is  no  control,  no  risrht 
of  control  by  the  jjublishers  ovei-  tlie  vendors.  In 
fact,  tlie  evidence  will  i)robably  go  to  a  greater  point 
than  that.  It  will  probably  show  that  if  there  is  any 
control  by  any  i)arty,  the  control  is  entirely  on  the 
part  of  the  Vendors'  Union  over  their  own  men  and 
not  control  by  the  publishers  over  the  Aendors.  [7] 

A  matter  which  I  think  may  need  a  moment  of 
explanation,  your  Honor,  is  a  matter  that  is  bound 
to  arise,  and  it  is  this:  In  the  complaint.  Exhibit  4, 
is  a  contract  between  a  ]Miblishers  association  and 
the  News  Vendors'  Union.  Under  the  terms,  it  is 
what  might  be  called  a  master  contract.  Under  the 
terms  of  that  contract,  standing  alone,  not  one  single 
newspaper  would  reach  the  streets  of  San  Francisco 
for  sale,  not  one  single  newspaper  put  out  l)v  any 
of  the  three  publishers  in  vSan  Francisco  would  ever 
reach  the  streets.  The  master  contract  provides  for 
anothei-  and  separate  contract,  winch  the  evidence 
will  show  is  made  as  between  the  ]iublisher  and  the 
individual  vendors,  and  it  is  that  contract  which  we 
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contend,  subject  of  course  to  a  review  of  the  master 
contract,  must  l3e  interpreted  by  this  Court.  Each 
publisher  enters  into  these  separate  contracts.  He 
may  contract  with  John  Brown  for  a  period  of  time, 
and  later  contract  with  John  Smith  for  the  same 
sales  output.  And  these  contracts  are  the  ones,  it  is 
our  contention,  are  the  ones  upon  which  we  must 
have  a  judicial  determination. 

During  the  early  course  of  the  trial,  I  apprehend 
that  there  will  be  some  question  of  law  arise,  which 
normally  I  assume  would  not  properly  be  mentioned 
in  an  opening  statement.  However,  I  want  to  state 
briefly  the  position  which  we  take  and  state  to  the 
Court  the  position  which  I  apprehend  the  Govern- 
ment will  take.  We  urge  upon  the  Court  and  will 
throughout  the  trial  urge  upon  the  Court  that  the 
common  law  contract  of  the  [8]  relationship  be- 
tween these  parties  must  be  applied.  In  other  words, 
using  the  well-known  test,  the  right  of  control,  tlie 
actual  control  and  the  right  to  control,  we  believe 
are  the  determining  tests. 

We  state  to  the  Court  that  the  position  of  the 
Government  will  ultimately  be  that  we  must  follov-/ 
the  doctrine  that  it  is  the  mischief  to  be  corrected, 
and  so  on,  the  social  economic  doctrine  of  the  so- 
called  Hearst  case,  decided  by  the  Supreme  Court. 
We  will  further  show  to  the  Court  during  the  course 
of  the  trial  that  our  position  on  the  law  is  justifiefl, 
not  only  justified  but  is  a  matter  entirely  free  from 
doubt  by  the  regulations  of  the  very  departments 
which  are  now  opposing  these  causes. 

I  think,  if  your  Honor  please,  with  this  very  brief 
statement,  I  am  ready  to  proceed. 
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The  Court:     Do  you  wish  to  make  a  statement? 

Mr.  Jacobs:     If  you  please. 

May  it  please  the  Court,  I  would  restate  the 
question  somewhat  different  than  Mi'.  Fink.  We 
believe  the  question  before  this  Court,  the  only  ques- 
tion before  this  Court,  is  whether  the  street  vendors 
e]iQ;aj]^ed  in  the  sale  of  the  plaintiffs'  newspapei-s 
under  the  terms  and  conditions  of  the  union  con- 
tract, which  is  an  exhibit  to  the  complaint,  are  em- 
ployees within  the  meaning  of  the  Social  Security 
Act.  At  the  outset,  as  I  tried  to  make  clear  on  the 
motion  for  judgment,  we  believe  that  this  [9]  union 
contract  embodies  all  of  the  terms  and  conditions, 
all  of  the  right  and  obligations  between  the  parties, 
the  parties  being  the  San  Francisco  Publishers  As- 
sociation, as  well  as  the  ])hiintiffs,  the  publishers, 
on  the  one  hand,  and  the  union  on  the  other.  That 
contract,  and  the  provisions  of  that  contract  are  in- 
corporated by  reference  in  the  contract  between 
the  publishers  and  the  individual  vendors  under  tlie 
form  of  contract  which  is  also  attached  as  an  exhibit 
to  the  complaint.  Now,  with  respect  to  that  contract, 
we  say  we  think  it  is  a  complete  contract.  It  is  oui' 
position  that  no  evidence  is  permissible  to  explain 
or  in  any  way  indicate  the  negotiations  leading  u]> 
to  the  contract.  So  far  as  the  contract  is  not  am- 
biguous and  unequivocable,  it  speaks  for  itself. 
Further,  we  submit  that  no  evidence  is  admissible 
to  show  the  exercise  or  non-exercise  of  any  powers 
conferred  in  that  contract,  because  it  is  the  existence 
of  the  power,  not  the  exercise  of  the  power,  that  is 
important. 
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Third,  with  respect  to  the  contract,  it  is  our  posi- 
tion that  no  evidence  is  admissible  to  alter  or  vary 
the  terms  of  that  contract. 

Now,  with  respect  to  the  qnestion  of  einployees-, 
the  interpretation  of  the  word  "employee,"  since 
there  is  no  statntory  definition,  it  is  our  position 
that  the  term  ''employee"  as  used  in  the  Social 
Security  Act  is  not  to  be  interpreted  in  a  common 
law  sense,  as  Counsel  for  the  [10]  plaintiffs  con- 
tends. It  is  to  be  interpreted  in  light  of  the  legisla- 
tive purpose  and  there  is  authority  which  supports 
the  Government's  position.  In  any  event,  it  is  our 
position  that  these  news  vendors  are  employees 
within  the  common  law^  definition,  if  there  is  a  com- 
mon law  test  as  such,  as  well  as  employees  within 
the  meaning  of  the  term  as  Congress  intended  that 
term  to  be  construed. 

Now,  in  listening  to  the  evidence,  we  think  it 
would  be  well  for  the  Court  to  note  the  salient  fea- 
tures of  the  contract,  to  note  generally  what  is 
covered,  because  already  I  think  there  has  been  one 
misstatement  of  that  provision  of  that  contract. 
There  are  ten  salient  features  to  that  contract.  Ten 
features  and  provisions,  which  T  shall  not  elaborate 
on,  but  simply  point  out  to  the  Court,  which  indi- 
cate, which  we  believe  establish  as  a  matter  of  law, 
from  the  construction  of  the  contract,  the  relation- 
ship created  is  that  of  employer  and  employee.  At 
the  outset  we  ask  the  Court  to  note  that  the  parties 
to  the  agreement  are,  on  the  one  hand,  the  pub- 
lishers and  the  publishers  association,  and  on  the 
other  hand  a  labor  union,  a  news  vendors  union  of 


98  Hearst  Publications,  Inc.  vs. 

the  American  Federation  of  Labor,  whieli  Mr.  Fink 
lef erred  to  as  an  organization. 

Secondly,  it  is  evident  from  the  very  wording  of 
tl\e  agreement,  that  the  object  of  the  agreement,  the 
object  of  the  contract,  is  not  to  provide  for  the  sale 
of  newspapers  to  [11]  the  vendors,  but  is  to  provide 
for  the  sale  by  vendors  of  these  newspapers  to  the 
public.  Tlie  ultimate  objective  of  the  agreement  is 
to  provide  for  the  sale  by  the  vendors,  not  to 
vendors,  of  the  plaintiffs'  newspapers. 

Thirdly,  we  ask  the  Court  to  note  that  the  so- 
called  wholesale  and  so-called  retail  price  of  the 
newspapers  is  established  by  the  contract. 

Fourthly,  w^e  ask  the  Court  to  note  and  ol)serve 
that  not  onlj^  has  the  publisher  the  right  to  hire 
whomever  he  pleases,  it  necessarily  follows  they 
nuist  have  the  right  in  addition  to  that  right,  more 
significant,  the  riglit  to  terminate  the  agreement 
with  any  vendor  at  any  time.  It  is  euphemistically 
stated  as  the  right  to  discontinue  the  sale  to  any 
vendor,  but  we  submit  it  is  nothing  more  nor  less 
than  the  right  to  hire  or  fire. 

Fifthly,  we  ask  the  Court  io  note  tlia'  'ho  ]>nb- 
lishers  reserve  the  right  implicitly  to  designate 
where  the  papers  are  to  be  sold. 

Sixth!}'',  the  contract  gives  the  ]>ublishers  the  risjcht 
to  designate  the  days  and  hours  of  any  one  day 
in  which  newspapers  are  to  be  sold. 

Seventhly,  the  contract  provides  that  these  ven- 
dors shall  sell  complete  newspapers  only,  with  sec- 
tions thereof  in  such  order  as  the  publishers 
designate. 
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And,  eip^litlily,  and  here  I  must  correct  I  believe 
a  [12]  mistaken  impression  of  Counsel  for  the 
union :  there  is  an  express  provision  in  the  contract 
that  when  the  vendor  is  engaged  to  sell  a  particular 
newspaper,  he  may  sell  only  additional  newspapers 
if  the  publishers  permit.  In  other  words,  he  may  sell 
one  or  more  newspapers  only  as  the  publishers 
permit. 

Now,  we  ask  the  Court  to  note  that  the  news 
vendor  is  granted  full  credit  for  unsold  or  returned 
newspapers. 

And  the  last  and  ]ierhaps  the  most  damaging  pro- 
vision of  the  agreement  is  the  provision  for  a  guar- 
anteed minimum  earning,  which  is  designated  in  the 
contract  as  ''minimum  profit."  So  much  for  the 
contract. 

Now,  Mr.  Fink  also  has  referred  to  the  power  of 
the  vendors  to  control  the  means  and  methods  by 
which  they  sell  the  papers.  Whether  they  have  that 
power  under  that  contract  is  a  matter  of  law,  and 
whether  they  exercised  it  or  not  is  immaterial,  and 
in  the  absence  of  any  express  provision  to  the  con- 
trary in  the  contract,  we  submit  they  have  not  that 
power.  Let  it  be  assumed  that  the  vendor  who  is 
selling  papers  on  a  corner  designated  by  the  pub- 
lishers, at  a  time  designated  by  the  publishers,  at 
a  place  designated  by  the  publishers,  has  a  free 
choice,  unlimited  discretion  as  to  the  means  and 
methods  he  sells  the  papers  on  the  corner.  We  sub- 
mit he  nonetheless  is  an  employee  because  he  has 
such  discretion.  That  ]  oint  could  be  elaboiated,  but 
we  submit  it  is  almost  a  subject  for  []r!]  judicial 
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notice  that  the  sales  technique  of  the  vendors  on  the 
corner  is  so  unlimited,  while  he  is  engaged  in  un- 
skilled employment,  so  his  choice  on  the  corner  as 
to  how  he  sells  the  papers  might  as  well  be  en- 
trusted to  liim  aiid  still,  as  we  believe,  he  is  an 
employee. 

Now,  with  respect  to  ])aragraph  one  of  the  agree- 
ment on  which  the  j)laintiffs  rely  so  heavily,  Para- 
graph I  states  it  is  the  intent  of  the  ])arties  to 
establish  the  i-elationship  of  buyer  and  seller  and 
not  that  of  eni])loyer  and  em]»lovee.  Of  course,  the 
Court  may  well  ask  itself  why  such  a  provision  was 
inserted,  gratuitously  inserted,  unless  i)erhaps  fur- 
nishing an  interpretation  of  the  agreement,  and 
ap])arently  contradicted  by  the  terms  of  the  agree- 
ment itself.  In  any  event,  it  is  our  position  that 
such  statement  is  not  only  not  binding  on  the  Court, 
l)ut  it  is  doubtful  whether  it  is  even  evident  to  the 
Court.  The  contract  recites  that  the  relationshij)  is 
that  of  seller  and  buyer,  not  employer  and  em])loyee, 
as  though  they  were  legal  oi)posites.  I  think  the 
authorities  we  will  submit  will  fully  show  that  a 
person  may  be  both  a  buyer  and  an  employee  of  the 
person  from  whom  he  purchases  the  product. 

Now,  lastly,  it  is  doubtful,  in  our  minds  cer- 
tatinly,  whether  under  the  terms  of  the  agreement, 
and  it  will  be  clarified  by  the  evidence,  whether  the 
vendor  is  actually  the  purchaser  of  the  papers,  be- 
cause we  will  show  imder  the  evidence,  that  the 
vendor  gets  the  papers  only  on  a  credit  basis.  [14] 
He  pays  no  cash  on  tliem,  his  possession  is  limited 
to  the  comer  to  sell  under  the  terms  aiid  conditions 
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of  the  contract.  At  the  end  of  the  working  day  he 
returns  the  unsold  papers  to  the  publisher  and  then 
gets  credit  for  the  unsold  papers.  I  submit  it  is 
very  doubtful  whether  under  those  conditions  he 
may  be  contended  to  be  the  buyer.  There  can  be  no 
doubt  if  the  first  purpose  of  the  legislation  is  con- 
sidered. The  Court  in  hearing  the  evidence  and  l)eing 
guided  in  the  Court's  decision,  should  give  this  one 
single  factor  the  most  significance  and  most  weight 
in  determining  whether  they  are  covered  by  the 
Act.  I  think  the  ultimate  inquiry  here  is  not  control 
to  be  exercised,  how  the  vejidor  sells  the  papers, 
whether  with  his  right  hand  or  his  left  hand,  but 
the  question  is :  Does  he  pursue  an  independent  call- 
ing; is  he  engaged  in  a  distinct  occupation.  We 
think,  after  hearing  the  evidence  and  an  examina- 
tion of  the  authorities,  tliere  can  be  no  doubt, 
under  the  terms  of  the  contract  alone,  that  as  a 
matter  of  law  the  vendors  are  employees,  and  the 
evidence  submitted  will  only  serve  to  confirm  it. 

The  Court:  Mr.  Jacobs,  some  point  was  made  by 
Mr.  Fink  in  his  opening  statement  that  there  might 
be  a  contention  that  the  parties  to  this  contract  did 
not  intend  to  make  a  contract,  an  independent  con- 
tract. Is  there  going  to  be  a  contention  on  the  part 
of  the  Government  that  these  contracts  were  en- 
tered into  to  give  the  appearance  of  an  independent 
contract ?  I  mean,  [15]  are  you  questioning,  are 
you  arguing  the  good  faith  of  the  contract,  or  rely- 
ing entirely  upon  the  interpretation  of  the  contracts 
themselves? 
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Mr.  Jacobs:  Our  i^osition,  with  respect  to  your 
Honor's  question,  is  this:  As  we  say,  the  intention 
of  the  parties  is  in  the  provisions  of  the  contract, 
the  very  nature  of  the  obligations  and  rights  of  the 
parties  as  stated  in  the  contract,  not  vv^hat  it  states 
the  relationship  to  be. 

Secondly,  we  state  that  if  the  belief  of  the  parties 
is  evidence  of  relationship,  it  must  be  a  bona  fide 
belief  of  the  factual  considerations,  and  not  by  rea- 
son of  any  selfish,  personal,  or  legal  considerations, 
and  I  think  the  evidence  will  establish,  at  least  on 
the  part  of  the  union,  that  there  was  no  such  bona 
fide  belief.  Do  I  make  myself  clear,  your  Honor'? 

The  Court:  Well,  I  would  like-  to  ask  you  an- 
other question  to  see  if  I  get  it  clearly.  Is  the 
Government  going  to  contend  that  these  parties  had 
no  intent  to  enter  into  an  independent  contractor 
relationship,  but  used  this  form  in  order  to  give  that 
appearance  ? 

Mr.  Jacobs:     We  submit 

The  Court:  What  I  am  getting  at  is:  Is  there 
any  contention  that  this  relationship  was  entered 
into  for  any  purpose  of  evading  obligations  under 
this  statute,  to  give  the  a})pearance  to  a  relation- 
ship different  than  the  actual  [16]  relationship ;  or, 
are  you  contending,  on  the  contrary,  that  irrespec- 
tive of  what  the  parties  had  in  mind,  the  relation- 
ship as  set  out  in  the  contract  is  one  of  employment 
rather  than  independent  contract  ? 

Mr.  Jaco]>s:  That  is  substantially  correct.  May 
I  clarify  that  a  little  further?  I  don't  know  what 
purpose  there  was  on  the  part  of  the  publishers. 
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I  cannot  sa.y  of  my  own  knowledge  what  the  purpose 
oF  the  puMishers  was  in  having  this  thing  inserted 
in  there.  But  I  do  Iciiow,  that  is  I  feel  froin  tlie 
eA'idenee  we  liave  available,  that  this  was  not  a 
bona  tide  belief  of  both  parties.  Even  if  it  was  an 
holiest  ])elief,  which  we  (lon]>t,  of  lx)th  parties,  as- 
suming it  was,  I  submit  that  the  relationship  cre- 
ated by  the  contract  is  still  that  of  employer  and 
employee,  and  there  are  immerous  cases  in  the 
courts,  where  the  courts  have  disregarded  such 
positions. 

The  Court:  You  don't  contend,  do  ,  you,  that 
these  contractual  relationships  were  entered  into 
for  the  definite  purpose  of  evading  the  effect  of 
these  statutes'? 

Mr.  Jacobs:  Our  knowledge  of  it  is  this,  your 
Honor,  this  contract  was  not  designed  to  evade  the 
obligations  of  the  Social  Security  Act.  It  was  a 
genuine  collective  bargaining  agreenient';  there  is 
no  question  about  that.  But.  we  say  that  the  inser- 
tion of  this  ]>articular  clause  in  the  contract  was 
not  a  bona  fide  belief  on  the  part  of  both  parties. 

Mr.  Fink:  If  the  Court  please,  there  are  some 
formal  [17]  offers  of  exhibits  that  T  desire  to  make 
at  this  time. 

In  case  No.  25229,  T  offer  in  evidence  the  exhibits 
attached  to  the  complaint,  in  the  same  ordel*.  Ex- 
hibit 1  is  the  claim  for  the  period  April  1937  to 
December  1937.  And  I  ask  that  they  be  admitted 
in  evidence,  if  your  Honor  ]dease,  because  they  are 
all  admitted  by  the  pleadings. 

The  Court:     They  mav  be  admitted. 
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The  Clerk:  Are  they  to  be  in  the  case  referred 
to,  or  consolidated'? 

The  Court:  I  think  you  can  give  them  one  num- 
ber. These  cases  are  consolidated  for  trial,  as  I  un- 
derstand. I  think  you  might  as  well  introduce  them 
as  exhibits,  and  we  will  give  them  exhibit  mmibers 
in  order. 

Mr.  Fink:  I  am,  if  the  Court  please,  going  to 
offer  these  generally  now,  and  we  will  refer  to 
them  afterwards. 

The  Court:     This  is  Plaintiff's  Exhibit  No.  1        j 

(The  claim  was  marked  Plaintiff's  Exhibit 
No.  1  in  evidence.) 

Mr.  Pink:  Exhibit  No.  2  is  the  claim  of  the 
Federal  Insurance  Contributions  Act  for  the  period 
shown. 

(The  document  was  marked  Plaintiff's  Ex- 
hibit No.  2  in  evidence.) 

Mr.  Fink:  Exhibit  No.  3,  which  is  the  disallow- 
ance of  a  large  list  of  claims,  your  Honor,  by  the 
Commissioner  of  Internal  Revenue,  on  this  date, 
July  13,  1945.  [18] 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  3  in  evidence.) 

Mr.  Pink:  Exhibit  4  is  the  contract  between  the 
parties  to  which  reference  has  been  made. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  4  in  evidence.) 
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Mr.  Fink:  Exhibit  5  is  a  claim  of  refund  and  a 
protest  covering  the  period  October,  1938,  to  De- 
cember, 1938. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  5  in  evidence.) 

Mr.  Fink:  Exhibit  No.  6  is  a  similar  claim  and 
protest  for  a  similar  period. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  6  in  evidence.) 

Mr.  Fink:  Exhibit  No.  7  is  a  claim  and  protest 
for  the  period  January  1,  1939,  to  March  31,  1939. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  7  in  evidence.) 

Mr.  Fink :  A  claim  and  protest  for  the  same  pe- 
riod. 

If  your  Honor  please,  in  the  Western  Publica- 
tions ease,  there  were  two  newspapers  involved,  the 
San  Francisco  Call-Bulletin,  and  the  San  Francisco 
Examiner.  The  collector  in  assessing,  levied  sepa- 
rate assessments,  so  there  are  two  exhibits  covering 
the  same  period. 

I  (The    document    referred    to    was    marked 

Plaintiff's  Exhibit  8  in  evidence.)  [19] 
Mr.  Fink:     Exhibit  No.  9  is  a  j)rotest  and  claim 
covered  by  the  period  April  1,  1939,  to  June  30,  1939. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  9  in  evidence.) 
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Mr.  Fink:  Exhibit  No.  10  is  a  similar  claim  and 
protest  for  the  other  newspaper  for  the  same  period. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  10  in  evidence.) 

Mr.  Fink :  Exhibit  No.  11  is  a  cUiim  and  protest 
for  the  period  July  1  to  September  30,  1939. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  11  in  evidence.) 

Mr.  Fink:  Exhibit  12  is  a  claim  and  i)rotest  for 
the  same  period. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  12  in  evidence.) 

Mr.  Fink :  Exhil)it  No.  13  is  a  claim  and  protest 
for  the  period  October  1, 1939,  to  December  31,  1939. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  13  in  evidence.) 

Mr.  iB'ink :  Exliibit  No.  14  is  a  similar  claim  and 
protest  for  the  same  period. 

(Tlve    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  14  in  evidence.) 

Mr.  Fink:  Exhibit  No.  15  is  a  claim  and  protest 
for  [20]  the  period  January  1,  1940,  to  March  31, 
1940. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  15  in  evidence.) 
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Mr.  Fink :  Exhibit  No.  16  is  a  similar  claim  and 
protest  for  the  same  period. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  16  in  evidence.) 

Mr.  Fink :  Exliibit  No.  17  is  a  claim  and  protest 
for  the  period  April  ]  to  Jvv.e  30,  1940. 

(The    docmnent    referred    to    was    marked 
Plaintiff's  Exhiint  No.  17  in  evidence.) 

Mr.  Fink :  Exhiint  No.  18  is  a  similar  claim  and 
protest  for  the  same  period. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  18  in  evidence.)     /■ '. 

Mr.  Fink:  Exhibit  19  is  a  claim  and  protest  for 
the  period  of  October  1,  1940,  to  December  31,  1940. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  19  in  evidence.) 

Mr.  Fink:  Exhibit  No.  20  is  a  similar  protest 
and  claim  for  the  same  period. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  20  in  evidence.) 

Mr.  Fink:  May  I  state,  for  the  purpose  of  the 
record,  that  completes  the  exhibits  attached  to  the 
complaint  in  that  [21]  particular  number.  So,  here, 
for  the  record  that  completes  the  exhibit's  in  Case 
No.  25229. 

For  the  purpose  of  the  record  only,  your  Honor, 
I  recognize  they  are  consolidated,  in  No.  25228,  I 
offer  the  following  exhibits,  all  of  which  have  been 
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admitted  by  the  answer.  They  are  going  to  run 
right  along? 

The  Court:     They  are  going  to  run  right  along. 

Mr.  Fink:  Exhibit  No.  21  is  a  claim  and  protest 
for  the  period  January  1,  1937,  to  December  31, 
1937. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  21  in  evidence.) 

Mr.  Fink:  Exhibit  No.  22  is  the  rejection  letter 
from  the  Commissioner  of  Internal  Revenue  dated 
July  13,  1945. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  22  in  evidence.) 

Mr.  Fink:  I  will  not  introduce  another  copy  of 
the  contract,  although  it  is  attached,  your  Honor. 

Next  in  order,  if  your  Honor  please,  is  a  claim 
and  protest  for  the  period  January  1,  1938,  to  De- 
cember 31,  1938. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  23  in  evidence.) 

Mr.  Pink:  Finally,  next  in  order  a  claim  and 
protest  for  a  period  that  is  not  made  jjlain  hero, 
but  a  claim  and  protest  in  the  total  sum  of  $2,187.76. 

(The    document    referred    to    was    marked 
Plaintiff's  [22]  Exhibit  No.  24  in  evidence.) 

Mr.  Fink :  That  completes  all  of  the  exhibits  in 
No.  25228. 
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For  the  purpose  of  the  record,  in  No.  25231,  I 
offer  the  following  exhibits  in  evidence : 

A  claim  and  protest  for  the  period  April  1,  1937, 
to  December  31,  1937. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  25  in  evdence.) 

Mr.  Fink:  Next  in  order,  the  rejection  letter 
from  the  Commissioner  of  Internal  Revenue,  dated 
July  13,  1945. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  26  in  evidence.) 

Mr.  Fink :  I  will  not  offer  the  contract.  A  claim 
and  protest  for  the  period  October  1,  1938,  to  De- 
cember 31,  1938. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  27  in  evidence.) 

Mr.  Fink:  A  claim  and  protest  for  the  period 
January  1,  1939,  to  March  31,  1939. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  28  in  evidence. 

Mr.  Fink:  A  claim  and  j^rotest  for  the  period 
April  1,  1939,  to  June  30,  1939. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  29  in  evidence.)  [23] 

Mr.  Fink:  A  claim  and  protest  for  the  period 
July  1,  1939,  to  September  30,  1939. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  30  in  evidence.) 
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3,Iv.  Fink:  A  claim  and  i)i-(,)test  for  the  jDeriod 
Octo])er  1,  1939,  to  December  31,  1939. 

(The    docmnent    referred    to    was    marked 
Plaintiff's  Exhibit  No.  31  in  evidence.) 

Mr.  Fink :  A  claim  and  protest  for  the  period 
January  1,  1940,  to  March  31,  1940. 

(The    docnmont    referred    to    was    marked 
Plaintiff's  Exhibit  No.  32  in  evidence.) 

Mr.  Fink :  A  claim  and  ])rotest  for  the  period 
April  1,  1940,  to  June  30,  1940. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhi])it  No.  33  in  evidence.) 

Mr.  Fink:  A  claim  and  protest  for  the  period 
October  1,  1940,  to  December  31,  1940. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  34  in  evidence.) 

Mr.  Fink:  And  that  completes  the  offer  in  that 
individual  case. 

Final!}',  if  your  Honor  please,  in  Case  No.  25230, 
I  offer  in  evidence  the  f ollowinc; : 

A  form  of  protest  bearing  date  February  18,  1942, 
signed  [24]  by  The  Chronicle  Publishing  Company, 
by  W.  D.  Burlingame. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  35  in  evidence.) 

Mr.  Fink:  The  rejection  letter  from  the  Com- 
missioner of  Internal  Revenue,  dated  July  13,  1945. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  36  in  evidence.) 
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Mr.  Fink:  A  claim  and  protest  for  the  period 
January  1,  1937,  to  December  31,  1937. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  37  in  evidence.) 

Mr.  Fink:  A  disallowance  letter  from  the  Com- 
missioner of  Internal  Revenue,  dated  July  13,  1945, 
referring  to  another  one  of  the  exhil;its. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  38  in  evidence.) 

Mr,  Fink:  And  finally,  a  claim  and  protest  in 
the  total  sum  of  $668.06. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  39  in  evidence.) 

Mr.  Pink :  That,  if  yowr  Honor  please,  completes 
the  otfer  of  the  exhibits. 

Mr.  Jacobs:  With  the  permission  of  the  Court, 
I  would  like  to  sul)mit  a  brief  in  support  of  the 
Government's  motion  at  this  time,  [25] 

The  Court :     What  motion  are  you  referring  to  ? 

Mr,  Jacobs:  The  motion  for  a  judgment  on  the 
pleadings,  which  has  been  taken  mider  advisement 
by  the  Court. 

The  Court:  Oh,  well,  you  can  submit  it  at  the 
conclusion  of  the  trial.  As  long  as  I  am  going  to 
hear  the  evidence,  I  would  rather  devote  myself  to 
that  than  to  reading  a  brief  during  the  course  of  the 
trial. 

Mr.  Jacobs:     Very  well. 

Mr,  Fink :  If  it  please  the  Court,  I  will  call  Mr. 
Bitler. 
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The  Court:     Is  he  going  to  be  a  long  witness? 
Mr.  Fink:     It  will  be  a  lengthy  witness. 
The  Court:     Would  you  rather  take  a  recess? 
Mr.  Fink:     I  don't  care. 

The  Court:  I  think  we  had  better  use  the  five 
nnnutes. 

Mr.  Fink:     Certainly. 

EUGENE  F.  BITLER 

called  as  a  witness  by  Plaintiff;  sworn. 

The  Clei'k :     State  your  name  to  the  Court,  please. 
A.     Eugene  F.  Bitler. 

Direct  Examination 

By  Mr.  Fink: 

Q.     What  is  your  occupation? 

A.  Manager  of  the  San  Francisco  Publishers 
Association. 

Q.     And  how  long  have  you  boon  in  that  ])osition  ? 

A.     Eleven  years. 

Q.     In  San  Francisco?  A.     Yes,  sir.  [26] 

Q.  Mr.  Bitler,  what  is  your  familiarity  with  the 
newspaper  business?  Will  you  state  your  familiar- 
ity with  the  business,  ]ilease. 

A.  Well,  since  1914,  outside  of  two  j^ears  in  the 
first  war,  all  my  life  has  been  spent  in  the  business. 

Q.  And  when  you  say  you  have  spent  your  life 
in  the  newspaper  business,  in  what  several  depart- 
ments of  the  newspaper  business  have  you  been? 

A.  Starting  in  the  circulation  department,  go- 
ing to  the  business  office,  from  the  business  oflSce 
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to  the  classified  department,  then  to  display,  then 

to  editorial. 

Q.  And  have  you  had  actual  experience  over  the 
course  of  years  in  the  circulation  department  of  the 
various  papers  in   San   Francisco   and   elsewhere? 

A.     Yes,  I  have. 

Q.  Mr.  Bitler,  does  your  name  appear  as  the 
signer  of  all  five  of  the  contracts  between  the  News 
Vendors  Union  and  the  newspapers  in  San  Fran- 
cisco'? A.     Yes,  it  does. 

Q.  Now,  directing  your  attention,  Mr.  Bitler,  to 
the  year  1937,  do  you  remember  the  time,  the  ap- 
proximate date  when  negotiations  opened  as  be- 
tween the  News  Vendors  Union  and  the  Publishers 
Association  ? 

A.     I  would  say  around  June  8th  or  9th. 

Q.  And  it  thereafter  continued  from  time  to 
time,  did  it  ? 

A.  It  was  fairly  continuous.  You  mean,  for  that 
particular  contract  f 

Q.     I  do. 

A.  They  were  fairly  continuous  up  to  August  1st 
when  the  agreement  was  entered  into,  signed  by 
both  parties.  [27] 

Q.  A  contract  was  signed  and  is  now  in  evidence 
as  an  exhibit  here.  Is  that  correct? 

A.     I  guess  it  is. 

Q.  Mr.  Bitler,  having  in  mind  the  date  of  the 
opening,  which  was  around  June  8th  or  9th,  of  the 
negotiations,  when  did  the  question  of  the  relation- 
ship of  the  parties  arise  1 
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Mr.  Jacobs :  Objected  to  on  the  ground  that  it  is 
immaterial  and  irrelevant.  When  the  question 
arose;  the  intent  of  the  parties  is  contained  in  the 
agreement  and  the  negotiations,  the  steps  or  negoti- 
ations are  entirely  immaterial. 

The  Couit :  At  first  blush  that  would  appear  to 
be  a  valid  objection. 

Mr.  Fink :  It  is  a  preliminary  question  only,  and 
was  intended  to  lay  a  fomidation  foi*  subsequent 
questioning.  I  take  it,  whether  the  negotiations  were 
merged  into  a  written  contract  or  not,  we  have  a 
right  to  sliow  the  intent  of  both  parties.  AVe  have  a 
right  to  sliow  the  intent  of  the  parties  and  to  show 
wlieii  that  intent  arose.  As  I  say,  it  is  a  prelimi- 
nary (juestion  only,  laying  the  foundation. 

The  Court:  What  would  be  the  materiality  of 
when  the  intent  arose? 

Mr.  Fink :  Simply  to  show,  if  your  Honor  please, 
that  from  the  opening  of  negotiations  in  June,  1937, 
doNMi  to  date,  there  has  been  a  single  intent  of  the 
parties  to  this  contract.  That  is  the  issue  here,  what 
was  the  intent  of  the  parties. 

The  Court:  Well,  of  course,  wouldn't  it  be  self- 
serving  [28]  for  any  witness  to  testify?  That  is  a 
matter  the  Court  has  to  determine. 

Mr.  Fink:  Just  a  minute.  The  question,  your 
Honor,  I  think  you  must  have  misunderstood  the 
question.  The  question  was  ''When  did  it  first 
arise?"  I  apprehend  the  witness  will  say  immedi- 
ately. 
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Tiie  Court:  I  don't  see  how  that  v.'ill  he  any 
help  to  me,  Mr.  Fink.  I  think  anybody  who  nego- 
tiates a  contract  has  some  intent  in  making  the 
contract. 

Mr.  Fink:     That  is  true. 

The  Court :  They  have  got  some  purpose  in  mind. 
It  is  not  when  they  had  the  purpose  in  mind;  it  is 
what  they  did  that  counts,  isn't  if?  I  think  per- 
haps you  might  offer  the  contract,  show  what  the 
parties  did  under  the  contract,  submit  that.  If  there 
is  any  question  as  to  the  meaning  of  the  contract 
itself,  the  actions  of  the  parties  under  the  contract 
would  be  evidence.  But,  what  intent  you  say  they 
had,  when  the  intent  arose,  really  I  don't  see  the 
materiality. 

Mr.  Ladar:  I  would  just  like  to  offer  a  sugges- 
tion in  connection  with  the  objection  made  here.  I 
apprehend  that  while  it  is  settled  law  that  parties 
to  a  contract  in  dispute  between  them  cannot  offer 
evidence  as  to  intent  or  any  variance,  nevertheless, 
I  don't  think  it  is  the  lav\^,  I  think  it  would  be  easy 
to  supply  your  Honor  authorities  on  the  propo!=:i- 
tion,  that  an  objection  such  as  the  one  made  now — 
I  am  not  talking  about  [29]  the  particular  question, 
but  the  broad  issue,  whether  the  intent  of  the  par- 
ties is  evidence,  it  is  a  well  known  exception  that 
when  a  third  party  is  in  the  case,  the  intention  is 
not  only  relevant  and  admissible,  but  may  become 
important  in  the  face  of  an  objection  from  a  third 
party.  The  rule  excluding  the  evidence  is  limited 
to  the  parties  to  the  contract. 
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The  Court :  I  think  during  the  noon  recess  I  had 
better  read  this  contract  and  after  I  have  done  that, 
I  can  more  intelligently  rule  on  the  question.  We 
will  recess  until  2 :00  p.m. 

(Adjourned  to  2:00  o'clock  p.m.  this  date.) 

Afternoon  Session,  2:00  P.M. 

EUGENE  F.  BITLER 

resumed  the  witness  stand  for  further  direct  exami- 
nation : 

Mr.  Fink :  If  your  Honor  ])lease,  may  I  address 
myself  for  a  moment  to  the  objection  which  was 
made  just  before  the  noon  adjournment.  If  the 
Court  will  refer  to  Paragraph  12  and  Paragraph 
15 — the  numbers  vary  slightly  in  the  complaints, 
but  it  is  in  25229— you  will  find  that  Paragraph  12 
of  that  complaint  reads: 

"During  all  of  the  period  of  the  negotiations 
of  the  said  contract,  Exhibit  4,  and  at  the  time 
of  the  execution  thereof,  it  was  the  intent  and 
IKirpose  of  the  organization  of  News  Vendors 
and  of  Plaintiff  to  create  and  maintain  as  be- 
tween the  News  Vendors  and  Plaintiff  the  re- 
lationshi])  of  buyer  and  seller  and  to  establish 
and  maintain  the  New^s  Vendors  and  independ- 
ent contractors." 

Paragraph  15  of  the  same  complaint  reads : 

"During  all  of  the  period  of  negotiation  of 
each  of  the  said  four  contracts  subsequent  to 
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Exhibit  4,  and  at  the  time  of  the  execution  of 
each  thereof,  it  was  the  intent  and  purpose  of 
the  organization  of  News  Vendors  and  of  Plain- 
tiff to  maintain  the  relationship  of  buyer  and 
seller  and  to  maintain  the  [31]  status  of  the 
said  News  Vendors  as  independent  contractors. 
Said  parties  during  the  term  of  each  of  said 
contracts  have  acted  with  the  intent  and  in  the 
belief  that  said  contracts  would  be  interpreted 
and  construed  as  intended  by  said  parties." 

Both  of  those  paragraphs  are  denied  in  the  an- 
swers, thus  making  a  direct  issue  as  to  the  intent  and 
purpose  of  the  parties  in  their  negotiations  and  in 
the  consummation  of  the  contracts. 

And  over  and  above  that,  and  stronger  in  its  im- 
port as  far  as  this  objection  is  concerned,  is  the  fact 
that  Counsel  for  the  Defendant  has  directly,  m  his 
opening  statement,  by  which  he  is  bound,  said,  not 
in  so  many  words,  but  by  necessary  inference,  that 
these  are  fraudulent  contracts.  It  was  in  answer 
to  the  question  asked  that  he  made  that  statement. 
He,  in  effect,  has  said  that  these  are  not  good  faith 
contracts,  aud  therefore  he  is  directly  putting  in 
issue  the  intent,  the  purpose  and  all  the  surrounding 
circumstances  of  these  contracts. 

The  Court:  Well,  I  didn't  get  that  from  his 
statement,  that  it  was  a  fraudulent  contract. 

Mr.  Fink:  Well,  your  Honor,  we  will  have  to  go 
to  the  record  on  that,  because  that  is  my  recollection 
of  what  he  said,  by  necessary  inference;  that  you 
can't  get  anything  else  out  of  what  he  said. 
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^h\  Jacobs :  Would  the  Court  like  to  have  me  re- 
state [32]  my  ix^sition? 

Mr.  Fink :  Let  us  go  to  the  record  for  this,  your 
Honor. 

The  Court:  Let's  not  waste  time  in  going  l)ack 
over  that.  That  is  the  allegation  of  your  complaint. 
It  is  denied,  but  the  question  that  is  presented  is, 
what  kind  of  evidence  is  admissible  under  the  issue 
raised  by  that  allegation  of  the  complaint  and  the 
answer?  And  the  objection,  I  think,  that  has  been 
raised  goes  more  to  the  kind  of  evidence.  You  may 
have  acts  and  conduct  of  the  parties  mider  the  con- 
tract that  would  be  properly  admissible  as  evidence 
to  prove  that  allegation  of  the  complaint,  but  what 
they  said  during  the  stage  of  negotiations  might 
not  be  admissible  as  evidence.  Tn  other  words, 
merely  because  you  have  alleged  that  as  the  ulti- 
mate fact  doesn't  mean  that  every  type  of  evidence 
may  be  offered  in  support  of  it.  I  would  not  con- 
sider myself  bound  by  some  statements  that  were 
made  by  both  sides  of  this  contract  while  they  were 
negotiating  the  contract  as  to  what  they  were  in- 
tending to  do,  if,  in  fact,  what  they  did  do  was  some- 
thing different,  I  am  not  saying  that  is  the  case 
here,  but  those  are  the  difficulties  that  present  them- 
selves and  are,  in  my  opinion,  valid  objections  to 
that  kind  of  testimony. 

Mr.  Fink:     AVell,  as  I  said 

The  Court:  I  think  that  you  have  presented 
your  contract.  You  can  show  what  the  parties  did 
under  it,  but  [33]  all  of  the  conversations  that  took 
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])lace  between  them  when  they  were  negotiating  the 

contract,  I  can't  see  how  that  would  be  material. 

]\[r.  Fink :  If  your  Honor  please,  I  think  I  stated 
this  morning,  and  it  is  a  fact,  that  the  question 
Avhich  produced  the  objection  is  merely  a  prelimi- 
nary question  going  more  to  the  time  of  the  event, 
rather  than  to  what  was  said  or  done  at  that  time. 
The  question  was  if  he  remembers  when,  in  relation 
to  June  8th  or  9th,  did  the  matter  of  the  relationship 
of  the  parties  arise.  That  was  the  question,  I  think 
not  the  exact  words,  maybe,  but  the  same  thought. 

The  Court:  Of  course  that  may  not  be  subject 
to  that  same  objection.  It  is  really  immaterial, 
though. 

Mr.  Fink,  it  seems  to  me  that  you  have  a  question 
here  as  to  whether  or  not  you  are  required  to  pay 
this  tax,  and  that  depends  upon  what  your  status  is 
in  fact. 

Mr.  Fink:     That  is  right. 

The  Court:  Now,  what  the  parties  said  when 
they  were  creating  the  status,  I  do  not  see  how  that 
would  have  any  effect  on  the  matter.  They  may  h;^.vo 
said  anything  imaginable.  They  m.ay  have  said  it 
was  their  intent  to  create  a  vast  corporation;  but 
it  is  the  status  of  the  plaintiff  and  of  the  news])ovs, 
news  vendors,  that  is  going  to  determine  whether 
or  not  you  are  subject  to  paying  the  tax.  That  ques- 
tion of  status  is  a  question  of  physical  fact.  What 
is  \i%  Not  what  the  [34]  parties  said  tliey  were  go- 
ing to  do  when  they  did  it,  but  what  are  they  doing 
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and  what  is  their  relationsliip  today  ?  Under  what 
instrunientality  or  contract  or  agreement  or  struc- 
ture ai-e  they  fmictioning,  and  what  are  they  doing! 
And  those  are  the  facts  it  seems  to  me,  on  whicli  the 
Court  should  decide  whether  or  not  tlie  statute  re- 
quires the  i)ayment  of  that  tax. 

Mr.  Fink:     There  is  no  question  tliat  the 

The  Court :  I  tliink  tliat  is  a  fair  statement  of 
what  I  have  to  decide.  I  can't  see  how  anything 
that  the  ])arties  said  in  negotiating  these  contracts 
could  make  a  bit  of  difference  one  way  or  the  other, 
because,  as  a  matter  of  fact,  I  wouldn't  feel  that  I 
should  pay  much  attention  to  it  even  if  it  went  into 
the  record  and  were  by  some  standard  admissible, 
because  I  might  have  a  long  discussion  with  you 
and  say,  "Well,  Mr.  Fink,  now  I  am  going  to  employ 
you  as  my  secretary,"  and  you  say,  "All  right,  I 
want  to  be  your  secretary";  and  then  we  sit  down 
and  we  make  a  contract  which  provides  instead  of 
you  being  my  secretary,  it  said  you  are  going  to 
sell  some  propei'ty  of  mine  on  a  commission  basis. 
The  fact  that  we  had  those  conversations  couldn't 
possibly  change  the  factual  situation  that  actually 
subsequently  obtained.  I  can  see  that  I  could  be  led 
into  a  great  many  jntfalls  by  listening  to  conversa- 
tions that  took  place  between  the  parties  that 
couldn't  possibly  change  what  is  actually  the  fact. 
Now,  if  it  is  the  fact  that  these  news  vendors  are 
independent  contractors,  you  [35]  should  not  have 
to  pay  this  tax. 

Mr.  Fink :     That  is  true. 
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The  Court :  If,  in  fact,  they  are  employees,  then 
you  should  have  to  pay  the  tax. 

Mr.  Fiiik :     That  is  right. 

The  Court:  Why  don't  you  just  give  me  the 
evidence  on  that  and  present  your  argument  on 
that? 

Mr.  Fink :  Well,  if  your  Honor  please,  seriously 
— and  I  am  really  serious — we  deem  this  to  be  the 
crux  of  the  case,  to  show  the  surrounding  circum- 
stances under  which  the  first  contractual  relation- 
ship— that  is  the  first  written  contract — came  into 
being.  I  do  not  intend,  and  my  question  does  not 
import  it,  that  I  am  going  into  detailed  conversa- 
tions or  anything  of  that  sort.  As  I  have  tried  to 
make  plain,  the  question  has  for  its  purpose  the 
eliciting  of  an  answer,  which  is  a  fact,  from  the 
witness  that  this  question  arose  almost  at  once,  and 
that  thereafter  they  proceeded  upon  a  particular 
basis  and  concluded  the  contract.  Now,  that  is  as 
far  as  the  evidence  will  go,  and  I  think,  if  your 
Honor  please,  in  view  of  the  opening  statement  of 
Counsel— respectfully  disagreeing  with  the  Court — 
that  I  am  entitled  to  make  that  showing. 

The  Court:  Well,  I  just  don't  think  that  he  used 
the  word  ''fraudulent." 

Mr.  Fink:  Well,  I  didn't  say  that  he  used  the 
word  "fraudulent."  I  said  by  necessary  inference 
what  he  did  say  [36]  that  there  could  only  be  the 
one  interpretation,  namely,  that  he  is  alleging  that 
it  is  a  fraudulent  contract. 
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.The  Court:     Well,  suppose  you  restate  the  ques- 
tion again. 

Mr.  Fink:     May  it  be  read? 

The  Court:  It  will  take  too  long;  \\q  haven't 
the  same  reporter  at  the  time  that  you  asked  the 
question  to  which  the  objection  is  made. 

Mr.  E'ink :     All  right,  your  Honor. 

The  Court:  You  say  you  are  not  going  into  any 
detail  as  to  the  conversations.  It  may  be  the  ques- 
tion will  be  more  or  less  harmless. 

Q.  (By  Mr.  Fnik)  :  Mr.  Bitler,  having  in  mind 
the  prQbable  opening  date  of  these  negotiations, 
June  8th  or  9th,  when,  in  relation  to  that  date,  did 
the  matter  of  the  relationship  of  the  parties  first 
arise? 
.Mr,  Jacobs:  The  same  objection,  your  Honor. 
., The; Court:  I  will  overrule  the  objection.  You 
have,  my  views  on  it  and  you  know  how  much  weight 
I  aip  going  to  attach  to  it  anyhow,  so  I  don't  see 
any.  ha.rm  in  allowing  it  in  the  record. 

A.:  .At  the  first  meeting,  the  question — as  a  mat- 
ter of  fact,  the  only  thing  discussed  at  the  first  meet- 
ing was  the  relationship  between  the  parties.  The 
publishers  stated 

Mr.  Jacobs:  I  am  sorry;  I  can't  hear  you.  Not 
only  [37]  that,  but  what  I  heard  was  not  res"ponsive 
to  the  question.  The  question  is  When?  Is  that 
right  1 

i^.  ..At  the  first  meeting. 
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Mr.  Jacobs:  I  am  sorry;  may  he  I  didn't  un- 
derstand the  question.   Will  you  read  it,  please? 

(The  Reporter  read  the  question.) 

A.  My  answer  is,  at  the  first  meeting,  whether 
it  was  June  8th  or  June  9th;  I  don't  recall  which. 

Q.  (By  Mr.  Fink):  Mr.  Bitler,  how  did  it 
arise?  A.     It  arose  from 

Mr.  Jacobs:  Same  objection,  your  Honor,  to 
this  whole  line  of  testimony. 

The  Court :  Well,  Mr.  Fink,  what  are  you  going 
to  show  from  this  witness  ?  Perhaps  that  will  enable 
me  to  rule  on  it  a  little  more  intelligently  and  get 
over  this  phase  of  the  matter.  Do  you  want  to  show 
that  the  parties  entered  into  a  discussion  as  to 
whether  they  were  going  to  be  employees  or  whether 
they  were  going  to  be  independent  contractors ;  that 
they  discussed  it,  and  that  as  a  result  of  that,  they 
worked  out  the  contract  the  way  the  contract  is 
worked  out? 

Mr.  Fink:  If  your  Honor  please,  one  step  fur- 
ther than  that.  The  negotiations  opened  on  June 
8th  or  June  9th.  They  were  almost  continuous  to 
August  31st,  1937,  a  considerable  period  of  time, 
about  three  months. 

The  purpose  of  the  question  is  to  show  that  while 
the  [38]  union  had  some  ideas  at  the  opening  that 
they  wanted  to  come  under  the  employees'  status, 
that  there  immediately  arose  a  question;  that  as  a 
result  of  that,  the  uniou  retired  from  that  position 
and  that  during  the  entire  three  months  there  was 
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thereafter  no  question  as  to  the  basis  of  the  negotia- 
tions.  That  is  the  sole  purpose  of  the  question,  and 
it  is  not  intended  to  elicit  detailed  conversatons  at 
all. 

The  Court:  Well,  I  thnk  I  can  shorten  that  up. 
You  heard  Mr.  Fink's  statement;  is  that  a  correct 
statement  of  what  went  on,  Mr,  Bitler? 

A.  I  think  I  should  put  it  in  my  own  words,  if 
you  please,  your  Honor.  At  the  first  meeting  the 
publishers  stated  that  they  were  willing  to  nego- 
tiate with  the  union  on  the  basis  of  a  buyer  and 
seller  contract.  That  was  agreeable  to  the  union. 
Attorneys  were  brought  in,  Mr.  Fink  and  Mr.  Cal- 
kins, to  develop  a  contract  which  was  a  buyer  and 
seller  contract.    Does  that  answer  the  question? 

The  Court:  That  is  what  you  wanted  to  bring 
out? 

Mr.  Pink:     Yes,  your  Honor. 

The  Court:     All  right. 

Mr.  Jacobs :  Your  Honor,  I  must  move  to  strike 
that  answer. 

The  Court:  You  may  have  been  deemed  to  have 
made  a  motion  to  strike  it,  and  it  is  denied. 

Mr.  Jacobs:     Because  it  calls  for  a  conclusion,    i 
and  it  is  hearsay.  [39] 

The  Court:  I  think  it  is  subject  to  those  objec- 
tions.   I  will  overiaile  the  objection. 

Q.  (By  Mr.  Fink)  :  Mr.  Bitler,  let  me  ask  you 
— did  I  understand  you  to  say  that  attorneys  were 
imported  into  the  discussions? 
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A.  After  the  first  meeting,  with  an  agreement 
being  reached  with  the  union  and  they  were  buyers 
and  sellers  and  the  contract  could  be  developed  on 
that  basis,  attorneys  Grove  Fink  and  John  Calkins 
were  asked  to  develop  a  contract  on  a  buyer  and 
seller  basis. 

Mr.  Jacobs:  I  move  to  strike  all  of  that  as  not 
responsive  to  the  question.  The  question  is  whether 
attorneys  were  brought  into  the  conference. 

The  Court:  You  are  right  about  that.  Your  ob- 
jection is  good;  that  was  the  question.  I  think  the 
witness  had  already  answered  it,  Mr.  Fink.  He 
said,  in  answer  to  my  question  that  attorneys  were 
brought  in. 

Mr.  Fink:     All  right. 

Q.  In  the  course  of  the  negotiations,  Mr.  Bitler, 
were  the  several  sections  of  the  contract  negotiated 
separately  ? 

A,  Yes,  they  were.  As  a  matter  of  fact,  agree- 
ment might  be  reached  on  anywhere  from  one  to 
two  or  three  sections  at  one  meeting;  at  another 
meeting  another  three  or  four  sections;  another 
time  it  might  have  to  be  modified  and  revamped 
and  [40]  different  language  developed  to  cover  an 
agreement  that  was  finally  reached. 

Q.  By  the  way,  who  represented  the  News  Ven- 
dors Union  in  these  negotiations? 

A.  At  that  time  it  was  the  Pacific  Coast  Laboi' 
Bureau;  at  the  present  time  it  is  known  as  the 
National  Labor  Bureau. 
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Q.  Who  v/as  the  personality  that  negotiated  for 
the  union? 

A.  Sam  Kagel,  with  Mr.  Shelley  of  tJie  San 
Francisco  Labor  Comieil. 

Q.  Was  there  always  unanimity  of  opinion  on 
the  several  subjects  or  several  sections  covered  hy 
the  contract? 

Mr.  Jacobs:  I  object  as  irrelevant,  incompetent 
and  immaterial,  and  calling  for  the  conclusion  and 
thtiught  of  this  witness. 

The  Court:  I  will  sustain  the  objection.  I  think 
it  is  incompetent. 

Q.  (By  Mr.  Fink):  Mr.  Bitler,  I  think  you 
testified  you  have  been  in  San  Francisco  for  eleven 
years.  A.     Yes,  sir. 

Q.  Do  you  know  what  the  position  of  the  news 
vendors  was  in  San  Francisco  prior  to  August  31, 
1937? 

Mr.  Jacobs:  Objection  as  to  what  the  position 
was;  I  don't  know  myself  what  Counsel  means. 

Mr.  Fink:  Well,  let  us  withdraw  the  question 
and  see  if  we  can  get  it  so  even  j-ou  can  under- 
stand it. 

Mr.  Jacobs :     Thank  you.  [41] 

Q.  (By  M)\  Fink)  :  Mi-.  Bitler,  are  newspapers 
sold  in  the  City  of  San  Francisco  to  news  vendors 
on  a  wholesale  basis  prior  to  August  31,  1937? 

M)'.  Jacobs:  Same  objection,  whether  they  were 
sold  or  not. 

The  Court:  Well,  I  think  that  is  immaterial. 
I  will  sustain  the  objection. 
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Mr.  Ladar:  If  your  Honor  please,  may  I  say 
a  word  on  that,  not  with  respect  to  the  ruling,  but 
with  respect  to  the  general  subject  mattei*?  I  took 
the  trouble  to  check  it  during  the  noon  hour,  and 
I  want  to  call  this  to  your  Honor's  attention,  that 
as  I  understand  what  Counsel  has  been  attempting 
to  do,  he  is  attempting  to  show  the  circumstances 
surrounding  the  parties  at  the  time  that  the  series 
of  contracts  began.  The  decisions  seem  to  be  quite 
uniform  in  this  rule,  your  Honor,  that  where,  as 
happened  here  this  morning,  a  statement  is  made 
in  response  to  the  Court's  question,  that  one  sec- 
tion of  this  contract  at  least  with  respect  to  one  of 
the  parties  was  not  made  in  good  faith,  and  fur- 
thermore the  statement  was  made  that  the  relation- 
ship of  buyer  and  seller  and  not  independent  con- 
tractors, is  referred  to  in  the  contract,  and  that 
there  may  be  a  meaning  there  other  than  independ- 
ent contractor,  the  Court  should — I  mean,  certainly 
the  Court  is  legally  empowered,  and  in  the  exercise 
of  that  power  should  take  into  consideration  all  of 
the  circumstances  that  surrounded  these  [42]  par- 
ties at  the  time  of  the  execution  of  their  contract, 
because  the  question  of  good  faith  and  the  question 
of  meaning  and  intention  is  injected  into  the  case. 

The  Court:  Well,  of  course,  you  do  not  have  to 
meet  the  defendant's  opening  statement  as  part  of 
the  plaintiff's  case.  He  just  made  his  statement  to 
advise  the  Court  what  he  was  going  to  contend,  ])ut 
you  don't  have  to  start  out  and  affirmatively  prove 
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such  an  issue  as  good  faith  until  there  has  been 
something  for  you  to  rebut  along  that  line.  I  think 
that  is  a  fallacy  in  the  reasoning  of  both  you  and 
Mr.  Fink.  You  show  your  contract,  it  is  up  to  the 
other  side  then  to  show  that  the  contract  doesn't 
truly  represent  the  actual  situation.  You  don't  have 
to  meet  that  in  advance. 

Mr.  Ladar:  That  is  true,  except  that  it  was 
formulated  in  the  pleadings  in  the  first  instance  as 
one  of  the  issues  if  you  read  these  pleadings. 

The  Court:  It  may  have  been  an  issue  the  de- 
fense raised.  You  don't  have  to  meet  it  as  jiart 
of  your  case  until  you  have  got  something  to  meet. 
They  may  present  that,  but  until  they  do  present 
it  you  haven't  anything  to  meet  along  that  line  as 
far  as  I  can  see.  I  don't  see  why  you  just  don't 
get  along  and  present  the  evidence  as  to  the  relation- 
ship of  these  parties,  and  if  it  is  necessary  to  rebut 
any  showing  that  is  something  that  is  artificial 
about  this  contract  or  this  relationshi]),  you  can 
do  that  by  way  of  rebuttal.  But  I  think  [43]  that 
you  are  anticipating  defenses,  aren't  you? 

Mr.  Ladar:  The  flesh  and  blood  of  the  relation- 
ship comes  into  being  and  the  circumstances  they 
found  themselves  in  on  a  certain  date,  and  they 
pass  from  that  to  what  they  did.  And  those  two 
things  together  would  probably  more  clearly  make 
and  show  the  relationship,  and  I  think  Mr.  Fink's 
last  question  might  be  important 

The  Court:  I  don't  know  what  you  are  getting 
at.    The  opening  statement  didn't  indicate  to  me 
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that  the  attorneys  were  going  into  any  preliminary 

matters  at  all. 

Mr.  Ladar:     The  last  question 

The  Court:  What  is  it  you  want  to  show  by 
this?  Tell  me  what  it  is,  then  maybe  I  can  under- 
stand what  you  are  getting  at. 

Mr.  Fink:  If  your  Honor  please,  I  believe  it 
important  to  show,  in  view  of  the  attitude  on  the 
statement  of  Counsel,  I  believe  it  to  be  pertinent 
and  necessary  to  show  that  this  was  an  arms-length 
negotiation  wherein  the  base  subject  matters  which 
Coimsel  indicated  as  indicative  of  the  employer- 
employee  relationship  are  just  contract  negotiations. 

The  Court:  May  I  ask  you  a  question,  then  I 
think  I  can  get  at  it  more  quickly.  Prior  to  this 
contract  there  was  no  contract? 

Mr,  Fink :  There  was  no  written  contract.  There 
were  contracts.  [44] 

The  Court:  There  were  disputes  existing  as  to 
the  terms  and  conditions  of  the  relationship  between 
the  news  vendors  and  the  newspapers? 

Mr.  Fink:  No,  we  know  of  no  disputes.  All  we 
know  is  that  upon  some  date  in  June,  or  possibly 
late  in  May,  we  were  approached  that  an  organiza- 
tion wanted  to  negotiate  with  us.  That  was  the 
fact,  there  was  no  dispute.  This  organization  which 
was  formed  in  May,  I  believe,  some  time,  or  finally 
formed  in  May  1937,  came  in  and  said  they  wanted 
to  negotiate  and  we  said,  "All  right."  As  far  as 
we  know  there  was  no  dispute  at  all. 
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The  Court:  Previously  you  bad  had  relations 
with  the  news  vendors  independently  of  the  asso- 
ciation; is  that  what  you  mean? 

Mr.  Fink:     That  is  true,  your  Honor. 

The  Court:  Now,  you  want  to  show  at  this  time 
this  contract  was  negotiated  it  resulted  from  over- 
tures to  the  publishers  organization? 

Mr.  Fmk:  That  is  true.  That  is  true.  There 
was  no  dispute;  it  wasn't  the  result  of  any 

The  Court:  How  will  that  throw  any  light  ui)on 
the  interpretation  of  this  relationship? 

Mr.  JPink:  If  your  Honor  please,  I  don't  know 
how  it  would  make  it  plainer  except  to  say  again 
that  it  does  show  that  these  various  things  that  the 
Government  is  saying  spell  [45]  employer-employee 
were  the  result  of  negotiation  which  finally  lesulted 
in  contracts.  Apparently  the  }x)sitio7i  of  the  Gov- 
ernment must  be  that  these  conditions  were  imposed 
by  force  upon  the  miion. 

The  Court:  That  is  the  first  time  3'ou  have  told 
me  something  that  lets  light  on  it.  I  think  that 
may  be  the  case. 

Mr.  Fink:     I  anticipated  that. 

The  Court:     All  right,  go  into  that. 

Mr.  Jacobs:  May  I  state  for  the  purpose  of  the 
record — — 

The  Court:     You  may  have  an  objection. 

Mr.  Jacobs:  That  is  not  the  Government's 
position. 

The  Court:  Well  then,  it  camiot  do  any  harm 
to  let  it  go  in.    We  will  save  time. 
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Mr.  Fink:  Now,  I  don't  know  whether  there 
was  a  question  pending.  If  there  was,  I  will  with- 
draw it  and  start  again. 

Q.  Mr.  Bitler,  did  the  subject  of  the  wholesale 
and  retail  prices  of  newspapers  arise  during  tlie 
period  of  these  negotiations  in  1937? 

A.     Yes,  it  did. 

Mr.  Jacobs:  May  it  be  understood  that  the  Gov- 
ernment's objection  goes  to  the  whole  line  of  this 
testimony  ? 

The  Court :     All  right.   Let  the  record  show  that. 

Q.  (By  Mr.  Fink)  :  Will  you  just  state  gen- 
erally: The  parties  had  divergent  views  on  the 
wholesale  and  retail  prices.   Is  that  accurate?  [46] 

A.     Yes. 

Q.  And  did  you  ultimately  reach  the  agreement 
as  expressed  in  the  contract?  A.     We  did. 

Q.  Mr.  Bitler,  during  the  course  of  these  nego- 
tiations did  the  subject-matter  of  the  selling  hours 
arise?  A.     Yes,  sir. 

Q.  And  were  there  divei'gent  views  of  the  par- 
ties on  matters  of  selling  hours? 

A.  To  some  extent,  not  too  far  distant  from  each 
other. 

Q.  One  party  proposed  a  certain  period  of  time 
and  another  party  proposed  a  different  period  of 
time? 

A.  The  publishers  proposed  a  period,  if  I  might 
say,  in  accordance  with  edition  times,  reader  habits, 
and  so  forth. 
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Q.  And  the  union  presented  a  plan  of  different 
scheme  for  selling  hours? 

A.  Originally  they  presented  an  original  plan, 
that  is,  the  plan  for  selling,  but  there  was  not  much 
discussion  over  the  matter  of  hours.  Finally,  it 
evolved  in  the  contract. 

Q.  Ultimately  that  resulted  in  a  meeting  of 
minds?  A.     Yes,  sir. 

Q.  By  the  way,  you  mentioned  something  about 
edition  time,  Mr.  Bitler.  Can  you  briefly  describe 
what  dictates  the  selling  hours  of  newspapers? 

Mr.  Jacobs :  An  objection,  if  it  please  the  Court, 
unless  you  qualify  this  man  as  an  expert,  not  only 
on  the  newspaper  business,  but  that  he  is  authorized 
to  speak  for  the  practice  of  each  of  the  publishers 
here  involved,  and  each  newspaper  here  involved. 
If  anybody  is  qualified  to  testify  here  it  is  [47] 
the  newspaper  publisher  himself. 

Q.  (By  Mr.  Fink):  LIr.  Bitler,  didn't  you 
testify  you  had  been  in  this  business  since  you  weie 
fourteen  years  of  age?  A.     Since  1914. 

The  Court:     I  will  overrule  the  objection. 

Q.  (By  Mr.  Fink) :  Be  brief  about  it,  Mr.  Bit- 
ler; what  determines  the  selling  hours  of  news- 
papers ? 

A.  The  release  of  news  and  the  reading  habits 
of  the  public  in  different  localities.  In  other  words, 
in  San  Francisco  you  want  evening  papers  to  hit 
the  streets  earlier  than  probably  in  Portland  or 
Seattle,  or  some  other  city.    It  is  all  a  matter  of 
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the  release  of  news  and  reading  habits  of  the  public 

in  the  locality. 

Q.  Does  wire  receipt  of  news  by  newspapers 
have  anything  to  do  with  the  selling  hours? 

A.     Yes. 

Q.  Does  the  concentration  of  the  public  at  given 
points  at  given  times  have  anything  to  do  with  the 
determination  of  selling  liours? 

A.    Yes,  it  does. 

Q.  And  from  those  elements,  the  edition  time 
is  fixed.   Is  that  right?  A.     Yes. 

Q.  Now,  Mr.  Bitler,  do  you  recall  a  discussion 
on  the  subject  of  sales  outlets  on  the  corners'? 

A.     Yes,  sir. 

Q.  And  did  that  occupy  a  considerable  part  of 
the  time  of  the  negotiating  committee"? 

A.     It  did. 

Q.  Were  there  divergent  views  on  the  su})je('t 
of  sales  outlets?  [48] 

A.  There  were,  due  to  the  fact  that  the  union 
desired  to  protect  its  members  insofar  as  tlieii- 
profits  were  concerned.  In  other  words,  at  some 
outlets  there  was  a  question  as  to  how  near  a  news 
vendor  at  another  outlet  could  be,  the  ratio  of  news- 
l)oys  to  news  vendors  in  certain  zones  throughout 
the  city,  and  other  matters  which  were  duly  nego- 
tiated and  set  forth  in  the  contract,  as  I  say,  to 
protect  the  profits  of  the  news  men. 

Q.  Do  you  recall  a  discussion  on  the  subject 
matter  of  the  guarantee  of  profit? 

A.     Yes,  sir. 
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Q.  "Was  that  another  subject  that  occupied  a 
considerable  period  of  time  over  those  three 
m  aiths  :  A.     Yes,  I  would  say  it  did, 

Q.     And 

A.  May  I  qualify  that  and  say  that  the  guar- 
antee seemingly  was  not  so  important  as  questions 
surromiding  the  news  vendors  selling  either  full 
time  or  part  time  comers.  In  other  words,  seem- 
ingly they  were  more  interested  in  getting  a  con- 
dition in  the  contract  that  would  protect  their 
profit  or  sales  on  the  various  corners. 

Q.  And  that  was  designed,  then,  the  comers 
were  designed,  together  with  the  guarantee,  to  give 
a  profit  sufficient  to  justify  a  news  vendor  selling 
at  that  outlet? 

A.  That  was  it.  I  might  qualify  that  further  to 
say  that  Mr.  Shelley,  at  his  instance  a  full  map 
of  the  City  was  developed  and  several  meetings 
were  held  with  that  map  and  certain  pins  used  in 
the  maj)  to  indicate  outlets  and  setting  up  the  City 
in  zones,  setting  up  the  number  of  newsboys,  that 
is,  newsboys  [49]  mider  the  age  of  sixteen,  the 
number  of  newsboys,  the  ratio  of  newsboys  to  news 
vendors  in  those  various  zones. 

Q.  Mr.  Bitler,  do  the  newsi)aper  publishers  in 
San  Francisco  maintain  vendors  at  various  times 
upon  corners  which  in  themselves  will  be  unprofit- 
able? 

A.  Yes,  they  do.  They  do  that,  if  I  may  go  fur- 
ther, they  do  that  because  m  certain  districts  one 
newspaper  does  not  sell  and  because  probably  they 
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have  not  had  proper  representation  in  tliat  distvict, 
or  that  particular  part  of  the  City,  and  ihey  will 
put  in  what  they  call  "dirt"  corners  to  start  the 
sale  of  newspapers  in  that  particular  district. 

Q.  That  relates,  does  it  not,  to  the  matter  of 
circulation  ?  A.     Yes. 

Q.  Those  news  vendors  that  are  put  on  these 
so-called  ''dirt"  corners  would  not  make  sufficient 
profit  by  the  sale  alone  of  newspapers  to  justify 
their  staying  at  the  outlet? 

A.  They  would  not  in  the  beginning,  that  is,  in 
such  a  corner  supposedly,  they  would  not  make  the 
guarantee. 

Q.  Then  the  guarantee  was  a  device  to  secure 
representation  1 

A.  That  and  to  guarantee  the  news  vendor  a 
certain  profit. 

Q.  Mr.  Bitler,  from  your  wide  experience  in 
the  newspaper  business  do  you  know  of  any  eon- 
tract  other  than  the  one  in  San  Francisco  that  is 
similar  to  it '?  A.     The  only  one — — 

Mr.  Jacobs:  I  object,  if  it  please  the  Court.  If 
we  are  going  to  have  evidence  about  other  contracts, 
let's  have  them  [50]  produced  in  evidence  here. 

The  Court:     What  is  your  purpose? 

Mr.  Fink:     I  asked  if  he  knew. 

The  Court:     Do  you  want  to  pursue  this  further? 

Mr.  Fink:     I  don't  care  about  it. 

The  Court :  It  would  not  make  a  difference, 
would  it,  if  there  were  other  contracts? 
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Air,  Fink:  Well,  it  goes  to  one  of  the  matters 
that  will  arise  in  argument,  your  Honor.  The  only 
purpose  of  the  question  is  to  show  that  insofar  as 
we  know,  at  this  time  there  are  two  contracts  in 
the  entire  United  States  which  are  similar  to  this, 
two  contracts  of  this  character  in  the  entire  United 
States.  One  is  in  Oakland  and  one  in  San  Fran- 
cisco. Those  are  the  only  places  we  know  of.  In 
the  argument  it  will  develop,  and  we  will  make  a 
jioint  of  that,  that  we  are  assessed  in  San  Francisco 
and  they  are  not  assessed  in  Oakland,  a  matter  of 
discrimination. 

The  Court:  I  have  enough  to  do  to  pass  on  the 
merits  of  this  case  without  passing  on  the  diligence 
of  the  taxing  authorities. 

Mr.  Fink:  I  think,  when  it  comes  to  a  question 
of  discrimination,  it  is  directly  in  your  lap,  your 
Honor. 

Mr.  Linn :  Maybe  you  will  insure  an  assessment 
in  Oakland  now. 

Mr.  Fink:     The  question  was  just  to  develop  that. 

The  Court:  Well,  you  have  stated  it.  If  you 
say  that  is  a  fact,  maybe  Counsel  won't  dispute  it, 
for  what  it  is  worth  it  is  in  the  record. 

Mr.  Jacobs:     Similar  contracts? 

The  Court:     Yes. 

Mr.  Jacobs:     I  certainly  do  object  to  it. 

The  Court:  I  will  sustain  the  objection.  Counsel 
stated  what  he  was  getting  at,  and  it  did  not  seem 
particularly  material. 
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Q.  (By  Mr.  Fink)  :  Mr.  Bitler,  is  there  a  con- 
tract which  is  veiy  much  like  this  San  Francisco 
contract,  in  the  City  of  Oakland? 

Mr.  Jacobs:     The  same  objection. 

The  Court:  I  think  the  objection  is  good.  I  will 
sustain  it. 

Q.  (By  Mr.  Fink)  :  Now,  Mr.  Bitler,  leaving 
the  1937  contract  for  the  moment,  was  a  new  con- 
tract negotiated  in  1939'? 

A.  Yes.  Negotiations  were  started  on  that  about 
around  September  1938,  as  I  recall. 

Q.  And  was  the  subject-matter  of  the  relation- 
ship of  the  parties  again  a  matter  under  discus- 
sion? A.     It  was. 

Q.     At  the  outset  of  the  negotiations? 

A.     It  was. 

Q.  Was  there  a  meeting  of  the  minds  in  the 
diiference  of  opinion  finally?  A.     There  was. 

Q.  And  did  the  parties  agree  in  the  1939  con- 
tract on  language  [52]  similar  to  the  1937  contract  ? 

A,     It  was  not  similar;  it  was  identical. 

Q.     That  was  Section  1  of  the  contract? 

A.     That  is  right. 

Mr.  Fink:  And  now,  for  the  purpose  of  the 
record,  I  will,  your  Honor,  read  at  this  time  Section 
1  of  the  contract  which  is  identical  throughout  the 
five: 

"Section  1.  Each  of  the  parties  hereto 
agrees  that  the  intent  of  this  agreement  is  to 
maintain  the  relationship  of  seller  and  buyer, 
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and  not  the  relationship  of  employer  and  em- 
ployee, and  neither  party  hereto  will  construe 
anything  herein,  and  notliing  herein  shall  be 
construed  otherwise  than  in  accordance  with 
this  expression  of  the  intent  hereof." 

Q.  Now,  Mr,  Bitler,  was  another  contract  nego- 
tiated in  the  year  1940?  A.     Yes. 

Q.  Did  the  subject-matter  of  the  relationship 
of  the  parties  arise  at  that  negotiation? 

A.     No,  sir. 

Q.  And  is  it  the  fact,  Mr.  Bitler,  that  the  con- 
tract of  1940  contains  an  identical  paragraph  with 
the  one  I  just  read? 

A.  Yes,  sir,  and  that  was  the  original  union's 
proposal. 

Q.     They,  themselves,  proposed  it? 

A.     Yes. 

Mr.  Jacobs:  May  it  please  the  Court,  may  we 
have  the  contracts  in  evidence  instead  of  this  wit- 
ness testifying? 

Mr.  Fink:  I  will  be  delighted.  I  was  laying  a 
foundation  to  introduce  them.  [53] 

The  Coui-t:  Have  you  seen  copies  of  the  con- 
tracts ? 

Mr.  Fink:     They  have  copies. 

The  Court:     Is  there  any  objection? 

Mr.  Jacobs:     No,  your  Honor. 

Mr.  Fink:  I  now  offer  in  evidence  and  ask  that 
it  be  marked,  a  copy  of  the  1939  contract. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  40  in  evidence.) 
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Mr.  Fink:     A  copy  of  the  1940  contract. 

(The    document    referred    to    was    marked 
Plaintiff's   Exhibit   No.   41   in   evidence.) 

Mr.  Fink:     A  copy  of  the  1942  contract. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  42  in  evidence.) 

Mr.  Fink:     And  a  copy  of  the  1944  contract. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  43  in  evidence.) 

Mr.  Fink:  I  will  say  to  the  Court  I  am  not 
delivering  a  copy  to  Counsel  because  already  have 
got  them.  They  were  delivered  to  them  in  Wash- 
ington. 

Q.  To  shorten  the  examination,  Mr.  Bitler,  is 
it  true  that  each  one  of  the  contracts  now  introduced 
in  evidence  all  contain  that  section  1? 

A.    Yes. 

Q.     In  the  same  language?  A.     Yes,  sir. 

Q.  And  it  is  true  also,  Mr.  Bitler,  that  beginning 
with  the  [543  year  1940,  again  in  1942,  again  in 
1944,  the  subject-matter  did  not  even  arise  f 

A.  It  did  not.  May  I  say  that  each  of  those 
agreements  were  two-year  agreements.  The  first 
two  agreements  were  one-year  agreements. 

Mr.  Bitler,  in  the  1939  contract  the  union  sub- 
mitted an  mitial  proposal,  did  I  understand  you  to 
testify?  A.     Yes,  sir. 
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Q.  And  that  would  have  been  submitted  in  1938, 
some  time  in  October? 

A.  No,  I  would  say  it  was  submitted  some  time 
prior  to  August  31,  1939,  but  what  date  I  am  not 
sure. 

O.  I  hand  you  a  mimeographed  document.  Is 
that  the  original  union  proposal  for  the  1939  con- 
tract? 

A.  Without  checking  it  I  would  say  it  looks 
like  it,  yes. 

Q.  I  would  like  you  to  be  sure,  if  you  will.  There 
is  a  date  in  the  upper  right-hand  corner  in  lead 
pencil.   Is  that  your  handwriting? 

A.  That  is  my  secretary's  handwriting.  That  is 
right,  it  is  the  original  proposal  of  1938. 

Q.  This  was  mimeographed  by  you  in  your 
office? 

A.  I  am  not  sure,  Mr.  Fink,  whether  we  mimeo- 
graphed it  or  the  union  mimeographed  it  and  sent 
us  copies. 

Mr.  Fink:  I  have  just  the  one  copy  of  this, 
Judge.   I  do  not  have  an  extra  copy. 

The  Witness:  You  see,  many  of  these  proposals, 
your  Honor,  were  developed  by  the  Pacific  Coast 
Labor  Bureau  and  they  were  in  position  to  mimeo- 
graph them  at  times.  At  other  times  they  [55]  wei-e 
not,  all  according  to  the  amount  of  people  they  had 
to  work  on  them. 

Mr.  Fink :  If  your  Honor  please,  I  offer  in  evi- 
dence and  ask  that  it  be  appropriately  marked,  the 
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Union's  proposal  which  Mr.  Bitler  has  identified, 

as  heing  the  opening  of  the  1939  negotiations. 

The  Court:     Any  objection *? 

Mr.  Jacobs:     No  objection. 

(The    document    referred    to    was    marked 
Plaintiff's  Exliibit  No.  44  in  evidence.) 

Q.  (By  Mr.  Fink)  :  Now,  Mr.  Bitler,  I  hand 
you  a  letter  on  the  letterhead  of  the  News  Vendors 
Union  of  San  Francisco,  signed  by  Charles  H. 
Bowers,  dated  October  6,  1938.  Is  that  a  part  of 
the  negotiation  of  the  1939  contract "? 

A.     Yes,  sir. 

Q.  And  that  was  received  by  you  in  the  ordinary 
course  of  mail? 

A.  Yes,  sir.  This  is  the  result  of  I  don't  know 
how  many  meetings.  It  is  the  origmal  Union  pro- 
posal submitted  in  1935.  This  letter  dated  October 
6,  1938,  developed  by  the  News  Vendors  Union  con- 
tains various  sections  the  Union  themselves  modified 
from  their  original  pr-oposal. 

Q.  Mr.  Bitler,  referring  back  to  the  other  docu- 
ment which  was  the  opening  proposal  for  the  1939 
contract,  I  called  your  attention  to  a  date  in  lead 
pencil  in  the  upper  right-hand  corner,  which  was 
J]ily  6,  1938.  Does  Ihat  refresh  your  [56]  iv^w.]. 
lection  as  to  the  opening  of  the  negotiations  ? 

A.  There  was  60  days  notice,  any  time  60  days 
prior  to  the  termination  of  the  contract  they  could 
open. 
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Q.  Tliat  was  the  approximate  date,  anyway,  of 
the  opening? 

A.  Yes.  Now,  the  opening  also  gave  the  pub- 
lishers the  privilege  of  submitting  counter-proposals 
within  35  days,  so  the  original  meetings  may  not 
begin  until  40  or  50  days  after  the  original  News 
Vendors'  proposals  were  submitted. 

Mr.  Fink:  I  will  now  offer  in  evidence,  if  it 
please  the  Court,  the  letter  of  October  6,  1938,  to 
which  there  is  appended  a  draft  of  an  agreement, 
and  ask  that  it  be  appropriately  marked. 

Mr.  Jacobs :  I  will  state  that  I  have  no  objection 
to  this  document  as  such,  reserving  my  initial  ob- 
jection made  to  the  whole  line  of  testimony. 

The  Court:     Very  well.    It  may  be  admitted. 

(The  documents  referred  to  were  marked 
Plaintiff's  Exhibit  No.  45  in  evidence.) 

Mr.  Fink:  Mr.  Clerk,  may  I  have  Exhibits  44 
and  45,  please. 

May  it  please  the  Court,  I  desire  to  direct  your 
attention  to  the  fact  that  the  opening  draft  of  the 
agreement,  now  Exhibit  No.  44,  contained  as  Sec- 
tion 1  the  following: 

"Section  1.  (a)  The  Publishers  recognize 
the  Union  as  the  sole  collective  bargaining 
agency  for  all  News  Vendors  coming  under  the 
terms  of  this  agreement.  [57] 

"(b)  This  agreement  shall  apply  to  the  sale 
of  newspapers  of  the  Publishers  by  News 
Vendors  coming  under  the  terms  of  this  agree- 
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ment  in  the  city  and  connty  of  San  Francisco, 
at  the  site  of  the  Golden  Gate  International 
Exposition,  in  Daly  City,  and  at  special  events 
in  San  Mateo  Connty. 

"(c)  A  News  A'^endor  is  hereby  defined  to 
be  a  person  eighteen  (18)  years  of  age  or  over 
who  offers  for  sale  newspapers  of  the  Publish- 
ers at  retail  at  or  on  any  point  of  sale  within 
the  area  defined  in  Section  1,  paragraph  (b)." 

And  in  the  letter  of  October  6,  1938,  addressed 
to  San  Francisco  Newspaper  Publishers'  Associa- 
tion, it  reads: 

'  *  Gentlemen :  Enclosed  you  will  find  copy  of 
Union's  revised  proposal  for  your  considera- 
tion. 

"We  are  ready  to  resume  negotiations  with 
your  committee  and  suggest  that  we  meet  Tues- 
day and  Thursday,  October  11  and  13,  at  10:30 
a.m.  to  12:30  p.m.,  and  2:15  p.m.  to  4:30  p.m. 

"Very  truly  yours, 

"NEWS  VENDORS  UNION 
No.    20769 

By  CHARLES  H.  BOWERS, 
Secretary-Treasurer. ' ' 

I  desire  to  state,  without  reading  it  further,  that 
section  1  of  the  revised  proposal,  Exhibit  No.  45, 
is  identif-al  with  [58]  those  ap]'earing  in  the  other 
five  contracts  which  already  have  been  introduced, 
and  state  the  intent  of  the  parties  is  buyer  and 
seller,  independent  contractors. 
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Mr.  Jacobs:  That  is  not  a  true  statement  of  the 
contents  of  that  paragraph.  It  speaks  for  itself  in 
its  printed  form. 

Q.  (By  Mr.  Fink)  :  Mr.  Bitler,  can  you  briefl>' 
encompass  in  a  few  words  what  the  major  changes 
were  in  the  four  contracts  after  the  1937  contract? 
I  don't  want  you  to  go  into  it  in  detail,  unless  Coun- 
sel does. 

A.  Very  few  changes.  One  had  to  do  with  re- 
zoning  in  the  matter  of  the  ratio  of  newsboys  to 
news  vendors.  The  matter  of  guarantees.  At  one 
time  we  had  a  new  agreement.  Yv^e  had  to  have 
something  in  there  to  cover  Treasure  Island  during 
the  World  Fair.  But,  the  majority  of  changes  have 
had  to  do  with  the  guarantee.  In  other  words,  to 
the  full-time  corner  and  the  part-time  corner.  As  a 
matter  of  fact,  since  1940  I  don't  believe  there  has 
been  any  discussion  on  any  issue  of  importance  ex- 
cept the  guarantees. 

Q.  May  I  suggest  to  you,  Mr.  Bitler,  that  you 
discussed  a  change  in  hours  after  the  1937,  the 
hours  of  selling?  A.     The  1937  contract? 

Q.     Was  there  a  change? 

A.  To  my  recollection  the  only  change  made  was 
on  the  side  of  the  morning  news}iapers. 

Q.     That  was  at  the  suggestion  of  the  Union? 

A.  Yes,  sir.  What  I  mean  is,  the  morning  papers 
had  no  sale  [59]  hours,  what  were  called  A.M.  Out- 
side Sale  Hours. 

Q.  I  think  that  would  be  helpful  to  the  Court. 
I  know  it  was  a  mvsterv  to  me  at  one  time,  if  vou 
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will  state  what  the  A.M.  side  and  the  P.M.   side 

mean.  Explain  that. 

A.  I  think  possibly  someone  representing  the 
morning  newspapers  could  explain  that  more  fully. 

Mr.  Fink:     All  right.  Take  the  witness. 

Cross-Examination 

Mr.  Jacobs:  May  I  see  Exhibit  No.  44,  Mr. 
Clerk?  Before  proceeding  with  the  examination  of 
the  witness,  since  this  exhibit  was  read  from  by 
opposing  Counsel,  I  should  like  to  read  another  part 
of  the  same  exhibit,  No.  44,  Section  2: 

''The  Publishers  agree  that  for  the  sale  of 
newspapers  in  the  areas  defined  in  Section  1, 
paragraph  (b),  they  will  employ  and  retain  in 
employ  only  members  of  the  Union  in  good 
standing." 

Mr.  Fink:  Thank  you.  I  had  intended  to  read 
that  and  I  overlooked  it. 

Q.  (By  Mr.  Jacobs)  :  Mr.  Bitler,  you  have  been 
for  how  many  years  manager  of  the  San  Francisco 
Publishers  Association?  A.     Eleven  years. 

Q.     Have  you  had  any  other  etnploy  in  that  time  ? 

A.  No.  Well,  I  would  say  this,  there  is  the  Oak- 
land Newspaper  Publishers  Association  which  I 
also  had  under  my  jurisdiction. 

Q.  Have  you  ever  worked  for  The  Examiner, 
The  Chronicle,  or  [60]  The  Call-Bulletin? 

A.  Not  in  any  capacity  other  than  as  manager 
fo)'  Association. 
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Q.  Who  supports  the  San  Francisco  Publishers 
Association  ? 

A.     The  four  San  Francisco  newspapers. 

Q.     Is  it  a  non-profit  organization? 

A.     That  is  right. 

Q.     That  is  your  full-time  duty? 

A.     That  is  right. 

Q.  Now,  do  you  remember  when  the  News  Ven- 
dors Union  was  first  organized  in  1937? 

A.     Yes,  I  do. 

Q.     Approximately  when  was  it  organized? 

A.     Oh,  I  would  say  the  early  part  of  May. 

Q.  You  remember  when  they  first  requested 
negotiations  for  a  contract  with  the  Pu])lishers? 

A.     That  latter  part  of  May. 

Q.  Do  you  recall  that  they  threatened  to  strike 
linl ess  they  got  a  contract  with  the  Publishers? 

A.  Well,  no,  I  don't  right  now.  They  may  haAe. 
I, will  have  to  qualify  that,  because  the  Union  in 
many  instances  threatened  to  strike,  but  I  do  not 
recall  that  the  News  Vendors  issued  such  a  state- 
ment. They  may  have,  l)ut  I  am  not  sure. 

Q.  Do  you  remember  when  they  made  tl^.eir  first 
demand  for  a  union  contract? 

A.  I  would  say  the  early  part  of  June,  or  the 
latter  part  of  May,  1937. 

Q.  If  you  recall,  at  first  the  publishers  refused 
to  negotiate  v/ith  the  \mion.  Is  that  correct? 

A.  Not  after  they  received  their  charter  from 
the  A.  F.  of  L.  and  secured  the  backing  of  the  San 
Francisco  Labor  Council.  [61] 
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Q.  Prior  to  that  time  they  had  refused,  had  they 
not? 

A.  They  only  refused  because  the  News  Vendors 
had  not  been  able  to  get  a  charter,  had  not  been 
recognized  by  the  A.  F.  of  L,,  the  C,  I.  O.,  or  the 
San  Francisco  Labor  Councih 

Q.  At  no  time  did  the  publishers  refuse  to  nego- 
tiate because  the  vendors  were  not  employees? 

A.     I  beg  pardon? 

Q,  Do  you  remember  any  time  the  publishers 
refused  to  negotiate  with  the  News  Vendors  Union 
for  the  reason  that  they  were  not  employees? 

A.  I  would  say  in  the  first  meeting  we  stated 
they  were  not  employees.  We  were  willing  to  nego- 
tiate on  the  basis  of  buyer  and  seller  relationship, 
but  not  employer  and  employee  relationship.  We 
never  considered  them  employees,  and  they  were 
not  employees. 

Mr.  Jacobs:  T  move  to  strike  all  the  answer  as 
not  responsive  to  the  question,  and  I  will  repeat  the 
question  again. 

Mr.  Fink:  Let's  have  a  ruling  on  the  objection. 
I  submit  that  it  was  directly  responsive. 

Mr.  Jacobs :     No.  I  asked  if  at  any  time 

The  Court:  I  think  the  answer  may  go  out.  The 
question  was  whether  they  refused  to  negotiate. 

Mr.  Jacobs:     That  is  right. 

A.  If  I  recall,  there  was  no  offer  on  the  part  of 
the  union  to  negotiate  because  they  did  not  have  a 
charter.  After  they  received  the  charter  and  sul)- 
.  lifted  the  proposal,  we  were  [62]|  perfectly  willing 
to  sit  down  and  discuss  it  with  them. 
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Q.  Could  there  have  been  a  threat  to  strike  and 
you  would  not  know  ahout  it,  or  j^ou  may  not  re- 
member it? 

A.  I  may  not  recall  it,  but  if  there  was  a  threat 
to  strike,  certainly  it  would  come  to  my  attention. 

Q.     But  you  may  not  remember  it? 

A.     I  may  not. 

Q.  Now,  have  3"ou  in  your  files,  as  manager  of 
the  San  Francisco  Publishers  Association,  the  first 
wj'itten  proposal  submitted  by  the  News  Vendors 
Union  for  a  contract  with  the  pu})lishers? 

A.     I  do  have,  but  I  turned  it  over  to  Mr.  Fink. 

Q.     You  received  a  subpoena  to  i)roduce  it? 

A.    Yes. 

Mr.  Jacobs:     Will  you  produce  it,  please. 

Mr.  Fink:  It  is  already  in  evidence;  it  is  Ex- 
hibit 44. 

Mr.  Jacobs :  I  beg  your  pardon.  Maybe  Mr.  Fink 
did  not  understand  the  (juestion. 

A.     Exhibit  No.  44  is  the  1938. 

Mr.  Jacobs:  I  referred  to  the  original  proposal 
of  1937. 

Mr.  Fink:  Oh,  I  thought  you  were  referring  to 
the  1939.  I  am  very  happy  to  accommodate  you, 
Connsel. 

Mr.  Jacobs:  Will  you  mark  this  for  identifica- 
tion, please. 

(The  docmnent  referred  to  was  marked  De- 
fendant's Exhibit  A  for  identification.) 
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Q.  (By  Mr.  Jacobs) :  I  show  you  Defendant's 
Exhibit  A  for  identification  and  ask  you  if  you 
recognize  if? 

A.  I  do,  as  the  original  proposal  of  the  News 
Vendors  Union,  [63]  submitted  some  time  the  latter 
part  of  May.  The  identification  on  here  is  June  14, 
1937,  so  I  guess  that  is  what  the  date  was. 

Q.  Is  Defendant's  Exhibit  A  for  identification 
the  first  written  proposal  you  received  from  the 
union  ? 

A.     As  far  as  my  recollection  serves  me,  yes. 

Mr.  Jacobs:  At  this  time  T  would  like  to  read 
from  Defendant's  Exhibit  A  for  identification. 

Mr.  Fink:     Well,  let's  get  it  in  evidence. 

The  Court:    Yes.  Do  you  wish  it  in  eAadence? 

Mr.  Jacobs:  I  thought  it  might  be  improper  to 
introduce  it  at  this  time.  T  will  be  happy  to. 

Mr.  Fink:     I  will  be  happy  to  have  it  in. 

Mr.  Jacobs:  I  thought  I  had  to  wait  for  the 
defendant's  case. 

The  Court:  On  cross-examination  you  can  intro- 
duce it  if  you  wish. 

Mr.  Jacobs:  The  Government  offers  Defendant's 
Exhibit  A  for  identification,  in  evidence. 

The  Court:     Any  objection? 

Mr.  Fink:     No  objection. 

The  Court:     Very  well,  let  it  be  admitted. 

(Defendant's  Exhibit  A  for  identification  was 
marked  Defendants'  Exhibit  A  in  evidence.) 
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Mr.  Jacobs:  (Reading):  "Section  A.  It  is 
agreed  by  and  [64]  lietween  the  Pul)lisliors  and  the 
Union  that  the  conditions  of  einph^yment  contained 
herein  will  be  enforced,  recognized  and  lived  up  to 
by  the  employees  of  the  Publishers  who  engage 
news  vendors  or  hustlers  selling  the  papers  of  the 
Publishers  covered  herein." 

Reading  from  Paragraph  (1):  "Only  members 
of  the  News  Vendor's  Union  in  good  standing  shall 
be  employed  from  the  office  of  the  Union,  for  tlie 
retail  sale  of  newspapers  upon  the  streets  and 
within  the  limits  of  the  city  of  San  Francisco." 

Q.  Now,  do  you  recall  whether  there  was  any 
meeting,  between  the  publishers,  or  the  Publishers 
Association  or  their  representatives  and  the  rep- 
resentatives of  the  Union  prior  to  the  first  written 
proposal  submitted  by  the  Union,  Defendant's  Ex- 
hibit A? 

A.     I  do  not  recall  such  a  meeting,  no. 

Q.  The  first  meeting  occurred  after  the  proposal, 
did  it  not?  A.     Yes. 

Q.     Who  were  present  at  that  meeting? 

A.     Representing  the  Union? 

Q.  Representing  first  the  San  Francisco  Pub- 
lishers Association. 

A.  Representing  the  San  Francisco  Publishers 
Association  was  myself;  Mr.  Gilroy  representing  the 
Chronicle;  Mr.  Ely  representing  the  Call-Bulletin; 
Mr.  Mayer  representing  the  Examiner,  and  Mr, 
Paul  Stoore  representing  the  News. 


United  States  of  America  151 

(Testimony  of  Eugene  F.  Bitler.) 

Q.     Any  representative  from  the  Union  there? 

A.  Yes,  Mr.  Kagel,  as  I  recall,  represented  the 
Union  as  counsel.  If  my  recollection  serves  me  cor- 
rectly, I  think  Mr.  Bowers  was  there.  I  am  not  sure 
so  far  as  the  Union  committee  is  concerned. 

Q.  There  were  certain  members  of  the  Union 
there  at  the  time.  Is  that  correct*? 

A.     Yes,  I  would  say  at  least  five  or  six. 

Q.  You  will  note  in  Defendant's  Exhibit  A,  if 
you  may  recall  it,  that  the  News  Vendors  refer  to 
themselves  in  that  proposal  as  employees, 

A.  Yes,  sir,  their  whole  contract,  their  whole 
proposal  was  based  on  an  employer  and  employee 
relationship. 

Q.  Were  any  attorneys  present  at  that  first 
meeting  ? 

A.     Attorneys'?  No,  sir,  not  as  I  recall  it. 

Q.  Is  it  not  true  that  the  representatives  of  the 
publishers  and  the  Pul)lishers  Association  told  the 
Union  representatives  tliey  would  not  negotiate  for 
a  Union  contract  unless  a  clause  was  put  in  the 
contract  stating  they  were  not  employees? 

A.  It  was  not  put  exactly  that  way.  If  I  may 
change  your  question,  it  was  put  on  the  basis  that 
the  News  Vendors  had  not  been  employees,  were 
not  employees,  we  did  not  consider  them  employees, 
we  would  not  negotiate  with  them  on  the  basis  of 
employer  and  employee  relationship. 

Q.  Did  you  not  tell  them  there  would  have  to  be 
a  statement  to  that  effect  in  the  contract  before  the 
contract  would  be  \^G6']  negotiated? 

A.     I  assume  we  did. 
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Q.  At  that  meeting  is  it  not  true  that  the  Union 
representatives  took  no  action  on  that  i)roposal? 

A.  I  am  not  sure  whether  they  took  a  I'eeess  as 
the  result  of  that  meeting  and  agreed  at  that  meet- 
ing or  came  back  a  day  or  two  later.  I  am  not 
sure.  It  may  have  been  that  they  had  to  submit 
it  to  their  membership.  I  am  not  positive. 

Q.  And  is  it  not  true  that  the  Union  representa- 
tives finally  told  you  they  would  accept  such  a 
pro})Osal  as  a  condition  to  the  negotiations? 

Mr.  Fink:  Wait  just  a  minute.  Will  you  repeat 
that  question'? 

(Question  read  by  the  Reporter.) 

A.     They  did. 

Q.  (By  Mr.  Jacobs)  :  Is  it  not  true  they  told 
you  further  that  what  they  were  primarily  inter- 
ested in  was  obtaining  a  Union  contract  and  esta))- 
lishing  working  conditions  and  a  fair  return  for 
their  services? 

A.  One,  they  wanted  union  recognition;  two, 
they  wanted  collective  bargaining ;  three,  as  a  result 
of  that  bargaining  they  wanted  a  written  contract. 
We  were  agreeable  to  negotiate  for  the  signing  of 
a  written  agreement  wath  them. 

Q.  And  the  representatives  told  you,  did  th('\' 
not,  that  it  was  immaterial  to  them  how  they  were 
designated  in  the  contract? 

Mr.  Fink:  Now,  just  a  minute.  If  your  Honor 
please,  [67]  I  have  not  heretofore  objected,  but  it 
is  now  apparent  that  Counsel  is  asking,  and  is  going 
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to    continue    to    ask     for    conversations,     and    if 
he  is  going  to  ask  for  them,  I  submit  there  is  a 
proper  way.  I  object  on  the  ground  that  no  founda- 
tion has  been  laid. 

Mr.  Jacobs:  Now,  if  it  please  the  Court,  on  di- 
rect examination  this  witness  testified  to  the  purport 
of  conversations  throughout  the  entire  negotiations. 

The  Court:  I  don't  think  he  went  into  any  con- 
versations. He  said  they  talked  about  certain  of  the 
subjects  of  the  contracts,  but  he  did  not  say  what 
they  said.  I  think  I  am  correct  in  that. 

Mr.  Fink:  That  is  correct.  I  asked  for  the 
subject-matter. 

The  Court:  I  think  that  all  Mr.  Fink  was  at- 
tempting to  do,  what  he  covered  in  the  direct,  was 
that  these  matters  set  forth  in  the  contract  were 
a  subject  of  discussion.  I  think  that  is  as  far  as 
he  went,  I  think,  in  deference  to  your  objection 
and  the  Court's  ruling. 

Mr.  Jacobs:     I  will  reframe  the  question: 

Q.  I)o  you  recall  what  the  Union  representatives 
said  to  the  representatives  of  the  Publishers  at  that 
time  was  that  they  would  accept  such  a  statement 
in  the  Union  contract  as  a  condition  of  negotiations  ? 

A.  They  informed  us  they  were  willing  to  accept 
the  relationship  of  buyer  and  seller.  [68] 

Q.     As  a  condition  of  negotiation  ? 

Mr.  Fink:  Just  a  minute.  I  submit  the  question 
has  been  asked  and  answered,  and  this  is  not  an 
answer. 
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Mr.  Ja-cobs :     He  answered  the  question  before. 
The  Court:     I  think  it  has  been  covered. 
Mr,  Jacobs :     Yes. 
The  Court:     We  will  take  the  afternoon  recess. 

(Recess.)  [69] 

Q.  (By  Mr.  Jacobs)  :  Do  you  recall  what  the 
union  representatives  said  to  the  representatives  of 
the  publishers  at  that  time  was  that  they  would 
accept  such  a  statement  in  the  union  contract  as  a 
condition  of  negotiation? 

A.  They  informed  us  they  would  be  willing  to 
accept  the  relationship  of  buyer  and  seller. 

Q.  As  a  condition  of  negotiation.  Mr.  Bittlor, 
who  drafted  the  statement  in  paragraph  1  of  the 
agreement  of  August  31,  1937,  between  the  union 
and  the  publishers? 

A.  Oh,  I  am  not  sure  whether  it  was  a  mutually 
drafted  section  or  whether  it  was  a  section  whicli 
the  attorneys  drafted  and  submitted  to  the  union. 
Now,  my  recollection  is,  if  it  is  necessary,  I  suppose 
that  we  drafted  the  original  language.  I  am  not  sure 
that  that  language  is  identical  to  what  we  originally 
drafted. 

Q.     By  '*we"  you  mean  your  attorneys? 

A.  Well,  that  is  the  association  which  the  attor- 
neys represented. 

Q.  Prior  to  the  first  meeting  with  the  union 
in  negotiation  at  which  time  you  represented  to 
them  that  you  would  not  deal  with  them  except  on 
a  basis  that  they  were  not  employees,  had  you  con- 
sulted with  your  attorneys  on  that  question? 
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A.  Oh,  the  attorneys  represent  the  newsjmpers, 
of  course,  all  the  time.  This  question  had  been  up 
at  various  times.  As  I  recollect,  going  back  to  the 
original,  you  understand  [70]  that  that  meeting 
with  the  union  was  before  it  actually  submitted  us 
a  proposal.  Now  we  had  that  meeting,  and  they 
told  us  that  they  had  authority  from  the  A.  P.  of  L., 
they  had  the  recognition  of  the  San  Francisco  Labor 
Council  and  that  they  wished  to  negotiate  for  a 
contract,  and  we  informed  them  that  we  would  be 
willing  to  negotiate  with  them  on  the  basis  of  buyer 
and  seller. 

Q,  I  hate  to  interrupt,  Mr.  Bittler.  I  must  re- 
peat the  question :  Did  you  consult  with  your 
attorneys — did  you,  as  the  representative  of  the 
publishers,  consult  with  attorneys  for  the  publishers 
and  the  Publishers  Association  with  respect  to  this 
provision  in  the  contract  prior  to  your  meeting  with 
the  representatives  of  the  union? 

A.     I  assume  we  did. 

Q.  And  isn't  it  a  fact  that  they  advised  you 
that  if  the  news  vendors  were  to  be  treated  as  em- 
ployees, that  the  ])ulilishers  might  be  liable  for 
workmen's  compensation  mth  respect  to  such  news 
vendors'? 

A.  It  wasn't  that.  I  think  the  attorneys,  if  T 
recall,  took  the  position  that  at  that  time  the  courts, 
the  California  courts  and  others  throughout  the 
country,  had  held  that  news  vendors  were  not  em- 
ployees and  that  ''You  shouldn't  negotiate  with 
them  on  the  basis  of  employees  and  employer." 
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Q.  I  will  have  to  repeat  the  question  again. 
There  was  no  discussion  whatsoever  with  respect  to 
whether  these  people  [71]  would  he  covered  by 
workmen's  compensation  if  they  were  employees? 

A.  There  may  have  been  such  discussion,  but  in 
the  last 

Q,     Just  answer  the   question. 

Mr.  Fink:  Wait  just  a  minute.  I  submit  he  is 
answering  the  question.  Let  the  witness  proceed. 

Mr.  Jacobs:  The  question  can  be  answered  yes 
or  no. 

Mr.  Fink:  Just  a  minute.  The  witness  has  a 
right  to  explain  an  answer. 

Mr.  Jacobs:     Let  the  Court  rule  upon  this. 

The  Court:  Take  it  easy,  gentlemen.  I  think  that 
the  question  does  call  for  an  answer  as  to  whether 
or  not  the  subject  of  workmen's  compensation  was 
discussed. 

A.    It  was  discussed. 

The  Court:  If  that  calls  for  any  further  explana- 
tion, I  think  you  can  make  it. 

A.  I  would  say  it  was  part  of  the  discussion, 
yes. 

Q.  (By  Mr.  Jacobs)  :  And  isn't  it  true  that  you 
also  discussed  at  the  same  time  with  the  attorneys 
for  the  publishers  or  the  publishers  association  that 
if  the  news  vendors  were  to  be  treated  as  employees, 
that  the  publishers  might  be  liable  for  damages  done 
to  people  and  property  in  the  course  of  the  perform- 
ance of  their  duties? 

A.     It  may  have  come  up,  but  I  do  not  recall. 
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Q.  Weren't  you  aware  in  1937,  Mr.  Bittler,  tliat 
the  Social  [72]  Security  Act  had  been  passed  and 
was  in  force*? 

A.  I  may  have  been.  You  understand  tliat  the 
attorneys  did  not  meet  with  the  publishers  all  the 
time  that  they  were  drafting  this  proposed  contract. 

Q.  I  understand  that.  I  asked  you  if  you  knew 
or  were  aware  on  August  31,  1937,  and  at  the  time 
of  the  negotiations  with  the  union,  that  the  Social 
Security  Act  had  been  passed "? 

A,     To  my  knowledge,  it  had  not. 

Q.  You  weren't  aware  of  the  Social  Security  Act 
on  August  31,  1937?  A.     No,  I  was  not. 

Q.  When  did  you  first  become  cognizant  of  the 
Act? 

A.     Oh,  I  would  say  probably  in  1940. 

Q.  Had  there  been  any  employees  of  the  San 
Praneisco  Publishers  Association  prior  to  that? 

A.  Oh,  there  had  been;  I  would  say  that  all  the 
employees  were  covered  b}^  it. 

Q.  Had  you  paid  any  tax  out  of  the  Social 
Security  Act?  A.     Myself,  yes. 

Q.     Prior  to  that  time?  A.    Yes. 

Q,     Then  you  were  aware  of  it,  weren't  you? 

A.     The  Federal  Social  Security  Act? 

Q.    Yes.  A.     Oh,  sure. 

Q.     And  you  were  aware  on  August  31,  1937? 

A.     Of  the  Federal  Social   Security  Act? 

Q.     That  is  what  I  am  talking  about. 

A.     Yes.  [73] 
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Q.  You  were  also  aware  that  if  these  news  ven- 
dors were  to  be  treated  as  employees  the  publishers 
would  1  0  lial)Ie  for  Social  Security  Tax,  weren't 
you? 

A.  I  would  say  that  if  I  was  aware  of  the  one 
I  possibly  was  aware  of  the  other. 

Q.  Now,  Mr.  Bittler,  on  direct  examination  you 
stated  that  the  edition  time  of  the  news]iapers  was 
frequently  determined  by  the  concentration  of  the 
public.  Do  I  understand  you  to  mean  that  it  is 
important  and  necessary  to  the  publishers  that  they 
have  the  papers  available  for  sale  at  the  time  the 
public  is  concentrated  on  the  streets? 

A.     T  would  say  that  it  was. 

Q.  And  with  res]>ect  to  street  sales,  T  presimie 
that  it  is  desirable,  for  instance,  that  they  have  an 
edition  available  for  sale  at  the  time  the  business 
offices  in  dowTitown  San  Fi'ancisco,  let  us  say,  nor- 
mally close  their  offices  and  people  start  to  i>o 
home?  A.     I  would  say  so,  yes. 

Q.  And  the  jmblishers  are  also  aware,  I  pre- 
sume, that  unless  a  sale  is  obtained  at  that  time 
to  these  ]ieoiile  going  home  on  the  streets  of  San 
Francisco,  it  is  not  liable  to  be  obtained  at  all? 

A.     Not  necessarily, 

Q.  You  mean  they  can  purchase  a  paper  at 
home? 

A .  Sure ;  in  other  words,  they  could  subscribe  to 
the  newsnaper  and  have  it  delivered  at  home. 
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Q.  But  the  publishers  deem  it  desirable  to  obtain 
sales  at  [74]  the  time  that  the  public  is  concentrated 
upon  the  streets'? 

A.  The  various  edition  times,  the  diffei'ence  in 
the  news  releases,  the  different  headlines  which  are 
featured  affect  the  sale  of  the  newspapers  and  the 
buyer  desiring  them. 

Q.  How  long,  to  your  knowledge,  have  news- 
papers been  sold  on  the  streets  of  San  Francisco 
tlirough  news  vendors? 

A.     Oh,  at  least  eleven  years. 

Q.  You  have  not  been  in  San  Francisco  prior 
to  that  time'?  A.     No,  I  had  not. 

Q.  You  also  spoke  on  direct  examination,  Mr. 
Bittler,  of  the  so-called  dirt  corners,  by  which  I 
understood  you  to  mean  corners  upon  wb.ich  the 
vendors  were  not  likely  to  make  the  amount  guar- 
anteed by  the  union   contract  ? 

A.     That  is  right. 

Q.  And  do  I  understand  you  also,  Mr.  Bitt'er, 
to  say  that  frequently  the  publishers  undertake  to 
place  vendors  on  those  corners  to  sell  their  papers, 
knowing  that  the  news  vendors  would  not  make  their 
guarantee  ? 

A.     At  the  beginning,  I  would  say  they  did. 

Q.  And  isn't  it  true,  Mr.  Bittler,  that  frequently 
those  corners  would  remain  dirt  corners  for  a  con- 
siderable period  of  time? 

A.  Sometimes  they  would  and  sometimes  the}'' 
wouldn't.  It  is  all  according  to  the  change  in  traffic 
and  other  conditions. 


160  Hearst  Puhlications,  Inc.  vs. 

(Testimon}'  of  Eugene  F.  Bitler.) 

Q.  There  have  been  occasions,  have  there  not, 
Mr.  Bittler,  [75]  where  corners  have  remained  dirt 
comers  for  a  considerable  period  of  time? 

A.  They  may  have,  but  I  am  not  an  operator; 
I  don't  know. 

Q.  You  don't  know  then,  how  they  are  sold,  as 
far  as  the  San  Francisco  papers  are  concerned,  in 
that  respect? 

A.  As  to  whether  they  remained  dirt  corners  or 
not,  I  don't  know. 

Q.  Just  based  upon  your  familiarity  with  the 
newspaper  business  ? 

A.  In  other  words,  the  Ferry  Building  might  be 
a  dirt  corner  today,  whereas  a  few  years  ago  it  was 
a  very  good  corner. 

Q.  Ts  it  true  that  publishers  frequently  find  it 
desirable  to  maintain  dirt  corners  to  get  what  you 
call  representation  on  those  corners? 

A,  That  is  right.  In  other  words,  they  are  trying 
to  serve  all  the  people  in  the  best  manner  that 
they  can. 

Q.  Even  though  it  costs  them  something,  they 
have  to  pay  something  to  the  vendor. 

A.     That  is  right. 

Q.  Subsequent  to  the  contract  of  August  31, 
1937,  were  you  aware  of  any  declarations  of  strike 
by  the  news  vendors  union? 

A.     T  do  not  recall  such  a  declarntion. 

Q.  There  could  have  been  a  strike  declared  and 
you  wouldn't  know  about  it? 

A.     Well,  T  do  not  recall  after — let  me  sav  that 
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if  there  wasn't  any  organization,  I  don't  see  how 

there  could  have  been  a  strike.  [76] 

Q.     No,  subsequent  to  August  31,  1937. 

A.     Oh,  subsequent  *? 

Q.     Yes. 

A.  There  may  have  been,  I  would  not  say  yes  and 
I  would  not  say  no. 

Q.  There  could  have  been  and  you  would  not 
know  it?  A.     Well,  I  don't  recall. 

Mr.  Fink:  May  I  clarify  one  thing?  Was  the 
question,  Mr.  Jacobs,  as  to  a  strike  or  a  threat  of 
strike  ? 

Mr.  Jacobs:  I  will  put  it  either,  in  the  alterna- 
tive, a  strike  or  threat  of  strike. 

A.     There  was  no  strike ;  there  has  been  no  strike. 

Q.  Were  you  aware,  as  manager  of  the  San 
Francisco  Publishers  Association,  of  any  thieat  of 
strike  subsequent  to  August  31,   1937? 

A.  As  I  sit  here  now,  I  would  say  honestly  that 
I  do  not  recall. 

Q.  In  your  capacity  as  Manager  of  the  San 
Francisco  Publishers  Association,  would  you  be 
interested  in  that  sort  of  thing? 

A.  Yes,  I  would.  And,  as  a  matter  of  fact,  we 
have  had  several  threats  at  different  times  from 
different  organizations,  so  that  they  are  so  numerous 
that  I  can't  keep  track  of  all  of  them.  You  under- 
stand that  if  a  strike  is  to  occur  by  a  member  of 
the  San  Francisco  Labor  Council,  it  has  to  be  voted 
upon  by  the  Council  itself.  The  Council  usually  calls 
upon  the   people  involved  or  invites  them   to   the 
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Council  chambers  and  they  have  a  discussion  of  it. 
It  isn't  one  of  those  quickies  that  is  called  over- 
niijht;  it  is  [77]  something  where  there  is  consider- 
able tliought  back  of  it,  so  that  theie  may  have  been 
sucli  a  threat.  If  so,  we  were  notified  by  the  Council, 
douljtless,  of  whatever  meetings  there  were,  I  don't 
recall  any  such  meeting  upon  such  a  threat. 

Q.  You  spoke  on  direct  examination  of  the  im- 
portance of  circulation  to  a  newspaper.  Based  upon 
your  familiarity  with  the  newspaper  business,  Mr. 
Bitler,  will  you  explain  the  importance  of  circula- 
tion to  a  newspaper? 

A.  I  would  say  it  is  the  life  blood  of  a  news- 
paper. 

Q.  Is  it  a  fair  statement  to  say  that  circulation 
is  important  first,  because  of  the  revenue  derived 
from  sales? 

A.  Well,  revenue  is  important,  yes.  Representa- 
tion is  also  important. 

Q.  Isn't  it  true  also  that  the  principal  source 
of  income  for  most  newspapers  is  tlie  advertisers'? 

A.  Oh,  it  used  to  be.  I  would  say  today  that  the 
advertisement  probably  is  less  important  than  it 
was  formerly. 

Q.  In  the  years  1937  to  1940,  would  you  say 
that  San  Francisco  newspapers,  or  most  newspapers, 
derived  most  of  their  revenue  from  advertising? 

A.     The  majority  of  it,  yes. 

Q.  And  isn't  it  true,  Mr.  Bixler,  that  the  income 
from  advertising  is  largely  dependent  upon  the  cir- 
culation of  a  newspaper? 

A.     I  would  say  it  is. 
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Q.  And  that  the  advertisers  look  to  \he  anioiuit 
of  the  circulation,  do  ihej  not? 

A.  Well,  here  if  you  are  selling  an  advertiser 
who  has  a  low  priced  commodity,  naturally  he  is 
interested  in  reaching  a  group  of  people  that  is  in- 
terested in  his  commodity.  Therefore,  you  are 
willing  to  get  circulation  that  will  buy  his  product. 

Q.  And  by  circulation,  I  presume  you  mean 
newspapers  which  are  bought  by  the  public  f 

A.  That  is  right;  either  bought  by  the  month 
through  the  carrier,  or  bought  on  the  street  and 
taken  home  by  the  buyer. 

Q.  Is  that  one  of  the  reasons,  Mr.  Bitler,  why 
newspapers  find  it  important  to  maintain  repre- 
sentation on  so-called  dirt  corners? 

A.  I  would  say  it  was  a  very  important  reason, 
yes,  to  give  full  representation  to  the  advertiser. 

Mr.  Jacobs:      No  further  questions. 

Redirect  Examination 

By  Mr.  Fink : 

Mr.  Bitler,  I  think  that  inadvertently  you  made 
an  error  in  dates  that  I  want  to  correct. 

:Mr.  Fink:  May  I  have  Exhibits  44  and  45,  Mr. 
Clerk? 

Q.  I  hand  you  defendant's  Exhibit  A,  which  is 
the  imion  proposals  submitted  June  14,  1937,  and 
No.  5,  which  is  the  union  revised  proposal,  Avliich 
is  accompanied  by  a  letter  dated  October  6,  1938. 
I  do  not  need  that  one.   I  withdraw  that  question. 

Mr.  Bitler,  looking  at  the  union  proposal  of  June 
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of  [79]  1937,  and  having  in  mind  that  your  first 
meeting  was  some  time  around  June  8th  or  June 
9']\  can  you  uloiitify  more  clearly  the  first  contact 
with  the  union? 

A.  Well,  I  know  we  had  a  meeting  around  the 
8th  or  9th,  and  that  was  prior  to  the  submission  of 
this  proposal  which  is  dated  June  14th.  It  must 
have  l)een.  At  the  meeting  that  we  held  with  the 
union  prior  to  the  submission  of  this  proposal,  the 
question  then  arose  as  to — as  I  recall  it  now,  as  to 
the  fact  as  to  whether  or  not  the  publishers  would 
recognize  the  union.  The  publishers  stated  that 
they  would  recognize  the  union  for  the  purpose  of 
negotiating  a  contract.  At  that  time  they  had  re- 
ceived an  A.  F.  of  L.  charter,  and  they  had  been — 
as  I  stated  before,  had  also  received  sanction  of 
the  San  Francisco  Labor  Council. 

Q.  And  there  was  no  proposal  of  either  party 
at  that  original  meeting? 

A.     There  was  not,  no. 

Mr.  Fink:     That  is  all. 

Recross-Examination 

By  Mr.  Jacobs: 

Q.  A  few  more  questions,  if  you  please.  Mr. 
Bitler.  in  your  capacity  as  manager  of  the  San 
Francisco  Publishers  Association,  have  you  nego- 
tiated contracts  on  behalf  of  the  publishers,  the 
publishers  association,  with  other  labor  unions? 

A.     Yes. 
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Q.  And.  isn't  it  true  that  in  every  case  ^Yllere 
there  has  been  any  dispute  that  the  members  of 
those  unions  were  employees  of  the  publisher?  [80] 

A.     What   was  the   question? 

Q.  Isn't  it  true  that  in  every  one  of  those  con- 
tracts negotiated  by  you  on  behalf  of  the  publishers 
and.  the  publishers  association,  that  the  members  of 
the  union  worked  for  the  publishers,  were  the  em- 
ployees of  the  publishers? 

A,  On  all  the  contracts  except  the  news  vendors 
agreement,  they  were   all  employees,  yes. 

The  Court:  Is  that  all  from  Mr,  Bitler  now, 
gentlemen  ? 

Mr.    Jacobs:     No    further   questions. 

Mr.  Fink :     That  is  all,  Mr.  Bitler. 
(Witness  excused.) 

WILLIAM  PARRISH 

a  witness  for  the  Plaintiffs;  sworn. 

The  Clerk :     State  your  name  to  the  Court. 
A.     William  Parrish. 

Direct  Examination 

By  Mr.  Fink: 

Q.     Mr.  Parrish,  what  is  your  occupation? 

A.     I  am  a  news  vendor. 

Q.  Are  you  a  member  of  the  News  Vendors 
Union?  A.     I  am. 
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Q,  How  long  have  you  been  a  member  of  the 
News  Vendors  Union? 

A.  Since  the  special  meeting  that  was  held  after 
the  organizational  meeting  in  May. 

Q.     Of  1937?  A.     Yes,  sir. 

Q.  Do  yon  now  occupy  any  official  position  with 
the  News  [81]  Vcndoi's  Union? 

A.     I  am  the  Secretary-Treasurer. 

Q.  How  long  have  you  been  Secretary-Treas- 
urer? A.     Since  October  of  1943. 

Q.  Have  you  occupied  any  othei-  official  position 
with  the  News  Vendors  Union? 

A.  Yes,  I  have  been  business  agent ;  1  have  held 
the  office  of  President  on  two  different  occasions; 
I  have  been  a  nieniber  of  tliree  or  four — I  think  a 
total  of  five  standing  conunittees  or  five  negotiating 
committees.  I  have  been  a  member  of  the  standing 
committee  on  three  different  occasions,  and  other 
committees. 

Q.  Do  you  now  sell  news])apeis  in  the  City  of 
San  Francisco?  A.     I  do. 

Q.  Have  you  sold  newspapers  in  the  City  of 
San  Francisco  since  1937? 

A.     I  have,  and  prior  to  that. 

Q.  Have  you  sold  in  cities  other  than  San 
Francisco? 

A.  Not  for  any  long  period  of  time.  I  have  sold 
papers  in  Chicago,  Portland,  Los  Angeles,  over  a 
long  period  of  years  of  perhaps  a  week's  length, 
or  two  week's  length  of  time. 
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Q.  Mr.  Parrish,  were  you  a  member  of  the 
negotiating  committee  the  first  negotiating  com- 
mittee of  the  union*?  A.     I  was. 

Q.  Were  you  a  signer  of  the  first  contract, 
Exhibit  4  in  evidence  ?  A.     I  was. 

Q.  Did  you  attend  the  first  meeting  of  the  union 
negotiating  committee  and  the  publishers  held  on 
June  8th  or  9th  of  1937?  A.     I  did.  [82] 

Q.  Mr.  Parrish,  at  that  time  were  there  pro- 
posals either  on  your  behalf,  on  behalf  of  the  union, 
or  on  behalf  of  the  publishers  before  the  commit- 
tees? 

A.  We — I  will  have  to  explain  that.  In  order 
to  exi3lain  it  I  have  to  go  back  to  when  the  com- 
mittee was  first  formed. 

The  Court:  Well,  I  am  afraid  we  are  going  to 
get  into  too  long  drawn  out  an  answer  here.  That 
is  a  simple  question.  The  attorney  wants  to  knovv', 
when  you  were  on  the  negotitating  committee,  when 
you  were  talkinj;'  with  the  Association,  wliether  thcTO 
were  any  proposals  back  and  forth  which  you  dis- 
cussed. 

Mr.  Fink :     No,  at  the  first  meeting,  your  Honor. 

The  Court:     At  the  first  meeting. 

Q.  (By  Mr.  Fink)  :  Were  there  any  proposals 
from  the  publishers  or  the  union  at  that  meeting 
of  June  8th  or  9th,  1937 "? 

A.  There  was  a  statement  made  by  the  publishers 
and  we  had  a  ])roposal  to  present  to  them.  I  say  a 
proposal ;  it  was  a  preamble  of  the  agreement. 
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Q.  Now,  Mr.  Parrish,  did  the  question  of  the 
relationship  of  the  News  Vendors  Union  and  the 
mombei's  of  the  News  Vendors  Union  and  the  pub- 
lishers arise?  A.     It  arose,  yes. 

Q.     When?  A.     At  that  meeting. 

Q.  Was  there  a  statement  of  position  by  the 
parties  at  that  meeting? 

A.     There  was,  by  both  parties. 

Q.  By  both  parties.  Wlien,  Mr.  Parrish,  was 
the  news  vendors'  [83]  proposal  first  submitted? 
I  hand  to  you  Defendant's  Exhibit  A,  the  1937  pro- 
posal of  the  union. 

A.  It  was  probably  mailed  to  the  Publishers' 
Association  the  day  before  this  date,  which  would 
make  it — perhaps  it  could  have  been  the  12th.  I 
think  we  mailed  it  on  a  Saturday,  if  I  am  not 
mistaken. 

Q.  And  that  is  a  copy  of  the  1937  proposal  of 
the  union? 

A.  I  would  say  that  it  w^as.  I  recognize  the  be- 
ginning of  the  agreement,  anyway. 

Q.  Did  the  ])ublishers  submit  a  counter-pro- 
posal ?  A.     Yes. 

Q.  And  did  the  Publishers'  counter-proposal 
contain  section  1  as  we  know  it  in  the  contracts 
through  the  years? 

A.  That  would  be  a  difficult  question  for  me  to 
answer.  I  am  not  certain  that  it  did,  but  I  am  under 
the  im]n'ession  that  it  did. 
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Q.  Did  the  negotiating  committee  for  the  union 
ccept  the  principle  of  Section  1  of  the  contract  of 
August  31,  1937? 

A.  The  Negotiating  committee  had  accepted 
hat  principle  before  they  met  with  the  publishers 
n  either  the  9th  or  10th  of  June. 

Mr.  Jacobs:  I  move  to  strike  as  not  responsive 
very  thing  after  the  fact  that  they  accepted.  Any- 
hing  further  is  not  responsive  to  the  question. 

The  Court:  Well,  I  guess  that  is  true.  The 
luestion  [84]  was  whether  they  accepted  the  prin- 
iple  that  counsel  calls  Paragraph  1  of  the  agree- 
aent.   I  suppose  you  can  say  yes  or  no  to  that. 

A.  Yes,  they  had  accepted  that,  your  Honor, 
►ut  I  think  it  should  be  qualified. 

Q.  You  mean  that  there  were  some  qualifications 
0  their  acceptance? 

A.  I  mean  that  the  principle  was  accepted,  of 
he  buyer  and  seller  arrangement,  before  we  had 
iver  met  with  the  publishers. 

Q.  You  mean  you  had  agreed  among  yourselves 
o  accept  it?  A.     That  is  right. 

Mr.  Jacobs:  I  move  to  strike  that  as  not  re- 
ponsive. 

The  Court :  It  is  not  responsive.  I  asked  it  and 
)rought  that  down  on  myself.  I  don't  see  that  it 
vould  do  any  harm.   I  will  allow  it  in. 

Q.  (By  Mr.  Fink) :  Now,  Mr.  Parrish,  the 
I!ourt  has  indicated  by  previous  rulings  that  it  does 
lot  deem  it  necessary  or  proper  to  get  into  a  de- 
;ailed  examination  as  to  conversations.  And  bearing 
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that  in  mind,  do  you  recall  discussions  as  to  the 
following  matters:    Do  you  recall  that  there  were 
discussions  of  the  matter  of  the  wholesale  and  retail 
prices  of  newspapers'? 

A.     Yes,  and  very  bitter  discussions. 

Mr.  Jacobs:  May  it  please  the  Court,  I  under- 
stand that  your  Honor  is  not  bound  by  what  the 
witness  calls  a  wholesale  [85]  and  retail  x)rice.  Sub- 
ject to  oui-  objection  that  we  do  not  admit  that 
there  is  any  wholesale  and  retail  price  of  these 
papers,  and  for  the  purpose  of  the  record  I  w^ould 
like  to  move  to  strike  those  phrases. 

The  Court:  Well,  I  think  the  phrases  are  used 
— I  take  it  that  they  are  to  identify,  just  as  a  means 
of  identifyinj]^  the  ])articular  subject  matters  of 
the  contract. 

Mr.  Jacobs:  If  not  intended  to  establish  that 
there  was  a  })urchase  and  sale 

The  Court :  Neither  you  nor  the  other  attorneys 
are  goinp;  to  take  away  from  me  the  right  to  decide 
this  case. 

Mr.  Jacobs:     I  understand. 

The  Court:  I  am  not  going  to  be  guided  by  the 
words  you  use  in  that  regard,  or  else  there  wouldn't 
be  anything  for  me  to  decide. 

I  think  you  can  answer  that  question. 

A.    Yes,  there  were  some  very  bitter  discussions. 

Q.  (By  Mr.  Fink)  :  In  other  words,  the  nego- 
tiating committee  of  the  union  and  the  publishers 
did  not  agree  upon  the  question  of  prices? 

A.     We  did  not. 
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Q.  And  it  took  some  considerable  time  before 
tliere  was  a  meeting  of  minds  1 

A.  'The  last  meeting  of  the  negotiating  commit- 
tee in  1937  answered  that  or  finally  solved  that 
problem. 

Q.  Now,  upon  the  subject  of  corners  or  outlets, 
did  that  [86]  general  subject  matter  come  up? 

A.     It  did. 

Q.  Was  it  the  subject  of  negotiation  through 
the  period  of  June  to  August  ? 

A.  That  occupied,  I  might  say,  as  prominent  a 
part  in  the  negotiations  as  did  the  rate. 

Q.     You  weren't  of  one  mind? 

A.     Very  definitely  not. 

Q.  In  the  question  of  guaranty,  did  that  ques- 
tion arise  during  the  negotiations  ?  A.     It  did. 

Q.     Was  it  a  subject  of  discussion? 

A.     Also  very  bitter. 

Q.  And  was  there  an  immediate  meeting  of 
minds  on  that  subject?  A.     No. 

Q.  Mr.  Parrish,  reverting  now  to  the  wholesale 
and  retail  prices  as  provided  for  in  the  contracts, 
have  there  been  changes  in  those  prices  since  the 
original  contract  of  1937  ?  A.     Yes,  there  have. 

Q.     Have  new  wholesale  prices  been  negotiated? 

A.     Yes. 

Q.  Have  the  prices  of  the  street  corner  sales  of 
the  Sunday  papers  been  increased  since  1937? 

A.     They  have. 

Q.     How  many  times?  A.     Twice. 
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Q.     From  what  to  what,  first  ? 

A.  The  first  instance  was  from  ten  cents  to 
twelve  cents,  was  the  retail  price,  and  the  wholesale 
price  from  7%  to  9  cents. 

Q.  Then  there  was  another  change,  was  there, 
from  12  cents  to  something  else? 

A.     From  12  to  15  cents. 

Q.  And  was  that  change  in  the  price  negotiated 
with  the  news  vendors? 

A.    Why,  certainly;  it  had  to  be.  [87] 

Q.  The  Sunday  newspapers  didn't  arbitrarily 
raise  the  price  without  negotiating  a  new  wholesale 
price  with  you? 

A.  Tliey  can't.  They  would  have  no  more  right 
to  do  that  than  we  would. 

Q.  Do  you  remember  the  dates  of  those  nego- 
tiations? I  mean  on  the  raises  in  the  Sunday 
papers  ? 

A.  I  don't  remember  the  exact  dates;  I  could 
possibly  find  them  for  you  and  have  them  tomorrow 
morning. 

Q.  Thank  you.  Now,  this  general  question,  Mr. 
Parrish:  Following  the  1937  negotiations,  have  the 
news  vendors  ever  discussed  between  themselves  the 
subject  matter  of  relationship? 

A.     There  has  been  instances. 

Q.  Has  the  News  Vendors  Union  ever  taken  any 
action  other  than  to  support  the  buyer  and  seller 
relationship? 

Mr.  Jacobs:  Objection;  I  do  not  think  it  is  ma- 
tesria]  whether  they  took  any  action  or  not.  Further- 
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more,  it  is  coutradicted  by  the  evidence  already  in 

Defendant's  Exhibit  A  and  Exhibit  44. 

The  Court :  What  point  of  time  are  you  talking 
about  now"?  You  didn't  specify  any  time. 

Mr.  Fink:  No,  your  Honor,  I  asked  it  as  a  gen- 
eral question.  I  will  withdraw  it  and  reframe  the 
question. 

Q.  Has  the  News  Vendors  Union  ever  voted 
upon  the  subject  of  the  relationship  problem? 

A.  I  can  recall  only  one  instance  where  such  a 
vote  was  taken,  which  in  one  sense  [88]  of  the  word 
wasn't  a  true  vote. 

Q.    And  that  was  when,  Mr.  Parrish? 

A.  That  was  prior  to  the  beginning  of  nego- 
tiations in  1938. 

Q.  And  do  you  know  the  result  of  that  vote? 
Do  you  recall  the  result  of  that  vote? 

A.  The  report  of  the  negotiations  committee 
was  approved. 

Q.     And  that  report  was  what? 

A.  Was  that  we  ask  the  publishers  for  recogni- 
tion as  employees. 

Q.  And  they  did  submit  an  employee  proposal 
in  1938?  A.     Yes. 

Q.  And,  Mr.  Parrish — I  know  this  is  going  to 
produce  an  objection,  your  Honor — can  you  state 
why  there  was  an  employee  proposal  made  by  the 
union  in  1938? 

Mr.  Jacobs:  He  anticipates  correctly  there. 
There  certainly  is  an  objection. 

Mr.  Fink:     We  knew  that. 
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The  Court:  I  don't  see  why,  what  the  reasons 
for  doing  something  that  was  done,  how  they  are 
material. 

Mr.  Fink:  Your  Honor,  I  don't  want  to  waste  a 
lot  of  time  on  it,  either,  but  I  want  to  submit  this 
observation  to  you.  There  is  a  lot  of  jockeying  in 
negotiations.  I  don't  know;  I  suj)pose  you  in  your 
experience  have  been  through  it.  There  was  a  par- 
ticular reason  foi*  their  presenting  this  employee 
proposal. 

The  Court:  Yes,  but  it  wouldn't  help  uie  to  de- 
cide the  [89]  question.  Maybe  they  thought  that 
that  would  be  a  kind  of  a  club  that  they  could  with- 
draw and  then  get  something  else  that  they  wanted. 

Mr.  Fink :     That  is  exactly  it. 

The  Court:     I  know  what  you  are  getting  at. 

Mr.  Fink:     That  is  exactly  it. 

The  Court:  But  that  isn't  going  to  help  me  to 
decide  this  case. 

Mr.  Fink:     I  will  withdraw  the  question. 

Q.  Mr.  Parrish,  other  than  that  one  instance  of 
1938  the  matter  of  the  relationship  has  never  again 
been  before  the  union? 

A.  When  you  say  the  matter  of  relationship  and 
mean,  has  the  question  of  buyer  and  seller  ever 
been  taken  to  a  vote,  you  are  perfectly  right;  it 
has  not. 

Mr.  Fink:  May  I  have  the  answer  read"?  I 
missed  a  part  of  it. 
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The  Court :  He  says  in  substance :  If  you  are 
referring  to  the  buyer  and  seller  relationship  hav- 
ing been  put  to  a  vote  of  the  union,  it  has  not. 

Mr.  Fink :     Thank  you. 

Q.  Mr.  Parrish,  in  consideration  of  the  1937 
contract  which  was  signed  on  August  31,  1937,  was 
the  contract,  the  full  contract,  thereafter  submitted 
to  the  union?  A.     Yes. 

Q.     Was  it  considered  by  the  union? 

A.  Yes;  and  for  [90]  the  information  of  the 
Court,  one  thousand  copies  of  that  was  run  off  on 
a  mimeograph  machine  on  the  Saturday  night  prior 
to  the  meeting  by  the  negotiating  committee,  and 
each  member  of  the  union  had  a  copy  of  it  to  peruse 
while  it  was  under  consideration. 

Q.  How  did  the  union  proceed  in  its  considera- 
tion of  the  contract.  A     Section  by  section. 

Q.  Was  Section  1  of  the  contract  explained  and 
discussed  at  that  union  meeting? 

A.  I  would  say  that  every  section  was  discussed. 
It  took  two  meetings  to  handle  that. 

Q.  Were  the  other  sections  of  the  contract  sep- 
arately read  and  separately  discussed. 

A.  Each  section  of  the  contract  was  separately 
read  and  separately  discussed. 

Q.  Did  the  union  finally  approve  the  contract  as 
adopted  by  the  negotiating  committee? 

A.     They  did. 

Q.     And  the  publishers?  A.     They  did. 
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Q.  Do  yoii  happen  to  remember  the  vote  by 
which  the  contract  was  approved  ? 

A.  I  think  or  believe  that  the  vote  was  around 
7  or  8  to  1.  I  have  it  in  the  original  minute  book 
of  the  union,  which  is  on  the  desk  there  by  Mr. 
Ladar, 

Q.  Now.  were  you  a  member  of  the  1939  nego- 
tiating conunittee?  A.     I  was. 

Q.  Were  you  a  member  of  the  1944  negotiating 
conmiittee?  A.     I  was. 

Q.  I  notice  that  you  are  not  a  member  of  either 
the  1940  or  [91]  1942  committee. 

A.  That  is  incorrect.  I  was  a  member  of  the 
1940  committee,  and  prior  to  the  presentation  of 
the  proposal  of  the  union  to  the  publishers  I  sub- 
mitted a  minority  report.  Upon  the  failure  of  the 
iHiion  to  adopt  that  report,  I  withdrew  from  the 
conmiittee. 

Q.    What  did  your  minority  report  concern? 

A.  It  concerned  the  guaranties,  hours  of  sale, 
and  one  other  matter;  I  think  that  had  some  con- 
cern with  racks. 

Q.  By  the  way,  Mr.  Parrish,  the  union  at  its 
inception  was  interested  in  the  subject  of  compe- 
tition. Will  you  explain  that  to  the  Court,  what 
competition  did  the  union  vendors  have? 

A.  We  had  lots  of  competition — competition  by 
boys  in  some  in.stances;  competition  by  racks; 
other  instances  competition  by  the  fact  that  there 
were  too  many  vendors  selling  papers  on  the  streets 
of  the  City  and  County  of  San  Francisco. 
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Q.  And  it  was  your  objective  to  reduce  that 
competition  ?  A.     Certainly. 

Q.  Do  the  profits  of  the  other  vendors  increase 
as  the  competition  is  diminished? 

A.     That  is  right. 

Q.  Let  me  ask  you  this  question,  Mr.  Parrish — 
and  I  have  in  mind  the  entire  five  contracts — can 
you  give  us  an  indication,  or  give  the  Court  an  in- 
dication of  the  number  of  vendors  who  make  in 
excess  of  the  guaranty  profit  appearing  in  the  con- 
tracts? [92] 

Mr.  Jacobs:  Let  us  have  that  first  confined  to  a 
certain  period  before  I  consider  any  further  objec- 
tions. I  didn't  hear  any  point  of  time  in  the  ques- 
tion. 

Mr.  Fink:  There  isn't  any.  It  is  a  specific  sub- 
ject.  There  wasn't  any. 

Mr.  Jacobs:  I  will  object  to  that  unless  it  re- 
lates to  the  taxable  period. 

Mr.  Fink:  I  think  the  latter  part  of  that  is 
perfectly  good.  I  think  I  should  relate  it  to  the 
taxable  period.  The  taxable  period,  if  your  Honor 
please,  nms  through  the  contract  or  up  into  the 
contract  of  1939.  It  runs  into  three  contracts;  it 
runs  into  the  1940  contract. 

Q.  Having  in  mind,  Mr.  Parrish,  the  1937,  the 
1939  and  the  1940  contracts,  can  you  give  us  some 
estimate  or  some  approximation  of  the  number  of 
your  members  who  have  profits  in  excess  of  the 
guaranty  ? 
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Mr.  Jacobs:  Objection,  your  Honor;  in  the  first 
place,  llie  main  point  of  the  objection  is  that  the 
best  evidence  of  what  vendors  did  or  did  not  make 
the  minimum  guaranty  is  the  books  and  records  of 
the  publishers. 

The  Court:  I  suppose  that  is  true.  Do  you  want 
to  prove  this  with  some  particularity,  or  are  you 
just  making  some  general  observation? 

;  Mr.  Pink:  I  am  trying  to  get  a  picture  of  just 
what  it  means  with  the  membership,  your  Honor; 
T  am  not  trying  to  [93]  pursue  it  with  particularity. 
If  the  witness  knows,  I  want  to  get  an  a])i)roxima- 
tion  of  the  number  of  vendors  who  make  in  excess 
of  the  guaranteed  profit.  There  is  no  intent  of  pur- 
suing it.  We  would  be  here  until  July  4th  of  next 
year  if  we  went  into  it  with  every  vendor. 

The  Court:     Do  you  object  to  it  on  that  point? 

Mr.  Jacobs:  I  would  like  to  have  a  figure  too, 
your  Honor,  but  I  want  to  see  an  accurate  figure 
ratlier  than  an  estimate  of  this  witness. 

The  Court:  Well,  I  think  that  the  objection  is 
really  good,  Mr.  Fink.  I  think  what  you  are  getting 
at  is,  you  want  to  know  whether  there  is  any  sub- 
stantial number  that  make  over  the  guaranty; 
whether  there  is  a  greater  number  that  make  over 
the  guaranty  than  those  who  just  make  the  guar- 
anty ;  is  that  what  you  are  getting  at  ? 

Mr.  Fink:     That  is  it. 

The  Court:     Some  general  condition? 

Mr.  Jacobs:  1  would  like  to  have  that  informa- 
tion myself,  and  I  think  the  Court  should  have  that 
information,  but  I  think  it  should  be  accurate. 
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The  Court :  If  that  is  the  case,  the  objection  that 
it  is  hearsay  is  good,  unless  there  is  some  record. 

Mr.  Fink:  I  am  perfectly  willing  to  get  at  it 
another  way.  If  your  Honor  please,  I  thought  that 
we  might  shorten  it.  This  gentleman,  I  think, 
knows.  He  has  been  in  an  official  [94]  position  with 
the  union  and  he  knows  what  the  facts  are. 

Q.  By  the  way,  reverting  to  the  1937  contract, 
was  the  subject  matter  of  hours  of  selling  intro- 
duced at  the  negotiations'?  A.     Yes. 

Q.  And  was  it  some  time  before  there  was  a 
meeting  of  minds  ?  A.     Quite  some  time. 

Q.  You  finally  crystalized  on  a  mutually  agree- 
able period?  A.     Yes. 

Q.  By  the  way,  you  described  the  mamier  in 
which  the  1937  contract  was  considered  by  the 
union.  Were  the  contracts  of  1939,  1940  and  1942 
and  1944  considered  in  the  same  manner? 

A.     No,  we  did  not  in   1939  and   1940— and  I 
imagine  in  '42,  although  I  wasn't  in  San  Francisco  ' 
at  the  time — nor  in  1944  every  member  didn't  get 
a  copy  of  it. 

Q.     Was  that  the  only  difference? 

A.  That  is  during  the  time  of  the  consideration. 
Immediately  after  adoption  we  had  copies  drew 
up — that  is,  printed. 

Q.  The  subsequent  contracts  were  all  considered 
section  by  section,  were  they? 

A.     That  is  right. 

Q.  Was  each  one  of  those  subsequent  contracts 
ratified  by  the  union  ?  A.     They  were. 
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Q.  Mr.  Parrish,  bow  do  newspapers  reach  the 
vendors  for  sale  on  the  streets? 

A.  They  are  delivered  to  them  to,  oh,  99  per- 
cent of  the  corners,  by  wholesalers. 

Q.  You  mean  men  who  didve  automobiles  that 
are  loaded  with  [95]  papers  make  the  actual  de- 
livery? A.     That  is  right. 

Q.  Do  these  wholesalers  deliver  more  than  one 
edition  to  the  various  vendors?  A.     Yes. 

Q.  Do  you  see  the  wholesaler  again  after  he 
delivers  an  edition  until  he  comes  around  with 
another  edition? 

A.  He  might  possibly  drive  back  by  a  corner  at 
whif'h  you  are  selling  on  his  way  back  to  the  plant. 

Q.     But  he  doesn't  stop  at  all?  A.     No. 

Q.  Do  you  contact  or  are  you  contacted  by  any 
other  employee  of  the  publishers  except  tlie  whole- 
salers ? 

A.  [  don't  believe  so.  I  mean,  speaking  for  my- 
self personally  as  a  vendor, 

Q.  V'ou  have  sold  papers  in  San  Francisco  upon 
many  corners,  isn't  that  correct? 

A.     Tliat  is  right. 

Q.     Is  that  true  of  your  selling  experience? 

A.     It  has  been,  yes. 

Q.  You  are  not  contacted  by  anybody  but  the 
wholesaler? 

Mr.  Jacobs:  He  said  he  didn't  believe  so;  he 
didn't  say  he  wasn't. 

A.  I  qualified  that  to  speaking  for  myself  per- 
sonally as  a  news  vendor. 
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Q.  (By  Mr.  Fink):  Now,  Mr.  Parrish,  after 
the  papers  are  delivered  to  yon,  what  do  yon  do'? 

A.     Offer  them  for  sale. 

Q.     Well,  how  do  yon  offer  them  for  sale'?  [96] 

A.  Personally,  I  stick  them  nnder  my  arm  and 
stand  ont  there  at  19th  and  Lincoln  Way  on  that 
island,  and  whenever  a  car  stands  I  ask  them  which 
they  want,  if  they  say  the  Examiner  I  give  them 
the  Examiner,  and  if  they  want  a  Chronicle  I  give 
them  a  Clironicle. 

Q.     Do  you  do  that  in  any  manner? 

A.  It  so  happens  there  is  only  one  manner  to 
do  it. 

Q.  Does  anybody  tell  you  how  you  must  offer 
the  paper?  A.     No. 

Mr.  Jacobs :  The  question  hcs  been  asked  and 
answered;  he  says  there  is  only  one  manner  in  whicli 
it  can  be  done. 

The  Court:  I  will  allow  it.  You  aren't  given 
any  directions,  are  you,  as  to  how  you  shall  sell 
the  papers?  A.     No. 

Q.  (By  Mr.  Fink)  :  Are  you  told  how  you  are 
to  hold  the  paper?  A.     No. 

Q.  Are  you  instructed  as  to  your  manner  of 
delivery  of  the  paper  to  the  purchaser? 

A.     No.  The  delivery  of  the 

Q.     How  is  that? 

A,     I  would  like  to  have  that  question  again. 

Q.  Well,  are  you  instructed  as  to  the  manner 
in  which  you  are  to  deliver  the  paper  to  your  cus- 
tomer ? 

A.     You  mean  hand  the  paper  to  them? 
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Q.     Yes.  A.     No. 

Q.  Who  determines  the  numl^er  of  papers  that 
you  take,  Mr.  [97]  Parrish"? 

Mr.  Jacobs:     That  calls  for  his  conclusion. 

Mr.  Fink:  Just  a  minute,  please.  T  am  slow,  I 
know,  but  let  me  get  it  out. 

Mr.  Jacobs:     I  apologize. 

Q.  (By  Mr.  Fink)  :  Who  determines  the  num- 
ber of  papers  that  you  order  each  day  or  each 
edition,  Mr.  Parrish? 

Mr.  Jacobs:  Objected  to  as  a  conclusion,  who 
determines. 

The  Court:     T  will  overrule  the  objection. 

Q.  (By  Mr.  Fink)  :  You  may  answer  imder  the 
Court's  ruling. 

A.  Well,  I  order  the  number  of  papers  that  I 
feel  that  I  can  sell. 

Q.  Does  anybody  tell  you  how  many  you  must 
take? 

A.  No,  but  1  will  (jualify  that  l)y  saying  this: 
that  the  corner  at  19th  and  Lincoln  Way  is  an 
established  comer  and  has  been,  and  over  a  period 
of  time  apiu'oximately  the  same  number  of  pajiei's 
are  sold  on  the  first  edition  night  after  night.  There 
are  some  changes,  possibly  due  to  heavy  rain  or  per- 
haps a  better  story  breaks — that  is,  a  big  story, 
that  would  cause  a  difference  in  the  amount  of 
pa]")ers  that  you  would  get.  I  receive  on  the  first — 
what  they  call  a  runner — that  is,  a  wholesaler  who 
has  no  connection  with  the  vendor  except  to  bring 
the  first  edition  or  vart  of  the  first  edition  to  him. 
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he  drops  fifty  papers  on  the  corner,  then  he  goes 
on  aromid  and  he  drops  papers  to  the  stores.  [98] 
I  believe  he  is  a  store  delivery  man.  Now,  I  get 
that  fifty  brought;  I  do  not  order  it;  it  is  not  a 
question  of  ordering ;  it  is,  you  might  say,  a  starting 
amount,  so  that  I  will  have  my  papers  around  the 
approximate  time  that  I  can  begin  selling.  Other- 
w^ise,  if  I  had  to  wait  for  the  regular  wholesaler, 
to  arrive  at  the  corner,  it  would  mean  that  I  would 
lose  approximately  forty-five  minutes  selling  time, 
which  would  l)e  a  loss  to  me. 

Q.  And  then,  after  that  period,  you  order  the 
number  of  papers  which  you  determine  that  you 
can  sell?  A.     That  is  ]-ight. 

Q.  Do  you  pay  for  all  the  papers  that  you 
order? 

A.     I  check  in  on  the  delivers^  of  the  last  edition, 

Q.     Wliat  do  you  mean  by  check  in? 

A.  Well,  I  pay  for  all  the  papers  that  I  am 
charged  with  that  day. 

Q.  And  what  is  the  manner  of  payment?  How 
do  you  pay?  Do  you  pay  in  cash? 

A.     Certainly. 

Q.  And  that  is  true  as  to  all  papers  taken 
by  you? 

A.     With  the  exception  of  Saturday  night. 

Q.     Do  you  have  a  return  privilege? 

A.     I  did. 

Q.     And  do  you  sometimes  return  papers? 

A.     Quite  often. 
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Q.     And  do  you  get  credit  for  them? 

A.    Yes. 

Q.  So  that  you  pay  for  the  difference  between  the 
number  that  you  have  ordered  and  the  number  that 
you  return,  is  that  [99]  correct? 

A.     That  is  right. 

Q.    You  pay  in  cash  every  day? 

A.     Pay  in  cash. 

Q.     Do  you  ever  sell  ])apers  on  credit? 

A.  So  far  no  one  has  asked  for  it  at  19th  and 
Lincoln  Way. 

Q.     Did  they  at  any  other  corners  that  you  sold? 

A.     Oh,  yes. 

Q.  By  the  way,  you  are  talking  of  19th  and 
Lincoln  Way.  You  are  selling  there  at  i)resent,  is 
that  true?  A.     That  is  right. 

Q.  Then,  take  the  corner  that  you  were  selling 
during  the  taxable  period  1937  to  1940,  did  you 
ever  have  occasion  to  sell  to  men  on  credit? 

A.  I  sold  papers  on  credit  at  the  S.  P.  Depot, 
and  I  had,  I  think,  seven  weekly  customers. 

Q.     Did  you  ever  have  a  loss  on  any  of  them? 

A.     There  has  been  losses. 

Q.     Who  bore  the  loss?  A.     Me. 

Mr.  Jacobs:  Object  to  this  line  of  testimony; 
the  so-called  credit  that  might  have  been  offered  by 
this  witness  is  immaterial  and  irrelevant  as  to  what 
he  does  with  the  papers  in  that  respect. 

The  Court:  Well,  T  will  allow  the  answer  to 
stand. 
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Q.  (By  Mr.  Fink)  :  B_y  the  way,  have  you  ever 
had  papers  stolen  ?  A.     Yes. 

Q.     Who  bears  the  cost  of  papers  that  are  stolen  ? 

A.     I  do.  [100] 

Q.     You  pay  for  them  if  they  are  stolen  ? 

A.  I  will  qualify  that.  If  papers  are  delivered 
to  the  corner  which  I  have  a  contract  to  sell  at 
prior  to  the  time  which  I  am  to  begin  selling,  under 
the  terms  of  that  agreement  I  only  pay  for  the 
number  of  jiapers  that  I  find  on  the  corner  when 
I  arrive.  Now,  all  the  papers  that  are  delivered  after 
I  arrive,  if  I  leave  the  corner  for  any  reason  what- 
soever and  I  leave  a  hundred  papers  there  and  some- 
body stole  them,  that  is  just  my  tough  luck. 

Q.  Do  you  receive  any  orders  from  the  whole- 
salers ?  A.     No. 

Q.     That  call  upon  3^ou?  A.     I  haven't. 

Q.  Do  you  receive  orders  from  anyone  else  con- 
nected with  the  papers  for  which  you  sell? 

A.     I  haven't. 

Q.  By  the  way,  what  papers  have  you  sold  dur- 
ing this  period  that  you  have  described? 

A.  Well,  I  have  sold  the  Call;  I  have  sold  the 
Examiner;  I  have  sold  the  Chronicle,  and  I  have 
sold  the  Chronicle  and  the  Examiner. 

Q.  You  have  quite  a  wide  variety.  Eliminating 
the  wholesaler,  do  you  receive  orders  from  anyone 
else  connected  with  the  publisher?  A,     No. 

Q.  How  are  comers  or  sales  outlets  allocated 
to  the  vendors? 
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A.  A  great  many  of  the  corners  have  been  in, 
you  might  say,  possession  of  the  vendors  over  a 
period  runnii]g  from  ten  years  up  to  as  high  as 
twenty  or  twenty-five  years.  Other  [101]  corners 
that  vendors  have  obtained  under  the  agreemeni 
since  1937,  from  1937  to  the  assigning  of  the  agree- 
ment in  1939,  whenever  a  corner  became  vacant 
any  vendor  had  the  right  to  apply  for  that  corner 
and  if  he  was  in  good  standing  he  was  given  a  con- 
tract for  that  corner.  In  1939  we  changed  that  con- 
dition— that  is,  during  the  1938-39  negotiations  we 
changed  that  particular  section  of  the  contract,  and 
contracts  were  let  through  the  office  of  the  union. 
The  pu])lislier  notifies  the  union  of  a  vacancy,  and 
the  union  gives  to  the  jniblisher  a  list  of  available 
people;  then  the  publisher  selects  from  that  list  the 
person  to  give  a  contract  to  for  that  corner.  That 
wr.s  the  way  the  thing  started  out.  It  hasn  't  worked 
out  that  way, 

Q.     How  does  it  actually  work  ? 

A,     Well,  as  a  matter  of  practical 

Mr.  Jacobs:  I  would  like  to  have  the  question 
identified  in  point  of  time.  It  is  a  very  important 
question. 

The  Court:  When  you  say,  "It  isn't  the  way  it 
has  worked  out,"  what  period  are  you  referring  to? 

A,  After  about,  I  would  say,  two  or  two  and  one- 
half  months  after  the  1939  contract  was  signed,  your 
Honor, 

The  Court:     Go  ahead. 
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A.  We  found  that  the  union  at  all  times  knew 
of  vacancies  prior  to  the  time  that  the  publishers 
did.  The  reason  for  that  principally,  with  the  excep- 
tion of  those  corners  that  [102]  became  vacant  the 
night  before,  would  be  that,  for  instance,  the  Ex- 
aminer and  the  Chronicle,  the  street  man — the  street 
man  is  a  different  person  from  the  circulation 
manager — generally  doesn  't  arrive  at  the  plant  until 
about,  oh,  an  hour  before  press  time.  That  is  the 
time  the  papers  start  to  roll. 

Well,  in  order  for  the  vendor  to  notify  the  street 
man  that  he  wasn't  going  to  be  there,  he  had  to 
wait  until  that  particular  time.  Now,  it  might  be 
that  during  the  course  of  the  day  this  particular 
vendor  would  want  to  leave  town  or  go  somewhere. 
He  could  always  get  the  office  of  the  union,  and  as 
a  i^ractical  matter  we  found,  and  the  publishers 
agreed,  that  there  was  one  requirement  in  the  con- 
tract or  one  section  of  the  contract  which  called  for 
the  vendor  to  notify  the  publisher  whenever  lie  was 
unable  to  sell  any  day  or  night,  and  as  a  matter 
of  practical  operation,  we  agreed  that  he  would 
notify  the  miion  and  then  the  union,  in  turn,  would 
notify  the  publisher  that  the  corner  was  vacant. 
And  that  has  been  the  practical  operation  since 
about  that  time. 

Q.  (By  Mr.  Fink)  :  And  has  that  resulted  in 
a  difference  in  the  allocation  of  the  individual  ven- 
dor to  the  individual  comer? 

A.     I  don't  quite  understand  the  question. 
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Mr.  Jacobs:  I  didii't  understand  the  question 
myself. 

Mr.  Fink:     I  will  withdraw  it  and  start  again. 

Q.  Has  this  modification  that  was  agreed  upon 
resulted  in  [103]  any  change  in  the  actual  placing 
of  news  vendors  on  corners  from  the  original 
scheme  *? 

A.  With  the  exception  of  the  fact  that  it  makes 
it  more  convenient,  and  then  you  must  realize  that- — 
I  Icnow  that  there  is  only  three  of  the  newspapei's 
concerned  here,  but  there  are  four  newspapers  in 
San  Francisco,  your  Honor,  and  each  one  of  them 
has  a  different  street  man  and  each  one  of  them's 
idea  of  how  he  is  going  to  run  the  street,  you 
might  say,  differs. 

While  I  was  business  representative  of  the  union 
I  can  remember  no  more  than  three  occasions  where 
the  Call-Bulletin  selected  anyone  for  any  corner 
that  was  vacant. 

Q.  (By  Mr.  Jacobs)  :  What  period  was  that, 
Mr.  Parrish,  please  f 

A.  That  was  1939-40.  I  can  recall  at  no  time 
that  Tony  Baccoccio — I  would  call  him  up  and  say 
"I  have  got  a  corner  vacant" — or  various  comers 
vacant. 

"Got  anybody  up  there?" 
''Yes."  " 
''Fill  them." 

There  has  been  an  occasion  where  that  was  done 
on  The  News.  There  has  been  other  occasions  where 
The  News  selected  the  vendor. 
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Now,  you  liave  a  different  problem  on  the  Exam- 
iner and  Chronicle  than  you  have  on  the  Call  and 
News.  And  I  might  say  that  during  the  years 
which  apparently  we  are  concerned  [104]  with  here, 
the  Examiner  and  Chronicle  was  consolidated  about 
98  per  cent,  your  Honor. 

Mr.  Fink:  The  word  "consolidated"  there,  your 
Honor,  means  one  vendor  selling  both  papers. 

A.  That  is  what  we  call  a  consolidated  corner. 
And  I  don't  know  whether  the  publishers  didn't 
trust  each  other  or  not,  but  they  divided  up  the 
period  of  time  when  the  selection  for  contracts 
would  be  utilized  by  the  two  papers.  I  think  it 
started  at  the  Examiner  and  Chronicle — or  the 
Examiner,  rather,  first  took  the  first  six  months,  or 
they  took  the  period  of  time  up  until  July  1st,  I 
believe,  and  then  the  Chronicle  took  over  July  1st 
to  January  1st,  and  that  has  been  the  practice  since 
then.  But  with  this  understanding;  that  if  the  Ex- 
aminer was  doing  the  selection  for  contracts,  the 
Chronicle  was  paying  off  guaranties,  if  any. 

Q.  Mr.  Parrish,  do  vendors  sometimes  lose  their 
locations  or  corners'? 

A.     Yes,  for  breach  of  contract. 

Q.     What  is  that? 

A.     For  breach  of  contract. 

Q.    What  is  that? 

A.     For  breach  of  contract. 

Mr.  Jacobs:  I  move  to  strike  out  his  volunteer 
statement  in  the  nature  of  propaganda.  Let  him 
confine  the  answer  to  the  question. 
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The  Court:  Yes;  "for  breach  of  contract"  may 
go  out. 

Q.  (By  Mr.  Fink)  :  The  fact  is  that  vendors 
sometimes  do  lose  their  contracts  or  outlets,  is  that 
correct?  A.     Yes.    [105] 

Q.  What  are  the  reasons  why  a  vendor  will 
lose  his  contract,  just  generally? 

A.  Drunkenness,  failure  to  check  in,  failure  to 
show  up  on  the  corner. 

Q.     Those  are  the  general  causes? 

A.  Yes;  it  is  failure,  you  might  say,  to  carry 
out  the  terms  of  the  agreement. 

Q.  Are  the  news  vendors  dismissed  by  the  pub- 
lishers ? 

A.  I  don't  know  whether  you  would  use  the 
word  "dismissed"  or  not.  They  lift  the  contract 
that  the  vendor  possesses,  whether  it  happens  to 
be  written  or  oral. 

Q.  Is  there  a  discipline  jjrocedure  that  the 
union  has  of  its  own?  A.     Yes. 

Q.  Do  you  discipline  members  for  drunken- 
ness? A.     We  do. 

Q.     On  the  corners?  A.    We  do. 

Q.  Do  you  discipline  men  for  not  showing  up 
on  the  corners?  A.     We  do. 

Q.  Do  you  discipline  men  for  not  paying  their 
bills?  A.    We  do. 

Q.  Do  the  ]-)ublishers  have  anything  whatso- 
ever of  any  kind  or  character  to  do  with  that  disci- 
pline? A.     Thev  do  not. 
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Q.     Do  the  wholesalers  discipline  vendors? 

A.  The  wholesalers  have  absolutely  no  stand- 
ing mider  the  agreement  which  we  have  with  the 
publishers. 

Mr,  Jacobs:  I  think  I  would  rather  have  the 
Court  [106]  interpret  that  agreement  than  the 
witness. 

The  Court:  I  think  that  is  right.  The  answer 
may  go  out.  You  may  ask  him  for  an  actual 
situation. 

Q.  (By  Mr.  Fink)  :  Well,  do  you  know  of  any 
instances  where  wholesalers  have  disciplined  the 
vendors  f 

A.  There  has  been  situations  where  it  was  done. 
As  a  matter  of  fact,  here  some  few  months  ago 
we  had  a  wholesaler  fired  for  doing  that. 

Q.     It  doesn't  happen  except  occasionally? 

A.  Human  nature  is  human  nature.  Mexican 
generals,   you   find  them   CA^erywhere. 

Q.  When  it  does  happen,  what  does  the  union 
do  about  it? 

A.     We  take  it  up  with  the  publishers. 

The  Court:  I  think  you  are  being  unfair  to 
the  Mexicans  in  singling  them  out. 

The  Witness:     I  agree  with  you,   your   Honor. 

The  Court:     It  applies  all  over,   doesn't  it? 

Q.  (By  Mr.  Fink)  :  What  do  you  mean  when 
you  say  you  take  it  up  with  the  publishers? 

A.  Well,  under  the  agreement  there  is  one 
person 
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Mr,  Jacobs:  I  must  ask  the  Court  to  strike 
everything  under  the  agreement.  I  again  repeat 
that  I  think  it  is  the  province  of  the  Court  to 
interpret  the  agreement. 

The  Court:  Yes,  I  think  that  the  objection  is 
good.    Just  read  the  question,  Mr.  Reporter.  [107] 

(The  reporter  read  the  last  question.) 

Mr.  Fink:     I  withdraw  the  question. 

The  Court:     I  think  that  is  a  little  indefinite. 

Q.  (By  Mr.  Fink) :  Is  there  a  procedure  by 
which  the  union  contacts  the  publishers? 

A.  Yes.  The  publishers  have  a  set-up,  and  it 
is  part  of  the  agreement,  whereby  on  the  Eixaminer 
one  person  is  designated  by  the  publishei's  wherein 
the  first  instance  complaints  on  the  part  of  the 
members  against  the  publishers  or  their  agents,  or 
complaints  on  the  part  of  the  publishers  against 
the  union,  are  discussed. 

The  Court:  Isn't  he  reciting  now  one  of  the 
provisions  of  the  contract? 

Mr.  Fink:  I  think,  your  Honor,  he  is  probably 
overstepping  your  ruling,  but  I  think  he  is  trying 
to  relate  it  to  an  individual  instance  and  explain 
what  happened. 

Q.  Are  you  tiying  to  tell  us  what  happened,  or 
are  you  trying  to  interpret  the  contract? 

A.  No,  there  is  no  interpretation;  it  is  in  plain 
English. 

The  Court:  Well,  that  is  what  I  was  afraid  of. 
I  think  what  Mr.  Fink  wants  to  know  is  for  you  to 
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state  practically  what  happens,   if  there   is  some 
complaint,  whom  do  you  see  and  how  do  you  go 
about  it? 

The  Witness:  Your  Honor,  I  will  give  you  a 
concrete  example. 

The  Court:     All  right.  [108] 

A.  At  the  corner  of  Geary  and  Taylor  Mr.  Mc- 
Namee  has  a  contract  to  sell  Examiners  and  Chron- 
icles. At  eight  o'clock  at  night  the  wholesaler  comes 
by  and  he  gives  him  150  papers,  and  Mr.  McNamee 
says,  "I  only  want  a  hundred."  The  wholesaler 
says,  "Take  the  150."  And  Mr.  McNamee  throws 
fifty  back  in  the  car  and  says,  "I  don't  want  them." 

Mr.  McNamee,  as  soon  as  possible,  gets  in  touch 
with  Mr.  Kalock,  who  is  the  business  agent  of  the 
union.  Mr.  Kalock,  as  soon  after  as  possible,  gets 
in  touch  with  Mr.  Campbell  who  is  the  street  man 
and  is  the  person  who  is  designated  by  the  Exam- 
iner to  settle,  in  the  first  instance,  beefs  such  as 
that,  and  then  the  matter  is  adjusted  between  Mr. 
Kalock  and  between  Mr.  Campbell. 

Mr.  Jacobs :  I  want  the  Court  to  appreciate  that 
this  is  all  hearsay.  I  am  not  making  the  objection 
when  it  is  a  question  by  the  Court. 

The  Court:  I  am  learning  something  now  about 
how  the  business  goes  on. 

Have  you  got  much  more  direct  examination? 

Mr.  Fink:  Yes,  your  Honor.  I  have  considerable 
further  direct  examination. 

The  Court:  Well,  I  think  maybe  we  iiiight  ad- 
journ at  this  time. 
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Do  you  thiiik  we  are  going  to  finish  this  case 
tomoi  row  ? 

Mr.  Fink:  Finish  it  tomorrow,  yoni'  Honor? 
Was  that  [109]  your  question? 

The  Court:  Don't  look  so  astonished  at  me.  I 
was  told  that  the  case  was  going  to  take  two  days. 

Mr.  Fink :  If  your  Honor  please,  I  am  perfectly 
serious  when  I  say  from  indications  this  case  prob- 
ably v.-ir.  Yvai  to  this  time  next  week.  You  don't 
set  any  trial  on  Monday,  do  you? 

The  Court:  No.  Well,  unfortunately,  I  have 
been  doing  it  for  two  or  three  years  now. 

Mr.  Fink:     On  Monday? 

The  Court:  As  soon  as  I  get  through  with  my 
law  and  motion  calendar  I  am  trying  some  case  the 
rest  of  the  day.  The  first  year  I  was  able  to  have 
some  time  in  chambers  on  Monday  afternoon,  but 
not  in  the  last  couple  of  years.  That  is  the  only 
way  I  can  try  some  of  the  shorter  cases. 

Mr.  Fink:  I  am  perfectly  serious  when  I  say 
that  we  will  be  lucky  if  we  finish  this  case  by  a 
week  from  today. 

The  Court:  Why  do  you  have  to  have  so  much 
tune  on  this  case? 

Mr.  Fink:  If  your  Honor  please,  I  am  in  part 
basing  that  on  what  I  apprehend  will  be  done  by 
the  defe!idant,  and  I  am  giving  myself  this  advan- 
tage: that  at  an  appropriate  time  I  propose  to 
tender  a  stipulation  to  the  attorney  for  the  defend- 
ant, which,  if  he  doesn't  accept,  will  prolong  the 
trial.  [110] 


United  States  of  America  195 

(Testimony  of  William  Parrish.) 

The  Court:  Would  you  mean  by  that  that  you 
are  going  to  have  a  lot  of  cumulative  evidence? 

Mr.  Fink :  If  your  Honor  please,  there  are  three 
newspapei's  involved.  The  operation  on  each  one 
of  the  three  newspapers  is  identical  with  the  ex- 
ception of  minor  differences  which  in  no  wise  tq- 
late  to  the  main  question  that  we  lue  here  to  solve. 
I  take  it  that  if  the  stipulation  which  will  he  ten- 
dered is  not  accepted,  I  will  have  to  put  on  evidence 
for  each  one  of  the  three  papers. 

The  Court:  Well,  after  you  have  once  described 
for  me — you  have  before  me  the  contract,  and  you 
have  described  the  method  of  operation  as  this  wit- 
ness has  described  it,  what  else  is  there  for  me  to 
have  before  me  factually  to  determine  this  question  ? 
I  am  not  speaking  technically,  going  to  complete 
your  record  as  to  each  newspaper,  but  what  addi- 
tional evidence? 

Mr.  Fink:  You  haven't  heard  yet  from  the  pub- 
lisher.   We  haven't  offered  a  publisher  as  yet. 

The  Court:  Are  they  going  to  testify  any  differ- 
ently than  this  witness?  They  are  not  going  to 
contradict  him,  are  they? 

Mr.  Fink:  Tf  your  Honor  please,  I  think  that 
there  will  be  some  differences,  but  there  will  be  no 
contradictions.  There  will  be  some  differences  and 
there  will  be  a  description  of  operations. 

The  Court:  That  shouldn't  take  long,  should  it? 
When  [1113  you  say  the  case  is  going  to  take  a 
week 
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Mr.  Fink:  Well,  you  asked  me,  your  Honor, 
what  my  judgment  was,  and  I  liave  given  it.  I 
think  we  will  be  here  this  time  next  week  unless 
the  stipulation  which  I  propose  to  tender  is  ac- 
cepted by  the  defendant. 

The  Court:  Well,  maybe  we  should  have  had  a 
pretrial  conference  in  this  case. 

Mr.  Fink:  No,  the  issue  is  right  down  to  bed- 
rock as  I  see  it. 

The  Court:  I  may  stop  the  trial  if  that  is  the 
case  and  have  a  pretrial  right  now,  because  I  am 
not  satisfied  that  a  case  with  the  issue  that  has  been 
stated  to  me  to  be  involved  here  should  take  that 
long,  and  there  are  other  cases  and  other  litigants 
who,  of  course,  have  an  equal  if  not  a  prior  right 
to  the  consideration  of  the  judicial  time,  and  under 
our  rules  of  procedure  that  is  one  of  the  powers 
that  the  Court  has.  That  is  why  I  asked  you  that 
question.  I  don't  see  that  there  is  any  necessity  for 
that  sort  of  thing  and  for  that  length  of  time,  and 
if  you  think  that  you  gentlemen  aren't  going  to  be 
able  to  avoid  cumulative  testimony,  why,  then  I 
will  proceed  with  the  pretrial  tomorrow  morning, 
and  have  an  agreement  as  to  just  what  is  going  to 
be  produced. 

Mr.  Fink:  May  I  say  that,  of  course,  I  know 
some  of  the  things  that  the  defense  has  done.  I 
understand,  for  instance,  [112]  that  they  have 
is  red  fifty  subpoenas.  If  they  submit  fifty  wit- 
nesses here  and  they  produce  the  carloads  of  written 
material  that  they  have  asked  for,  why,  my  estimate 
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will  be  exceeded  and  not  diminished.    I  will  say  to 
the  Court  I  will  present  a  total  of  five  witnesses, 
after  which  I  will  tender  the  stipulation. 

As  far  as  the  pretrial  conference  is  concerned,  I 
have  no  objection  to  it,  but  nothing  will  be  accom- 
plished from  it  because  we  have  got  the  issue  down 
to  as  narrow  as  it  can  be. 

The  Court:  Of  course,  the  Court  has  the  inher- 
ent power  to  refuse  to  hear  cumulative  evidence. 

Mr.  Fink:     That  is  true. 

The  Court:  I  don't  just  have  to  sit  and  listen 
to  a  repetition  of  the  same  thing. 

Mr.  Fink:     That  is  entirely  true. 

The  Court:  Particularly  if  there  is  no  dispute. 
I  can't  see  how  there  can  be  any  dispute  as  to  the 
manner  of  operation  and  the  sale  of  the  papers. 

Mr.  Fink :  I  am  in  complete  agreement  with  the 
Court.  I  can't  either,  but  the  defendant  seems  to 
think  there  is. 

Mr.  Jacobs :  I  made  no  such  statement.  At  the 
outset  of  this  case  Mr.  Fink  said — I  think  I  quote 
him  correctly — that  there  is  a  great  deal  of  that 
to  be  taken  up  in  argument.  At  that  time  I  urged 
that  the  Court  consider  my  motion,  because  I  said 
the  contract  contains  the  basic  agreement.  [113] 

I  can  tell  the  Court  now  that  I  am  not  going  to 
stipulate  that  eveiy  one  of  the  other  papers  runs 
their  paper  in  the  same  way  that  Mr.  Fink's  most 
able  witnesses  said  that  they  run  that.  I  would  not 
be  performing  my  duty,  I'epresenting  the  Govern- 
ment, if  I  entered  into  such  a  stipulation. 
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The  Court:  Well,  you  gentlemen  think  over  the 
matter,  and  each  of  you  make  some  statement  in  the 
morning  the  first  thing  as  to  the  nature  of  the  evi- 
dence that  you  are  going  to  present,  and  then  we 
will  see  from  that  whether  we  can  come  to  some 
agreement  as  to  the  trial.  I  mean  what  witnesses 
you  are  going  to  present,  what  those  witnesses  are 
going  to  testify  to,  because  it  may  be  that  upon  the 
statement  of  counsel  as  to  what  the  witnesses  are 
going  to  testify,  it  won't  be  necessary  to  present 
them.  That  is  in  your  interests  as  well  as,  of  course, 
in  the  interest  of  the  Court,  as  far  as  time  is  con- 
cerned. 

I  pretty  much  understand  what  this  case  is  about 
now — that  is,  in  general.  I  haven't  heard  all  of  the 
evidence,  but  I  can  see  what  the  issue  is,  and  it 
almost  seems  to  me  as  if  it  could  be  submitted  on 
an  agreed  statement  of  facts. 

Mr.  Fink:  On  an  agreed  statement  of  facts'? 
We  are  so  far  apart,  if  your  Honor  please,  we 
couldn't 

The  Court :  As  to  the  manner  in  which  the  news- 
papers are  delivered  to  the  men,  and  how  much 
money  they  get,  and  what  they  make.  [114] 

Mr.  Fink:  We  couldn't  get  together  on  an 
agreed  statement  of  facts,  your  Honor,  we  are  so 
far  apart. 

The  Court:  I  almost  think  you  could.  This  is 
about  the  third  or  fourth  one  of  these  cases  that  I 
have  had  recently  under  the  Social  Security  Act.  It 
is  always  a  question  of  law.  The  question  is,  whether 
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these  gentlemen,  such  as  Mr.  Parrish,  are  employ- 
ees or  whether  they  are  independent  contractors, 
and  that  depends  upon  the  contract  and  upon  the 
manner  in  which  the  contract  is  performed  in  fact. 

Mr.  Fink:  I  say,  your  Honor,  it  is  a  mixed 
question  of  law  and  fact.  I  do  not  concede  that  is 
a  question  of  law  at  all;  I  believe  it  is  very,  veiy 
much  a  question  of  law  and  fact. 

The  Court :  Of  course,  that  is  true  of  many 
cases.  When  you  say  it  is  a  mixed  question  of  fact 
and  law,  yoii  don't  really  mean  that  there  is  any 
dispute — there  can't  be  any  great  dispute. — as  to 
the  facts  in  this  case. 

Mr.  Fink:  If  your  Honor  please,  I  do  make  that 
assertion  seriously  to  you  that  there  is  a  dispute  as 
to  the  facts.  The  Government  has  held  an  adminis- 
trative hearing  on  this  already  and  the  facts  are 
directly  in  issue.  We  are  as  far  apart  as  the  two 
poles  on  the  facts. 

The  Court:  Do  you  mean  that  one  witness  has 
testified  that  the  newspapers  are  sold  in  a  certain 
manner  and  another  witness  testified  directly  to  the 
contrary?  [115] 

Mr.  Fink:  If  your  Honor  please,  I  am  not  go- 
ing to  try  to  tell  you  what  the  defendants'  wit- 
nesses are  going  to  testify  to.  I  don't  know.  I  do 
know  that  their  assertion  is  that  it  is  contrary  to 
my  witnesses.  I  do  know  that  to  be  the  fact. 

The  Court:  I  think  that  they  will  probably  dis- 
agree with  you  on  the  statement  of  the  witnesses 
that  they  are  independent  contractors,  because  that 
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is  the  issue  of  the  case,  but  what  the  parties  actu- 
ally do  in  carrying-  out  the  contract,  I  don't  think 
there  could  be  very  much  in  dispute. 

Mr,  Fink:  Your  Honor,  I  can  name  several  in- 
stances where  there  is  a  disagreement  on  the  fac- 
tual side.  For  instance,  the  very  fundamental  ques- 
tion of  control.  They  will,  I  assume,  present  evi- 
dence to  you  that  they  believe  indicates  control. 
Now,  how  are  you  going  to  get  the  picture  on  that? 

The  Court:  That  may  be.  On  that  matter  there 
might  be  some  conflict,  perhaps. 

Well,  we  will  sleep  over  it  a  little  bit  and  talk 
about  it  again  in  the  morning  at  ten  o'clock. 

(Thereu])on  an  adjournment  was  taken  until 
Friday,  March  29,  1946,  at  ten  o'clock  a.m.) 


Friday,  March  29,  1946,  10 :00  A.M. 
(Same  appearances.) 

WILLIAM  PARRISH 

recalled. 

Direct  Examination 
(Continued) 

By  Mr.  Fink: 

Q.  Mr.  Parrish,  yesterday  you  testified  concern- 
ing the  payments  for  papers  by  you  daily.  How 
are  those  papers  charged  to  you'? 

A.  There  is  two  methods  of  charging  the  papers, 
the  method  of  charging  on  a  daily  basis,  or  the 
method  of  charging  them  on  an  edition  basis. 
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Mr.  Jacobs:  I  am  sorry,  Mr.  Parrish,  I  did  not 
hear  the  last. 

A.  An  edition  basis.  In  other  words,  the  pub- 
lishers' representative,  the  wholesaler  can  collect 
under  the  terms  of  the  agreement  after  each  edition, 
or  at  the  end  of  the  selling  period. 

Q.  (By  Mr.  Fink) :  Do  they  charge  the  papers 
to  you  at  a  100  copy  basis  ?  A.     That  is  right. 

Q.  I  hand  you  a  printed  form.  Is  that  a  form 
used  in  the  distribution  of  the  papers'? 

A.  This  particular  form  here,  I  am  not  certain 
whether  it  is  being  used  at  the  present  time  or  not. 
It  was  a  form  which  was  designed  to  take  care  of 
a  [117]  situation  which  arose. 

Mr.  Jacobs:  Before  the  witness  testifies,  may  I 
see  it,  so  I  will  know  what  he  is  talking  about  *? 

Mr.  Fink:     Certainly. 

Q.  Now,  Mr,  Parrish,  is  this  the  form  that  you 
referred  to  yesterday,  I  think,  in  your  testimony  as 
a  sales  slip?  A.     That  is  right. 

Q.  And  that  is  used  in  the  accounting  between 
the  vendor  and  the  wholesaler.    Is  that  correct? 

A.     Yes,  it  is  the  recognized  record  of  sales. 

Q.  You  get  a  copy  of  this  slip  at  the  end  of 
each  edition,  or  the  end  of  each  day.  Is  that  cor- 
rect ?  A.     At  the  end  of  each  day. 

Mr.  Fink:  I  would  ask,  if  your  Honor  please, 
that  that  form,  to  complete  the  record,  be  introduced 
in  evidence  and  be  given  the  next  number. 

Mr.  Jacobs:     No  objection. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  46  in  evidence.) 
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Q.  (By  Mr.  Fink)  :  Now,  at  what  price  do  you 
sell  the  papers'? 

A.     The  retail  price  established  by  the  agreement. 

Q.     For  daily  papers  that  is  what"? 

A.     Five  cents. 

Q.     For  Sunday  papers  it  is  what? 

A.     Fifteen  cents. 

Q.  Now,  what  becomes  of  the  difference  between 
the  price  at  which  the  papers  are  sold  to  you  per 
100  copies  and  the  retail  [118]  price  at  which  you 
sell  them'? 

Mr.  Jacobs:  May  it  please  the  Court,  I  don't 
want  to  interrupt  the  testimony,  but  all  this  is  cov- 
ered expressly  in  the  contracts  already  in  evidence. 
If  the  Court  is  interested  in  saving  time,  I  think 
this  testimony  serves  no  useful  purpose. 

The  Court:  Is  there  any  conflict  about  the  fact 
that  the  papers  are  sold  at  prices  specified  in  the 
contraqt '? 

Mr.  Fink :  If  your  Honor  please,  yes.  At  least 
upon  two  or  possibly  more  occasions  yesterday 
Counsel  for  the  defendant  denied  that  there  was 
such  a  thing  as  a  wholesale  and  retail  price,  and  I 
ain  certain  the  Court  will  remember  that  observa- 
tion in  at  least  two  instances,  possibly  more. 

Mr.  Jacobs:  And  we  still  deny  it.  My  point  is 
that  the  testimon}'^  does  not  make  or  immake  the 
law,  whether  there  was  a  sale  or  not. 

The  Court:     I  don't  quite  follow  you  on  that. 

Mr  Jacobs:  Yesterday  we  asked  the  Court  to 
npte  that  we  did  not  admit  there  was  a  sale  of  papers 
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and  moved  to  strike  the  reference  to  wholesale  and 
retail  prices  because  we  do  not  admit,  as  plaintiffs 
contend,  that  papers  are  sold  to  the  vendor.  In  the 
last  analysis,  we  said,  that  even  if  they  are  sold,  it 
is  still  an  employment  relationship.  We  don't  ad- 
mit that  this  witness  or  any  other  witness  can  say 
when  papers  are  sold  to  the  vendor.  The  terms  of 
the  contract  [119]  cover  that. 

The  Court:     He  is  testifying  what  is  being"  done. 

Mr.  Jacobs:  Yes,  but  he  is  referring  now  to 
wholesale  and  retail  prices.  That  is  something  for 
the  decision  of  this  Court,  not  this  witness. 

The  Court :  That  is  just  what  Mr.  Fink  is  asking 
about. 

Mr.  Jacobs:     I  withdraw  the  objection. 

Mr.  Fink:     Will  you  read  the  question. 

(Question  read  by  the  Reporter.) 

A.     I  retain  it  as  my  profit. 

Mr.  Jacobs:  Does  your  Honor  understand  my 
point?  I  move  to  strike  the  phrase  '*keep  it  as  my 
profit."    We  don't  admit  it  is  a  profit. 

The  Court:  But  a  man  can  testify  that  some- 
body brings  him  a  paper,  he  pays  tlie  man  who 
brings  it  so  much  money,  and  he  sells  it  to  someone 
else  for  so  much. 

Mr.  Jacobs:     And  keeps  the  difference. 

The   Court:     That  is  what   he   is  testifying. 

Mr.  Jacobs:  He  went  further;  he  called  it 
"profit." 

The  Court :  How  it  is  designated,  that  is  a  mat- 
ter for  your  argument. 
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Mr.  Jacobs :     That  is  my  only  point,  your  Honor. 

Q.  (By  Mr.  Fink)  :  Mr,  Parrish,  after  the  pa- 
pers are  delivered  to  you  by  the  wholesaler,  are 
you  free  to  do  what  you  want  with  these  papers! 

A.     Yes. 

Q.     Can  you  give  them  away  if  you  want  to? 

Mr.  Jacobs:  Objection.  That  is  contrary  to  the 
provisions  of  the  contract.  The  contract  especially 
requires  all  unsold  papers  to  be  returned  to  the 
publisher. 

Mr.  Pink:  Read  that  section.  It  does  not  say 
anything  of  the  sort. 

The  Court:     What  section  is  it? 

Mr.  Fink:     It  says  they  *'may"  be  returned. 

Mr.  Jacobs :  Paragraph  14  (a)  of  the  1937  agree- 
ment. 

Your  Honor  will  note  it  says: 

"All  unsold  papers  shall  be  returned  in  ac- 
cordance with  the  requirements  of  the  Pub- 
lisher." 

The  Court:  Now,  aren't  you  trying  to  vary  the 
terms  of  that  agreement? 

Mr.  Fink:  Your  Honor,  I  am  trying  to  show 
what  actually  happened.  If  there  is  an  executed 
oral  agreement  between  the  parties,  I  say  it  is  per- 
fectly good  as  a  modification  of  the  agreement. 

Mr.  Jacobs:  I  submit  that  is  in  direct  violation 
of  the  parole  evidence  rule. 

Mr.  Fink:  If  there  is  an  executed  oral  agree- 
ment as  between  the  parties  as  to  w^hat  their  actual 
practice  was,  what  they  actually  did,  the  master  con- 
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tract  wliieli  is  not  tlie  contract,  as  we  will  show  in 

a  minute  under  the  examination  here.  [121] 

The  Court :  Your  question  was,  he  can  do  any- 
thing he  wants  with  them? 

Mr.   Fink:     That   is   exactly  right. 

The  Court:  I  think  the  objection  is  good  to  that 
question.  That  is  directly  contrary  to  the  provisions 
of  the  contract. 

Q.  (By  Mr.  Fink)  :  Mr.  Parrish,  I  hand  you  a 
printed  form.    Do  }'ou  recognize  itf  A.     Yes. 

Q.     What  is  it? 

A.  It  is  the  contract  between  the  individual 
vendor  and  a  publisher. 

Q.  And  were  those  contracts  in  use  in  San  Fran- 
cisco ?  A.     Yes, 

Q.     How  long  were  they  in  use? 

A.  I  cannot  be  definite  on  this,  but  I  believe 
that  some  time,  either  in  late  1938  or  early  1939, 
the  Union  reached  an  agreement  with  the  publish- 
ers that  it  would  be  no  longer  necessary  to  put 
out  the  printed  form  of  contract.  That  oral  con- 
tracts on  the  liasis  of  this  would  be  given,  to  my 
best  recollection. 

Mr.  Fink:  If  your  Honor  please,  I  ask  that 
there  be  introduced  and  given  the  next  consecutive 
number,  the  contracts  that  were  just  identified  by 
the  witness. 

Mr.  Jacobs:     No  objection. 

The  Court :     It  may  be  admitted. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  47.) 
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Mr.  Fink:  Your  Honor,  may  I  state  for  the 
record,  rather  [122]  than  reading-  Exhibit  46,  it  is 
mcrel}-  an  accounting  slip  between  the  publisher 
and  the  wholesaler  and  the  vendor,  for  the  purpose 
of  the  record  I  desire  to  read  into  the  record  Plain- 
tiff's Exhibit  No.  47,  the  News  Vendors  contract. 

"The  midersigned  publisher  and  news  ven- 
dor hereby  agree  that  said  news  vendor  shall 
sell  at  the  corner  designated  below  in  accor- 
dance with  the  terms  of  the  contract  between 
San  Francisco  Newspaper  Publishers  Associa- 
tion and  the  News  Vendors  Union  No.  2769, 
American  Federation  of  Labor,  date 

Publisher, 

News  Vendor." 

The  Court :  That  does  not  seem  to  be  exactly  the 
language  of  the  form  attached  to  the  complaint  as 
I  have  read  it.  The  form  attached  to  the  comjjlaint 
is  supposed  to  be  a  copy  of  that? 

Mr.  Fink:  If  your  Honor  please,  there  is  not  a 
form  attached. 

The  Court :  Yes,  it  is  attached  to  your  complaint 
as  Exhibit  3,  which  is  a  copy  of  the  agreement,  the 
master  agreement,  and  the  last  page  of  that  is  the 
contract  referred  to,  but  it  does  not  seem  to  follow 
that  language. 

Mr.  Fink:  No,  if  your  Honor  please,  this  was 
the  individual  contract  which  was  in  use. 
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The  Goiirt:  The  form  of  contract  which  yon  at- 
tach to  the  complaint  is  not  precisely  in  that  lan- 
guage. [123] 

Mr.  Fink:     May  I  have  Exhibit  4,  please? 

The  Court:  That  is  in  the  copy  I  am  reading;  in 
case  No.  25230. 

Mr.  Finlv :  Yes,  your  Honor,  it  is  attached  and 
is  slightly  different.  However,  that  card  is  what 
was  used. 

The  Court:     Very  well. 

Q.  (By  Mr.  Fink)  :  Now,  Mr.  Parrish,  under 
your  selling  contract  in  1937  and  subsequently,  did 
you  always — I  will  withdraw  that. 

Mr.  Parrish,  under  your  selling  contract  in  1937 
and  subsequently,  were  you  free  to  do  as  you  wanted 
with  the  papers'? 

Mr.  Jacobs :  An  objection,  your  Honor.  That  is 
]n'ovided  for  by  the  contract.  It  is  the  same  ques- 
tion stated  before. 

The  Court:     I  will  sustain  the  objection. 

Q.  (By  Mr.  Fink)  :  Mr.  Parrish,  did  you  al- 
ways turn  in  all  the  papers  that  you  had  unsold"? 

Mr.  Jacobs:  The  same  objection,  your  Honor. 
It  is  immaterial  whether  he  did  or  not.  It  is  one 
provision  of  the  contract  that  the  publisher  could 
require  him  to.  It  is  the  right  of  the  party,  not 
what  he  did  in  that  respect,  that  is  the  vital  thing. 

The  Court:  I  think  Counsel's  point  is  good.  I 
will  sustain  the  objection. 
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Mr.  Fink :  Well,  may  I  be  heard  a  minute,  your 
Honor,  on  [124]  that?  One  of  the  pertinent  objec- 
tions to  the  relationship  here  is  that  the  news  ven- 
dor is  not  a  free  agent,  that  he  may  not — let's  put 
it  the  other  way,  that  there  is  no  eomj^leted  sale. 
We  contend  that  there  is  a  completed  sale,  and  we 
are  prepared  to  show  by  this  witness  that  there  is 
a  completed  sale  and  that  all  the  newspapers  are 
delivered  to  him  to  do  precisely  what  he  wants  with 
them.  If  he  wants  to  take  and  throw  them  in  the 
Bay,  then  pay  for  them. 

The  Court:  Well,  I  understand  what  you  are 
getting  at,  but  the  rights  of  the  parties  are  measured 
b}^  what  was  agreed  to.  If  one  party  does  not  carry 
out  the  terms  of  the  contract,  that  does  not  vitiate 
the  rights  granted  by  the  contract  itself. 

Mr.  Fink :  If  your  Honor  please,  I  am  address- 
ing myself  to  the  individual  contract  of  the  vendor. 
That  is  different  from  the  master  contract. 

The  Court:  No,  because  the  individual  contract 
specifies  it  is  made  pursuant  to  and  in  accordance 
with  the  terms  of  the  contract  between  the  Publish- 
ers Association  and  the  American  Federation  of 
Labor. 

Mr.  Fink :  Your  Honor,  I  now  offer  to  prove 
through  this  witness  that  there  is  a  completed  sale 
of  newspapers  daily  to  him,  and  I  offer  to  prove 
that  upon  that  completed  sale  the  news  vendor  is 
a  free  agent,  that  he  is  able  to,  upon  his  own  ini- 
tiative, sell  the  newspapers  he  purchased,  give  [125] 
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them  away,  destroy  them,   or  otherwise   do  as  he 

wants  with  them. 

The  Court :  Well,  the  Court  would  adhere  to  the 
ruling.  The  I'uling  is  based  upon  the  contract  be- 
tween the  parties.  It  measures  their  rights  and  lia- 
bilities, and  parole  evidence  is  not  admissible 
except  for  the  purpose  of  explaining  some  ambigu- 
ous or  similar  condition  in  the  contract. 

Mr.  Fink:  We  are  not  entitled  to  show  that 
there  was  an  executed  oral  contract  varying  the 
terms  of  the  master  contracts 

The  Court:  Well,  I  would  not  consider  what 
you  are  asking  for  is  an  executed  oral  contract.  If 
the  contract  provides  that  the  papers  shall  be  re- 
turned to  the  publisher  and  the  witness  did  not 
return  the  papers,  the  only  significance  attached  to 
that  is,  that  he  did  not  perform  that  term  of  the 
contract.  Maybe  the  publisher  was  satisfied  not  to 
have  him  comply  in  that  respect,  but  that  did  not 
change  the  contract. 

Mr.  Fink:  I  will  get  at  it  another  way  to  com- 
plete the  record  on  that  subject.    I  am  sorry. 

Q.  Mr.  Parrish,  as  I  understand  you,  the  last 
exhibit  introduced  was  abandoned  some  time  in 
1938  or  1939.   Was  that  your  testimony? 

A.     To  the  best  of  my  recollection. 

Mr.  Jacobs :  Do  I  understand  the  agreement  was 
abandoned  in  1937  and  1939 "? 

The  Court:     You  mean  it  expired,  I  suppose? 
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Mr.  Fink:  No,  I  do  not,  your  Honor.  I  mean 
the  use  of  the  form  last  introduced  in  evidence,  the 
use  of  the  form  was  abandoned  in  1938  or  1939. 

Q.  And  that  is  correct,  according  to  your  best 
recollection?  A.     That  is  correct. 

Q.  How  did  you  proceed  after  the  abandon- 
ment of  that  form  in  the  individual  contract? 

A.  By  oral  contracts,  just  that  it  was  understood 
that  it  was  the  contract  which  the  vendor  had  be- 
tween the  individual  publishers. 

Q.  And  this  individual  agreement  was  made  be- 
tween the  wholesaler  and  the  individual  vendor.  Is 
that  correct?  A.     No. 

Q.     How  were  they  made? 

A.  Between  the  publisher  and  the  individual 
vendor. 

Q.  Now,  did  you  continue  to  return  papers  in 
the  same  manner  as  you  did  before,  under  the  oral 
contract  ? 

Mr.  Jacobs:  If  your  Honor  please,  I  think  the 
witness — Mr.  Fink  is  trying  to  get  an  indirect  an- 
swer that  he  could  not  get  directly.  This  contract 
and  the  terms  of  it  are  part  of  the  plaintiffs'  com- 
plaint. This  is  the  basis  of  their  claim  for  refund, 
the  basis  of  this  suit.  Do  I  understand  now  that  he 
is  trying  to  repudiate  that  contract  and  say  there 
was  some  other  agreement  between  the  parties? 

The  Court:  Well,  are  you  objecting  to  the  last 
question  ? 

Mr.  Jacobs:     I  certainly  do. 

The  Court:     I  will  sustain  the  objection.   [127] 
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The  Witness :  Your  Honor,  may  I  ask  to  confer 
with  the  friend  of  the  Court  a  minute?  As  I  sit 
here  and  listened  to  the  question  and  the  ol^jection, 
that  section  is  heing  entirely  misconstrued. 

The  Court:  I  appreciate  that  you  have  taken 
an  active  interest  in  this  matter  as  an  officer  of 
this  organization,  the  matter  of  the  contract,  but 
the  lawyers  attend  to  this  matter.  It  is  your  duty 
as  a  witness  to  just  answer  the  questions.  I  don't 
see  any  point  in  what  you  ask.  Unless  the  attorney 
would  like  to  confer  with  the  witness. 

Mr.  Ladar:  I  think  during  the  recess  we  will 
have  that  opportunity. 

Q.  (By  Mr.  Fink)  :  Mr.  Parrish,  are  you  free 
to  stop  selling  newspapers  at  any  time? 

Mr.  Jacobs:  An  objection,  your  Honor.  Again 
the  contract  specifically  states  they  are  engaged  to 
sell  newspapers  and  sell  them  at  the  times  pro- 
vided. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Fink:     Where  do  you  find  that? 

Mr.  Jacobs:  Principally  on  the  ground  that  the 
contract  is  alleged  to  be  the  agreement  between 
the  parties  and  that  measures  the  rights  of  the 
parties. 

Mr.  Fink:  Do  I  understand  the  objection  was 
sustained  ? 

The  Court:     Yes. 

Q.  (By  Mr.  Fink)  :  Mr.  Parrish,  in  the  selec- 
tion of  corners  or  [128]  outlets,  are  the  vendors  free 
to  refuse  to  accept  a  contract  at  a  given  corner? 

A.    As  far  as  the  publishers  are  concerned,  yes. 
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Q.  Are  the  vendors  free  to  refuse  to  accept  a 
contract  at  a  j^iven  comer  or  outlet? 

A.  They  are  free  from  any  requirements  of  the 
publisher. 

The  Court:  You  mean  by  that  you  don't  have 
to  sell  papers  on  a  corner  if  you  don't  want  to  sell 
them  ? 

A.     What  I  mean ^ 

The  Court:  Well,  answer  that  question.  If  you 
don't  want  to  go  and  sell  The  Chronicle  or  The 
Examiner  at  a  corner,  you  don't  have  to  do  that. 

A.     That  is   correct. 

The  Court:  You  don't  have  to  work  any  place 
unless  you  want  to. 

A.     You  don't  have  to  sell,  no. 

Q.  (By  Mr.  Fink)  :  Do  you  employ  substitutes 
from  time  to  time? 

Mr.  Jacobs:  An  objection,  your  Honor.  There 
again  it  is  immaterial  whether  they  employ  substi- 
tutes. The  question  is  not  whether  they  have  em- 
ployees, but  whether  these  individuals  are  employ- 
ees. 

The  Court:  I  think  that  is  going  too  far  afield. 
I  will  sustain  the  objection. 

Mr.  Fink:     May  I  be  heard  again? 

The  Court:     Yes.  [129] 

Mr.  Fink:  I  am  trying  to  establish  by  compe- 
tent evidence  that  these  men  are  free  agents.  One 
element  of  control  is  that  fact,  that  they  are  free 
agents. 


United  States  of  America  213 

(Testimony  of  William  Parrish.) 
[      Th  Court :     That  is  a  matter  for  argument.   I  un- 
derstand your  position  in  this  matter, 

Mr.  Fink :  Your  Honor,  how  am  I  going  to  base 
an  argument  unless  I  have  something  in  the  record 
to  show? 

The  Court:  Well,  you  have  set  up  the  fact  that 
these  parties  are  acting  under  a  contract  and  that 
contract  measures  the  rights  of  the  parties.  Now, 
if  that  contract  is  what  you  say  it  is,  it  is  a  contract 
whereby  the  news  vendors  are  independent  contrac- 
tors. Then  they  are  independent  contractors,  but 
whether  or  not  they  performed  the  contract  or  did 
something  in  actual  practice  that  is  different  than 
under  the  terms  of  the  contract,  merely  indicates 
how  they  are  performing  under  the  contract,  but 
it  does  not  change  the  rights  of  the  parties. 

Mr.  Fink:  And  how  they,  themselves,  are  con- 
struing the  contract,  and  I  say,  under  the  terms  of 
the  contract  a  necessary  element  to  show  is  that 
these  men  did  employ  substitutes,  they  did  pay  the 
substitutes  themselves.  We  don't  even  know  who 
they  are.  And  that  is  i^iart  of  my  case  and  part  of 
my  showing.  We  exercise  no  control  over  the  situ- 
ation at  all.    It  is  a  necessary  element. 

The  Court:  Well,  the  contract  itself  provides 
the  manner  in  which  these  news  vendors  are  selected, 
does  it  nof?  [130] 

Mr.  Fink:     How  they  are  whatf 

The  Court:  I  read  the  contract.  Correct  me 
if  I  am  incorrect.  I  recall  a  provision  in  the  con- 
tract which  says  the  Union  shall  furnish  a  list  of 
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names,  and  the  uewsjoapers  are  free  to  select  any 
of  the  persons  listed  in  that  list,  free  to  select 
them.  Tf  they  don't  like  them,  then  they  can  ask 
the  Union  to  submit  other  names.  Am  I  correct 
about  that? 

Mr.  Fink :     In  substance  you  are  correct,  yes,  sir. 

The  Court:  Now,  that  pro\dsion  measures  the 
rights  of  the  parties. 

Mr.  Fink:  I  respectfully  disagree  with  the 
Court.    It  does  not  do  anything  of  the  sort. 

The  Court:  All  that  it  means  is,  if  this  witness, 
for  example,  sends  a  substitute  and  the  newspaper 
makes  no  objection  to  him,  they  accept  him  under 
the  terms   of  the   contract. 

Mr.  Fink:  It  is  done  by  them  without  our 
knowledge.  They  employ  him;  they  may  do  so. 
We  don't  know  their  names;  their  names  never 
are  submitted  to  us  and  they  do  it  as  a  free  agent. 

The  Court:  Then,  maybe  they  may  not  be  per- 
forming their  part  of  the  contract,  and  you  may 
be  accepting  that  manner  of  pei'forming  the  con- 
tract. Still,  under  the  terms  of  the  contract  there 
are  things  to  be  done.  I  think,  Mr.  Fink,  you  have 
made  your  position  clear  and  the  discussion  we 
have  had  is  in  the  record  and  shows  the  basis  of 
the  ruling.  You  are  [131]  protected  so  far  as 
the  record  is  concerned  on  what  you  are  endeavor- 
ing to  show. 

Mr.  Fink:  I  desire,  if  your  Honor  please,  to 
make  an  offer  of  proof. 

The   Court:     All   right. 


United  States  of  America  1:1  -3 

(Testimony  of  William  Parrisb.) 

Mr.  Fink:  Your  Honor,  I  offer  to  prove  by 
the  witness,  William  Parrisb,  that  the  news  vendors 
in  San  Francisco  on  the  corners  employ  siil)sti- 
tutes;  that  they  employ  substitutes  of  their  own 
choosing;  that  the  publishers  have  nothing  to  do 
with  the  substitutes  who  are  employed;  that  the 
news  vendors  themselves  have  substitutes  where 
substitutes  are  employed,  that  we  do  not  know 
the  names  of  these  substitutes;  that  this  course 
has  been  pursued  from  the  inception  of  the  1937 
contract  down  to  date  and  still  exists. 

May  I  add  to  that  one  addition  *?  The  state- 
ment of  the  offer,  may  it  continue,  with  the  per- 
mission of  the  Court:  And  that  insofar  as  the 
guarantee  is  concerned,  if  the  guarantee  provision 
of  that  contract  becomes  applicable,  the  publishers 
do  not  Ivnow  the  means  and  methods  of  allocating 
the  guarantee. 

Q,  Mr,  Parrish,  can  you  news  vendors  sell 
other  articles  than  newspapers? 

Mr.  Jacobs:  I  object  to  that  as  expi-essly  cov- 
ered by   the   contract. 

The  Court:  Well,  you  are  asking  whether  they 
can  do  something.  [132]  That  calls  for  his  con- 
clusion and  an  interpretation  of  the  contract.  You 
can  ask  what  he  does. 

Mr.  Fink:  I  think  you  are  right.  The  ques- 
tion was  badly  worded. 

Q.  Do  the  news  vendors  in  San  Francisco  sell 
articles  other  than  newspapers'? 


216  Hearst  Publications,  Inc.  vs. 

(Testimoii}-  of  William  Parrisb.) 

Mr.  Jacobs:  Objected  to  as  immaterial  whetber 
tbey  did  or  not,  because  the  rigbts  of  tbe  parties 
to  sell  other  newspapers  is  covered  by  the  contract. 

The  Court:     It  pro^ddes  they  can,  does  it  nof? 

Mr.  Jacobs:  They  can  onl}*  if  the  publishers 
peiinit.  Paragraph  1  covers  that.  I  point  out 
that  the  specific  contract  between  the  individual 
vendor  and  the  publisher  determines  whether  he 
sells  that  paper.     Paragraph  10  provides: 

"The  Publisher  (or  Publishers,  if  such 
corner  be  a  consolidated  corner)  shall  desig- 
nate each  corner  wiietber  full  time,  part  time, 
special  wrapped  edition  corner,  or  a  special 
event  corner  where  the  newspapers  produced 
by  it  or  them  shall  be  sold,  and  each  of  said 
publishers  shall  in  its  or  their  discretion  con- 
tract for  the  sale  of  said  newspapers  (other 
than  special  wrapped  editions)  upon  a  basis 
of  exclusive  representation  or  joint  represen- 
tation, as  the  Publisher  (or  Publishers,  as  the 
case  may  be)   shall  determine.'' 

The  Witness:  I  believe  Section  25  is  where 
the  matter  [133]  is  really  covered. 

The  Court:     There  is  no   such   section. 

The  Witness:  One  of  the  last  sections  before 
the  set-up  for  the  signing  committee,  and  so  forth. 

Mr.  Fink:  Section  20,  if  Your  Honor  please, 
is  the  section  in  the  1937  contract.     I  think  it  be- 
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comes  something  else  in  a  later  contract.     Section 

20  reads: 

"News  Vendors  coming  under  the  terms 
of  this  agreement  and  selling  any  newspaper 
or  newspapers  produced  by  the  Publishers  or 
any  of  them  and  at  the  same  time  offering 
for  sale  other  newspapers,  magazine,  or  pub- 
lications, shall  not  be  guaranteed  any  profit 
under  the  provisions  hereof." 

The  question  pending  is.  Do  the  vendors  sell 
other  articles  than  newspapers? 

Mr.   Jacobs:     What   contract? 

Mr.   Fink:     1937. 

Mr.  Jacobs:  You  refer  to  which  paragraph  of 
the    1937? 

Mr.  Fink:     Turn  to  Section  20. 

The  Court:  Now,  what  is  the  question,  Mr. 
Fink? 

Mr.  Fink:  Do  news  vendors  sell  other  articles 
than  newspapers? 

The  Court:     You  mean  do  all  of  them? 

Mr.  Fink:     No. 

Mr.  Jacobs :     There  is  an  objection.  Your  Honor. 

The  Court:  Well,  I  don't  see  any  objection  to 
that.     It  is  harmless. 

The  Witness:  A.  I,  mj^self,  personally  sell 
nothing  but  newspapers. 

Q.  (By  Mr.  Fink) :  Mr.  Parrish,  from  your 
experience  as  business  agent  and  the  present  sec- 
retarv  and  treasurer  of  the  TTnion,  do  vou  know 
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of  your  own  knowledge  whether  other  news  vendors 

sell  articles  other  than  newspapers'? 

Mr.  Jacobs:  The  same  objectioii,  Your  Honor. 
Whether  they  can  or  cannot  sell. 

The  Court:  He  did  not  ask  that.  He  asked 
whether  they  did. 

Mr.   Jacobs:     I   withdraw   the   objection. 

A.     Yes,  Your  Honor,  on  a  great  many 

The   Court:     Just   answer   the   question,   please. 

A.     Yes. 

Q.  (By  Mr.  Fink) :  Do  you  know  of  your  own 
knowledge  that  other  news  vendors  sell  magazines'? 

A.    Yes. 

Q.  Do  you  know  of  your  own  knowledge  that 
others  news  vendors  sell  these  25  cent  pocket  books  ^ 

Mr.  Jacobs:  An  objection,  Your  Honor,  to  the 
whole  line  of  inquiry.  It  is  trying  to  get  indirectly 
into  the  record  that  these  people  do  sell  other 
things. 

The  Court:  Well,  if  they  do,  there  is  no  harm 
in  that.  Still,  it  would  not  make  any  difference 
in  the  interpretation  [135]  of  the  contract. 

Mr.  Jacobs:  I  will  point  out  that  Mr.  Fink  is 
trying  to  find  out  here  that  the  vendors  had  an 
independent  choice.  That  is  covered  by  the  contract. 

The  Court:  The  contract  provided  that  he  did 
hot  get  a  guarantee  if  he  did. 

Mr.  Jacobs:  It  also  provides  that  they  may  not 
sell  other  things. 

Mr.  Fink:  That  is  not  true.  Section  10  is  not 
the- section.    Section  20,  they  must  be  read  together. 
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Mr.  Jacobs:  Section  20  provides  that  if  they 
are  granted  permission  to  sell  other  things  then 
they  are  iiot  entitled  to  the  rights  of  the  guarantees. 

Mr.  Fink:  Where  is  there  anything  about  per- 
mission in  Section  20 '?  Just  point  out  where  there 
is  anything  about  permission. 

Mr.  Jacobs:     I  will  address  myself  to  the  Court. 

The  Court:     There  is  no  use  getting  worked  up. 

Mr,  Fink:  When  these  statements  are  made  by 
the  Government's  representative,  I  feel  I  have  a 
right  to  point  out,  through  you.  Where  is  there 
anything  out  about  permission? 

The  Court:  All  right,  you  gentlemen  don't  have 
to  quarrel  over  this.  There  is  a  question  of  law 
involved.     You  don't  have  to  get  so  excited. 

Mr.    Fink:     I    cannot    let    misstatement    go    in. 

Mr.  Jacobs:  I  am  not  going  to  quarrel  as  to 
whether  there  is  a  misstatement.  I  want  to  read 
from  Section  10,  if  I  may,  with  the  permission 
of  the  Court. 

The  Court :     All  right. 

Mr.  Jacobs  (Reading) :  ''The  Publisher  (or 
Publishers,  if  such  corner  be  a  consolidated  cor- 
ner) shall  designate  each  corner  whether  full  time, 
part  time,  special  wrapped  edition  corner,  or  a 
special  event  corner  where  the  newspapers  pro- 
duced by  it  or  them  shall  be  sold,  and  each  of  said 
Publishers  shall  in  its  or  their  discretion  contract 
for  the  sale  of  .said  newspapers  (other  than  special 
wrapped  editions)  upon  a  basis  of  exclusive  repre- 
sentation or  joint  representation,  as  the  Publisher 
(or  Publishers  as  the  case  may  be)  shall  determine." 
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The  Court:  Of  course,  I  tliink  that  provision, 
does  it  not,  refers  to  the  right  of  the  publisher 
to  determine  whether  the  news  vendor  shall  sell 
exclusively  the  paper  of  the  publisher  or  may  be 
permitted  to  sell  newspapers  of  any  other  publisher 
at  the  corner. 

Mr.  Tacobs :     I  do  not  understand  what  you  mean. 

The  Court:  The  language  seems  to  me  clearly 
to  indicate  there  that  the  publisher  reserves  the 
risrht  to  designate  whether  or  not  the  news  vendor 
shall  sell  on  a  particular  corner  only  the  news- 
papers, on  that  corner,  or  whether  he  may  [137]  on 
that  comer  sell  as  well  newspapers  of  other  pub- 
lishers. 

Mr.    Jacobs:     Exactly,    Your    Honor. 

The  Court:  This  witness  is  not  being  interro- 
gated on  that  subject  of  whether  they  can  sell  other 
articles  besides  newspapers,  but  whether,  in  fact, 
he  does. 

Mr.  Jacobs:  I  still  think  in  the  letter  and  spirit 
of  that  contract,  he  is  engaged  to  sell  newspapers 
of  these  publishers. 

Mr.  Fink:     That  is  your  interpretation. 

The  Court:  Well,  so  far  as  I  see  the  question 
of  law  involved,  it  does  not  make  any  difference 
whether  he  does  sell  other  articles.  That  is  not 
affecting  the  status  under  the  control.  That  matter 
is  not  covered  under  the  contract  and  he  may  be 
free  to  do  that.  If  he  engages,  however,  in  other 
activities,  then  he  shall  not  be  entitled,  under  that 
section,  to  the  benefit  of  the  guarantee. 
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Mr.  Fink:  The  question  pending,  if  it  please 
tlie  Court,  is  as  to  whether  the  witness  on  the  stand, 
of  his  own  knowledge,  knows  that  other  vendors 
sell  these  25  cents  pocket  books.  A.    Yes. 

Mr.  Jacobs:  May  it  please  the  Court,  if  there 
is  going  to  be  interrogation  on  this  line,  let  the 
witness  say  who  they  were,  how  many. 

The  Court:  It  may  be  vague  and  the  Court  will 
attach  to  it  just  such  weight  as  it  is  entitled  to  have. 

Mr.  Fink:  I  assure  this  Court  that  this  testi- 
mony will  be  [138]  tied  tighter  than  even  Counsel 
wants. 

The  Court:  I  don't  know  why  we  can't  get 
some  stipulation  of  facts  with  regard  to  matters 
of  this  kind,  subject  to  its  materiality  and  subject 
to  pertinency  to  the  matter  of  interpreting  the 
nature  of  the  contract  and  the  relationship.  If 
men  do,  in  fact,  sell  articles,  why  do  we  have  to 
waste  a  lot  of  time  establishing  that  fact,  leaving 
the  matter  of  its  pertinency  and  relevancy  to  later 
consideration  by  the  Court?  It  seems  to  me  we 
are  wasting  an  awful  lot  of  time  on  matters  of 
fact.  Probably,  as  facts,  they  are  not  subject  to 
contraversion. 

Mr.  Jacobs:     I  quite  agree  with  you. 

Mr.  Fink:  All  right.  I  offer  to  stipulate  with 
you.  I  present  to  you  a  series  of  photographs 
showing  what  the  vendors  sell,  which  later  I  will 
identify.  I  ask,  if  Your  Honor  please,  that  the 
photographs,  a  set  of  which  I  just  handed  Counsel, 
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be  marked  for  identification  and  be  given  the  next 

number,  A,  B,  C. 

Mr.  Jacobs:  I  have  had  the  pleasure  of  seeing 
the  photographs. 

Mr.  Fink:     Not  all  of  them. 

Mr.    Jacobs:     They    are    excellent    photographs. 

The  Court:  I  think  we  might  shorten  this  as 
if  it  v/ere  a  pre-trial  right  now.  Are  you  going 
to  present  evidence  showing — after  all  the  Court 
walks  around  the  streets  of  [139]  San  Francisco. 
I  suppose  I  see  som.e  of  these  things,  know  about 
them — -if  there  is  no  controversy  about  them  as 
matters  of  fact,  there  is  no  use  wasting  time. 

Mr.  Jacobs:  May  I  make  a  suggestion?  The 
publishers  should,  I  am  sure  they  know  because 
some  of  their  records  indicate  they  know  wdiat 
corners  magazines  are  sold  upon.  The  very  fact 
of  the  contract  waiving  the  provision  about  maga- 
zines, if  the  contract  of  the  publisher  says  there 
are  newspapers  sold  on  so  many  corners  and  on 
so  many  other  corners  magazines  are  sold,  we  are 
not  prepared  to  dispute  that  fact. 

The  Court:  Make  a  stipulation  to  that.  Can 
you  state  in  general  terms  how  many  corners'? 

Mr.  Fink:  No,  I  cannot  state  offhand.  I  can 
produce  those  figures  easily  enough,  but  T  point 
out  to  you  that  in  response  to  the  Court's  sug- 
gestion. Counsel  now  has  said  if  we  will  produce 
a  competent  witness.  We  have  a  competent  wit- 
ness right  on  the  stand ;  here  he  is.  He  is  one  of 
them.    Counsel  has  accepted  the  Court's  suggestion. 


United  States  of  America  223 

(Testimo'i^y  of  William  Parrisb.) 

Tlie  Court:  All  right.  Never  mind  the  wit- 
ness now,  Mr.  Fink.  You  have  prepared  the  case, 
you  are  familiar  with  it.  Can  you  make  a  state- 
ment to  the  Court  of  approximately  how  many 
corners,  make  a  statement  of  the  facts  that  the 
witness  is  going  to  testify  to? 

Mr.  Fink:  Well,  if  Your  Honor  please,  T  most 
respectfully  ask  \eave  to  present  the  case  as  I  feel 
it  should  he  presented,  [140]  in  view  of  the  fact 
that  the  tender  of  stipulatiou   is  turned  down. 

The  Court:  No,  I  understood  Mr.  Jacobs  to 
say  if  that  statement  will  be  made 

Mr.  Fink:  He  said  a  competent  witness.  Your 
Honor.     That  is  what  he  said. 

Mr.  Jacobs:  It  does  not  have  to  be  under  oath. 
If  a  witness  stands  up  and  says,  "We  sell  news- 
papers on  so  many  corners,  and  ou  so  many  comers 
magazines  are  also  sold,"  we  won't  dispute  that. 
We  will  accept  the  statement.  We  will  accept  a 
statement,  if  you  wish,  taken  froiri  the  books  and 
records  of  the  corporation. 

The  Court:     T  thiuk  that  is  fair. 

Mr.  Fink :  It  is  not  satisfactory  to  me.  He  says 
if  it  is  taken  from  the  books  and  records  of  the 
cor])oration.  I  have  the  actual  evidence  by  photo- 
graphs here,  and  I  am  prepared  to  tie  it  up. 

The  Court:  I  am  not  going  to  sj^end  the  time 
of  the  Court  in  having  50  photographs,  one  by 
one,  offered  in  evidence  here.  Counsel  has  offered 
to  stipulate  with  you.  Will  you  accept  Coimsel's 
statement  as  well  as  the  statement  of  the  publishers 
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as  to  the  extent  to  which  this  manner  of  conduct- 
ing business  is  carried  on?     Will  you  accept  Mr. 
Fink's   statement   if   he   says   his   witness   will    so 
testify? 

Mr.  Jacobs :  If  Mr.  Fink  gives  me  his  assurance 
that  the  [141]  figure  is  not  pulled  out  of  the  air, 
but  is  a  figure  in  fact  taken  from  the  books  of  the 
corporation — I  don't  want  a  vague  estimate  of 
how  many  corners  there  are. 

The   Court:     Can   you   furnish   that   statement? 

Mr.  Fink:     Yes,  I  can  furnish  it. 

The  Court:  It  is  going  to  save  a  lot  of  time. 
All  that  is  necessary  is  for  you  to  get  up  and  say 
that  you  have  conferred  with  your  client;  tliey  tell 
you  their  records  show  there  are  so  many  corners 
in  San  Francisco  where  newspapers  are  sold  and 
so  many  corners  where  news  vendors  are  selling 
other  articles  l)esides. 

Mr.  Fink:  Now,  Your  Honor,  the  publishers' 
records  do  not  show  any  such  thing.  That  is  the 
fallacy  and  the  difficulty  of  Counsel's  offer  to 
stipulate.     I  was  trying  to  make  that  point. 

The  Court:     How  are  you  going  to  prove  it? 

Mr.  Fink:     By  actual  witnesses. 

The  Court:  You  mean  this  witness  went  around 
and  counted  the  places? 

Mr.  Fink :  He  did  not.  He  is  a  general  witness. 
I  am  going  to  show  by  actual  witnesses  exactly  the 
extent  of  this  thing.  Let  me  make  this  point,  Your 
Honor:  We  don't  know  how  many  sell  the  scratch 
sheet.     We  have   no   record   on   that.      That   is   a 
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racing  paper.  We  don't  know  how  many  sell  the 
National  Turf,  all  those  things.  But  we  do  know 
they  are  sold.  [142]  We  have  no  record  of  it. 
How  can  I  produce  books  and  records  when  there 
are  not  such?  We  don't  know  how  many  vendors 
sell  these  pocket  books.  We  do  know  that  one 
has  a  big  supply  of  them  on  a  rack.  I  am  going 
to  connect  the  evidence,  the  Court  need  not  worry 
about  that.  I  am  prepared  to  do  it.  But  we  have 
no  books  or  records  on  this.  My  next  question 
is  going  to  be  whether  he  knows  the  scratch  sheet 
is  sold  by  vendors,  the  National  Turf,  I  have 
forgotten  the  rest  of  the  names.  It  doesn't  make 
any  diiference,  the  Daily  Racing  Form  is  another. 
We  have  no  books  and  records  on  that. 

Mr.  Jacobs:  If  it  please  the  Court,  I  have 
here  in  my  hand  a  form  supplied  to  me  l)y  the 
representative  of  the  Call-Bulletin  which  purports 
to  be  a  wholesale  weekly  sales  report.  In  the  last 
colum7i  there  it  contains  these  words,  ''Write 
magazines  in  column  if  vendor  sells  magazines". 
Now,  maybe  that  form  is  not  used,  but  it  would 
indicate  that  there  is  a  provision  in  the  books  of 
the  Call-Bulletin,  at  least,  where  such  records 
could  be  kept. 

Mr.  Fink:  I  am  familiar  with  that  form  and 
it  is  designed  to  show  whether  he  sells,  not  what 
he  sells. 

The  Court:  Maybe  that  would  be  the  answer 
to   it. 
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Mr,  Fiiik:  May  we  get  back  to  the  question? 
I  have  forgotten  which  one  of  the  series  I  had 
asked  the  witness. 

(The  photographs  were  marked  Plaintiff's 
Exhibit  48  for  identification,  A,  B,  C,  D,  E, 
F,  G  and  H.)   [143] 

The  Court:  Do  jo\x  want  me  to  take  judicial 
knowledge  of  the  fact  that  news  vendors  sell  other 
articles  at  various  street  corners  in  San  Francisco 
besides  the  newspapers,  and  that  they  have  been 
doing  that  for  a  number  of  years'? 

Mr.  Fink:     Yes,  Your  Honor. 

The  Court:  All  right.  I  will  take  judicial 
notice  of  it.  You  don't  need  to  produce  evidence 
on  it. 

Mr.  Fink:  If  the  Court  will  permit  me  to  say, 
I  do  want  the  Court  to  take  judicial  notice  of 
it,  and  I  do  want  the  Court  to  take  judicial  notice 
of  the  extent  of  it. 

The  Court:  Well,  if  you  can  make  some  state- 
ment as  to  the  extent  of  it. 

Mr.  Fink:  I  will  make  a  statement.  Now,  if 
the  Court  please,  is  there  going  to  be  an  objection 
to  the  introduction  of  these  photographs  % 

Mr.  Jacobs:     There  certainly  is. 

Mr.  Fink:  Well,  now,  they  are  marked  for 
identification.  Then  v;e  will  get  at  them  another 
wav. 

Q.  Are  there  newspaper  publishers  in  San 
Francisco  otiier  than  the  ff^iir  daily  papers'? 
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Mr.  Jacobs:  Excuse  me.  Not  to  take  the  time 
of  the  Court,  I  do  not  doubt  that  they  are  genuine 
photographs.  I  am  going  to  object  for  an  entirely 
different  reason. 

Mr.  Fink:  You  are  not  going  to  require  the 
production  of  the  photographer?  [144] 

Mr.  Jacobs:     No. 

Mr.  Fink:  Let's  make  the  tender  and  get  it 
over  with.  I  now  offer  in  evidence,  if  Your  Honor 
please,  and  ask  that  they  be  marked  in  evidence, 
the  series  of  photographs  which  now  bear  Exhibit 
No.  48  A  through  H,  for  identification. 

Mr.  Jacobs:  The  objection.  Your  Honor,  is 
on  the  ground  that  these  are  not  representative 
photographs  of  the  news  vendors  supplied  by  the 
plaintiff  publishers,  and  the  only  validity  they 
can  haA^e  is  to  indicate  a  representative  condition. 
To  produce  a  photograph  like  this,  where  it  may 
be  one  out  of  500  vendors  having  a  stand  like  this, 
to  ]uit  it  before  this  Court  in  this  record  as  a  typical 
vendor  is  to  distort  the  facts. 

Mr.  Fink:  Each  one  hap]>ens  to  be,  if  Your 
Honor  please,  a  separate  corner. 

The  Court:  Well,  I  think  if  Counsel  doesn't 
mind,  I  want  to  ask  a  few  riuestions  of  Mr.  Parrish. 

Q.  About  how  many  news  vendors  are  there 
functioning  under  this  arrangement  with  the  news- 
papers of  San  Francisco? 

A.     That  would  be  a  difficult  question. 

0.     Well.  a])proximately? 

A.  The  num.ber  may  go  as  high  as  150,  Your 
Honor. 
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Q.     You  mean  it  varies  from  time  to  time'? 

A.  Yes,  sir,  I  don't  mean  150  people  selling 
magazines. 

Q.  I  am  not  asking  you  about  that.  I  want 
to  know  how  many  [145]  news  vendors  there  are, 
on  the  average,  selling  newspapers  in  San  Fran- 
cisco who  belong  to  the  Union. 

A.  I  would  say  today  it  would  be  in  excess 
of  100. 

Q.     Tn  excess  of  a  hundred?  A.     Yes. 

Q.  Have  you  been  around  San  Francisco  and 
loolvcd  at  these  places  where  they  sell,  as  demon- 
strated in  the  photographs,  other  than  newvspapers  ? 
.A.     Magazine  stands,  racing  forms. 

Q.  You  say  you  have  been  around  and  seen 
them? 

A.     Certainly. 

Q.  With  respect  to  the  total  number  of  per- 
sons who  belong  to  the  union  who  sell  newspapers, 
how  many  maintain  that  type  of  stand,  as  pre- 
sented in  the  photographs? 

A,     Which  particular  type,  your  Honor? 

Q.     Well,  these  stands.    Look  at  the  photographs. 

A.  You  mean  large  magazine  stands,  your 
Honor  ? 

Q.     The  kind  represented  in  the  photograph. 

A.  This,  for  instance,  I  would  say  approxi- 
mately ten. 

Q.  You  would  say  about  one-tenth  of  the  news 
vendors  operating  under  this  contract  have  stands 
where  they  sell  other  things  besides  the  newspapers  ? 

A.     No,  that  is  done  as  a  rule,  your  Honor. 
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Q.     That  is  what  I  am  asking. 

A.  I  say  there  are  about  ten  news  stands,  yonr 
Honor,  and  then  there  are  a  great  number  of  men 
who  sell,  say,  the  Racing  Form. 

Q.     How  many  in  proportion  to  the  total  number? 

A.  That  would  run  around  15,  and  in  1937  the 
number  was  larger.  [146]  In  1937  you  could  get 
these  forms,  but  you  cannot  get  them  now.  It  is 
difficult  to  get  them.  The  numl^er  then  would  run 
aroimd  50  or  60.  Then  there  are  a  number  of 
men  who  are  selling  the  People's  World. 

Q.     I  am  not  talking  of  other  newspapers. 

A.  Well,  that  is  not  a  party  to  this  contract. 
That  is  something.  Only  people  who  can  handle 
that  under  the  law  of  the  union  is  those  who  make 
in  excess  of  the  guarantee. 

Q.     How  many,  in  your  opinion,  are  selling  that? 

A.     The  People's  World? 

Q.     The  People's  World? 

A.     I  would  say,  oh,  50. 

Q.     15  or  50? 

A.  50.  Some  of  these  peo^ole  sell  all  of  them. 
Some  only  sell  one  of  them. 

Q.  That  brings  you  down  to  a  point  where  no 
news  vendors  in  San  Francisco  are  selling  only 
newspapers.  A.     Oh,  no,   your  Honor. 

Q.     What  is  the  proportion,  approximately? 

A.  I  w^ould  say  in  the  year  1937-1938  there  were 
100,  without  a  shadow  of  doubt,  and  more,  who, 
were  selling  other  publications — we  use  the  word 
"publications" — than  that  which  they  had  a  con- 
tract to  seU. 


230  Hearst  Publications,  Inc.  vs. 

(Testimony  of  William  Parrisb.) 

Q.     And  how  many  were  selling  just  newspapers? 

A,     Your  Honor,  if  you  use  the  word 

Q.     I  don't  vs'ant  you  to  argue  with  me  about  it. 

A.     I  don't  want  to  argue,  your  Honor.   [147] 

Q.  How  many  were  selling,  to  the  best  of  your 
knowledge,  nothing  but  newspapers'? 

A.  If  100  were  selling  magazines,  650  must 
have  been  selling  newspapers. 

Q.  Would  it  be  fair  to  state  that  about  one- 
sixth  of  the  total  number  of  news  vendors  were 
selling  other  things  besides  newspapers? 

A.     Under  Section  20,  yes. 

Mr.  Fink:  I  have  an  offer  in  evidence  of  these 
l^hotographs,  your  Honor. 

The  Court:  I  did  not  want  to  interfere,  Mr, 
Fink,  but  it  seems  to  me  this  matter  cannot  be 
very  controversial. 

Mr.  Fink:  If  your  Honor  please,  I  cannot  see 
where  there  can  be  a  controversy  on  it  to  save  my 
neck,  but  apparently  Counsel  for  the  defendant 
does. 

The  Court:  Now,  if  the  witness'  statement  is 
not  accurate,  Counsel  can  cross-examine  or  put  on 
other  testimony. 

Mr.  Fink:  Certainly.  I  understand  these  are 
admitted  in  evidence? 

The  Court:     Is  there  an  objection? 

Mr.  Jacobs:     There  is  an  objection,  your  Honor. 

The  Court:  The  objection  is  that  they  are  not 
typical.    Is  that  your  point? 

Mr.  .laf^obs:     Yes. 
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The  Court:  I  think  that  goes  to  the  weight  of 
the  testimony.     I  will  allow  them  to  be  admitted. 

(The  photographs  heretofore  marked  Exhibit 
48  A  to  IT  [148]  for  identification,  were  received 
in  evidence  and  marked  Plaintiff's  Exhibit  48, 
A,  B,  0,  D,  E,  F,  G  and  H.) 

Q.  (By  Mr.  Fink)  :  Now,  jnst  to  clean  that 
matter  np  entirely,  Mr.  Parrish,  are  there  vendors, 
to  your  knowledge,  in  San  Francisco  that  sell 
articles  other  than  publications,  no  matter  what 
the  publications  are"? 

Mr.  Jacobs:  May  the  record  show  the  same  ob- 
jection, your  Honor. 

The  Court:     Will  you  read  that,  j^lease? 

(Question  read  by  the  Reporter.) 

The  Court:     Hasn't  he  already  answered  that? 

Mr.  Fink:  No,  your  Honor.  We  have  been 
dividing  them,  and  my  questions  and  the  Court's 
questions  were  all  devoted  to  publications.  This 
question  is  whether  he  knows  of  his  own  knowledge 
whether  the  vendors  sell  something  else,  articles 
other  than  publications. 

The  Court:  Oh,  all  right.  You  mean  candy 
bars,  something  like  that? 

Mr.  Fink:  Yes,  your  Honor,  candy  bars,  razor 
blades,  various  things  that  will  be  shown  here. 

The  Court:  Very  well.  I  will  overrule  the 
objection. 
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The  Witness :  A.  Your  Honor,  I  cannot  answer 
that  today,  but  a  few  years  back,  at  the  City  Hall, 
perhaps  your  Honor  remembers 

The  Court:  Just  answer  Yes  or  No,  and  we 
will  get  along.  [149]  A.     Yes,  say  38  to  37. 

Q.  (By  Mr.  Fink) :  Mr.  Parrish,  does  your 
membership  have  a  proportion  of  disabled  members  ? 

A.    Yes. 

Q.  When  I  say  "disabled"  members,  are  they 
handicapped  in  various  ways?  A.     Yes. 

Q.     But  each  one 

A.  By  loss  of  limbs,  loss  of  eyesight,  loss  of 
hearing  and  other  ailments  too  numerous  to  mention. 

Q.  Are  there  some  of  them,  do  you  have  members 
who  are  mentally  deficient  ?  A.     Yes. 

Q.  Now,  did  you  ever  take  occasion  to  reduce 
that  to  a  matter  of  proportion  ?  Do  you  know  what 
is  the  approximate  percentage? 

A.  I  presented  to  the  Bureau  of  Internal  Rev- 
enue a  proportionate  recap  on  it. 

Q.     Do  you  remember  any  of  those  figures'? 

A.  No,  but  I  have  it  in  my  briefcase,  and  I  am 
certain  that  Counsel  for  the  Government  has  the 
figures. 

Q.  And  after  the  recess  .vou  can  have  that  fig- 
ure,  can  you?  A.    Yes. 

Q.  Now,  these  handicapped  members,  no  matter 
what  handicap  they  may  have,  receive  the  same 
type  of  contract  under  the  Master  Contract  that 
the  other  vendors  receive?  A.     Yes. 
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The  Court:  I  thiiils;  this  might  be  an  appropri- 
ate time  to  take  the  recess  now. 

(Recess.)  [150] 

Q.  (By  Mr.  Fink) :  Mr.  Parrish,  do  you  sub- 
mit any  written  reports  to  the  publishers  as  a 
vendor  ?  A.     No. 

Q.  Do  you  report  to  the  premises  of  the  pub- 
lisher'? A.     I  don't. 

Q.  Are  you  required  to  attend  any  sales  meet- 
ings, conferences,  consultations'?  A.     No. 

Q.  Are  any  instructions  given  to  you  by  the 
publishers '? 

Mr,  Jacobs:  I  object  to  what  constitutes  in- 
structions as  a  conclusion.  Whether  given  by  the 
publisher,  that  is  a  very  vague  term.  The  more 
important  objection  is  what  constitutes  instructions. 
Tliat  calls  for  a  conclusion  on  the  part  of  this 
witness. 

The  Court:  It  does  call  for  the  conclusion  of 
the  witness,  I  think.  If  the  instructions  were  in 
writing,  that  would  be  the  best  evidence,  that  would 
be  the  orthodox  type  of  objection,  I  suppose. 

Mr.  Fink:     I  withdraw  it. 

Q.  Are  any  written  instructions  given  you  by 
any  publisher'?  A.     No. 

Q.  Are  any  verbal  instructions  given  you  by 
any  publisher"?  A.     No. 

O.  Are  any  of  your  expenses  borne  by  the  pub- 
lishers, whatever  your  expenses  may  be? 

A.     No,  with  the  exception  of  one  thing. 
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Q.     What  is  that? 

A.  Under  the  agreement,  in  case  of  [151]  arbi- 
tration, they  are  lialile  for  50  per  cent. 

Q.     Ordinarily  nothing  of  that  kind? 

A.    No. 

Q.  Are  you  allowed  a  drawing  account  or  given 
any  advance,  let's  add  then,  by  the  publisher? 

A.     I  am  afraid  not. 

Q.     Are  you  furnished  with  transportation? 

A.    No. 

Mr.  Jacobs:  You  understand,  Mr.  Parrish,  this 
is  directed  to  you  individually,  not  the  Union.  Is 
that  your  understanding? 

Mr.  Fink:  Now,  if  your  Honor  please,  Counsel 
will  have  an  opportunity  to  cross-examine  fully. 

Mr.  Jacobs:  I  object,  unless  you  state  what  the 
question  means.  Is  this  man  furnished  any  trans- 
portation, is  one  thing;  and  whether  the  Union 
is,  is  another. 

The  Court:  He  did  not  ask  that,  Mr.  Jacobs. 
All  he  asked  was  whether  he  was  furnished  with 
transportation. 

Q.  (By  Mr.  Fink) :  Mr.  Parrish,  the  matter 
of  these  advertising  placards  that  you  see  at  vari- 
ous corners,  are  they  supplied  by  the  publisher? 

A.    Yes. 

Q.     Are  you  required  to  put  them  out? 

A.  No.  I  never,  my  own  self,  put  a  rack  card 
up  since  the  first  agreement. 
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Mr.  Jacobs:     I  am  sorry,  I  did  not  hear. 
The  Court :     Read  it. 

(Answer  read  by  the  Reporter.) 

Mr.  Fink :     I  think  you  may  cross-examine.  [152] 

Cross-Examination 

By  Mr.  Jacobs: 

Q.  Mr.  Parrish,  have  you  got  a  copy  of  the 
original  constitution  and  by-laws  with  you? 

A.     Yes.     Pardon  me,  your  Honor. 

The  Court:     It  is  all  right. 

A.  Your  Honor,  we  will  be  able  to  get  this  stuff 
back,  will  we  not? 

The  Court :     Have  jom  any  copies  ? 

A.  I  was  just  asked  for  that.  One  of  the  mem- 
bers had  it,  more  or  less  as  a  keepsake. 

Q.  Can  you  substitute  a  copy  of  the  document 
he  is  asking  for? 

A.  That  is  the  only  copy  I  know  of.  I  mean, 
after  the  trial  is  over. 

The  Court:     Oh,  yes. 

Mr.  Jacobs:  I  would  put  in  a  copy  now  if  I 
had  one,  your  Honor. 

The  Witness :     That  is  1937,  that  is  the  first  one. 

Mr.  Jacobs:  I  ask  that  that  be  marked  for 
identification,  please. 

The  Witness:  Do  you  want  these  other  three 
now? 

Mr.  Jacobs:  Let  me  see  them.  These  are  the 
same  ? 
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A.  No,  this  is  a  revision  of  that  one;  this  one 
is  a  revision,  and  then  this  one  is  the  last  one,  and 
there  is  the  amendments. 

(The  Constitution  was  marked  Defendant's 
Exhibit  B  for  identification.)  [153] 

Mr.  Jacobs:     May  I  have  it,  please. 

Q.  I  show  you  Defendant's  Exhibit  B  for  iden- 
tification and  ask  you  if  you  recognize  it. 

A.  It  is  the  constitution  that  was  adopted  in 
1937  by  the  Union. 

Q.     Is  this  the  original  constitution? 

A.     Yes,  it  is  the  original. 

Q.     Does  it  contain  the  by-laws,  too? 

A.     It  contains  the  constitution  and  by-laws. 

Mr.  Jacobs:  The  Government  offers  Defendant's 
Exhibit  B  in  evidence, 

Mr.  Fink:     No  objection. 

The  Court:    Very  well,  it  will  be  admitted. 

(The  Document  referred  to  and  heretofore 
marked  for  identification  was  received  in  evi- 
dence as  Defendant's  Exhibit  B.) 

Q.  (By  Mr.  Jacobs)  :  Mr.  Parrish,  I  note  from 
Defendant's  Exhibit  B,  the  original  constitution 
and  by-laws,  that  you  are  affiliated  with  the  Ameri- 
can Federation  of  Labor.  When  were  you  so 
affiliated? 

A.  I  cannot  give  you  the  exact  date  of  the  re- 
ceipt of  the  charter,  but  on  or  about  June  1st  Mr. 
Shelley,  the  President  of  the  Central  Labor  Council, 
said   he   would   recommend   that   we    be   issued    a 
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charter,  and  it  was  a  certainty  that  we  would  be 

given  it. 

Q.  You  were  issued  a  charter  by  the  American 
Federation  of  [154]  Labor?  A.     Yes. 

Q.  Mr.  Parrish,  is  it  a  fair  statement  to  say 
that  the  American  Federation  of  Labor  is  an  or- 
ganization composed  of  labor  unions'? 

Mr.  Fink :  Lust  a  minute,  if  your  Honor  please. 
I  object  to  that  as  immaterial,  incompetent  and 
irrelevant.     What  has  it  got  to  do  here? 

Mr.  Lacobs:  May  it  please  the  Court,  it  is  Mr. 
Fink's  contention 

The  Court:     I  will  overrule  the  objection. 

The  Witness:  Will  you  restate  the  question, 
please. 

Q.  (By  Mr.  Jacobs)  :  Is  it  a  fair  statement, 
Mr.  Parrish,  to  say  that  the  American  Federation 
of  T^abor  is  an  organization  composed  of  labor 
unions?  A.     To   the   best   of   my   kuowledoe, 

Mr.  Jacobs:     Mark  that  for  identification,  please. 

(The  document  was  marked  Defendant's  Ex- 
hibit C  for  identification.) 

Q.  (By  Mr.  Jacobs)  :  I  show  you  Defendant's 
Exhibit  C  for  identification,  and  ask  you  if  you 
recognize  it? 

A.  Yes,  it  is  the  constitution  and  by-laws  which 
was  adopted  by  the  Union,  I  believe,  in  1938. 

Q.  Does  the  notation  at  the  end  there  refresh 
your  recollection,   September  17,  1939? 

A.     Ts  that  when  it  was?    Was  it  that  late?  [L55] 
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Q.     Yes.  A.     Well,  tliat  is  correct,  then. 

Mr.  Jacobs:  I  offer  tins  in  evidence  as  Defend- 
ant's Exhibit  C. 

The  Court:     It  may  be  admitted. 

(The  document  referred  to  and  heretofore 
marked  for  identification  was  received  in  evi- 
dence as  Defendant's  Exhibit  C.) 

Mr.  Jacobs:  Will  you  mark  this  for  identi- 
fication ? 

(The  document  referred  to  was  marked  De- 
fendant's Exhi])it  D  for  identification.) 

Q.  (By  Mr.  Jacobs)  :  I  show  you  Defendant's 
Exhibit  D  for  identification,  and  ask  you  if  j^ou 
recognize  it. 

A.  It  is  a  copy  of  the  constitution  and  by-laws 
of  the  International  Printing  Pressmen  and  Assist- 
ants Union  of  North  Amei'ica. 

Mr.  Jacobs:  The  Government  offers  Defend- 
ant's Exhibit  D  for  identification  in  evidence. 

Mr.  Fink:  I  object  to  the  introduction  in  evi- 
dence of  that  document  as  being-  incompetent,  im- 
material and  irrelevant,  with  nothing  to  show  that 
it  throws  any  light  on  the  prol)lem  we  are  here 
to  solve. 

The  Court:     What  is  the  document? 

Mr.  Jacobs:  May  I  ask  a  preliminary  question, 
if  it  please  the  Court? 

Tbe  Court:     All  ris:ht.  [156] 

Q.  TBy  Mr.  Jacobs)  :  What  connection,  if  any, 
has  the  News  Vendors  Union,   of  which  you  are 


United  States  of  America  239 

(Testimony  of  William  Parrish.) 
the  secretary  and  treasurer,  with  the  International 
Printing  Pressmen  and  Assistants  Union  of  North 
America?  A.     We  are  affiliated. 

Q.     What  do  you  mean  by  "affiliated"? 

A,     We  support  the  Union  of  the  International. 

Q,     When  were  you  affiliated"? 

A.  1939,  or  the  fiist  month  in  1940,  right  around 
that  time. 

Mr.  Jacobs:     The  Government  renews  the  offer. 

Mr.  Fink:     I  renew  the  objection. 

The  Court:     That  is  a  big  book,  there. 

Mr.  Jacobs :  I  will  tell  you  why  I  am  introducing 
it,  3^our  Honor,  for  two  reasons :  In  the  first  place, 
the  constitution  and  by-laws  of  this  Union  adopt 
and  incorporate  by  reference  the  constitution  and 
by-laws  of  the  parent  Union. 

Q.     Is   that   correct? 

Mr.  Fink :  Well,  the  document  speaks  for 
itself. 

The  Court:  If  you  say  that  is  in  there,  I  think 
it  would  admissible. 

(The  document  referred  to  and  heretofore 
marked  for  identification  was  received  in  evi- 
dence and  marked  Defendant's  Exhibit  D.) 

Mr.  Jacobs:  May  I  see  Defendant's  Exhibit  C, 
please?  Will  the  Court  excuse  m.e  just  one  moment? 
May  this  be  marked  for  [157]  identification. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  E   for  identification.) 
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Q.  (By  Mr.  Jacobs) :  I  show  you  Defendant's 
Exhibit  E  for  identification,  Mr.  Parrish,  and  ask 
you  if  you  recognize  it? 

A.  It  is  a  copy  of  the  constitution  and  by-laws 
and  general  laws  of  Local  No.  468. 

Q.  Is  this  constitution  and  by-laws  in  force 
today?  A.     They  are. 

Mr.  Fink:     That  is  admitted.  ' 

Mr.  Jacobs:  The  defendant  offers  in  evidence 
Defendant's  Exhibit  E  for  identification. 

The  Court:  Is  that  the  same  as  you  offered 
before  ? 

Mr.  Jacobs:  No,  this  one  is  brought  up  to  date, 
in  present  existence. 

The  Court:     Very  well,  admitted. 

(The  document  referred  to  and  heretofore 
marked  Defendant's  Exhibit  E  for  identifica- 
tion was  received  in  evidence.) 

Q.  (By  Mr.  Jacobs) :  Mr.  Parrish,  turning 
your  attention  now  to  your  testimony  of  yesterday, 
with  particular  reference  to  negotiations  between 
the  Union  and  the  Publishers,  if  I  recall  correctly 
you  stated  you  were  a  meml^er  of  the  negotiating 
committee  of  the  original  contract,  were  you  not? 

A.     Yes. 

Q.  Now,  will  you  state  what  the  procedure  of 
the  negotiating  [158]  committee  w^as  in  preparing 
and  submittmg  proposals? 

A.  I  don't  quite  get  the  gist  of  your  question, 
Mr.  Jacobs. 
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Q.     Put  it  this  way — strike  that  question. 

You  were  appointed  by  the  membership? 

A.     Elected  by  the  membership. 

Q.  And  authorized  to  negotiate  a  contract  with 
the  publishers.     Is  that  correct? 

A.     That  is  correct. 

Q.     And  you  were  a  member  of  that  committee? 

A.     That  is  correct. 

Q.     Now,  how  did  the  committee  proceed? 

A.  We  first  met  on  the  advice  of  Mr.  Shelley, 
who  was  president  of  the  Central  Labor  Council, 
with  Mr.  Sam  Kagel,  who  at  that  time  was  the 
Chief  Assistant,  I  believe,  to  Mr.  Henry  B.  Melni- 
kow  of  the  Pacific  Coast  Labor  Bureau,  and  dis- 
cussed what  we  wanted  in  the  way  of  conditions 
from  the  publishers. 

Q.    What? 

Mr.  Fink:     Wait  a  minute. 

Mr.  Jacobs:     Are  you  through? 

A.  No.  After  all,  that  was  quite  some  time, 
Mr.  Jacobs.  That  was  immediately  following  an 
early  morning  meeting.  At  that  time  we  were 
informed  by  Mr.  Kagel 

Q.  You  don't  understand  the  question.  All  T 
want  to  know  is  the  procedure,  Mr.  Parrish.  Did 
the  committee 

Mr.  Fink:     Just  a  minute. 

Mr.  Jacobs:     I  am  asking  a  question.  [159] 

Mr.  Fink :  If  your  Honor  please,  Counsel  asked 
this  witness  a  question  and  it  was  a  broad  question, 
and  the  witness  is  gi^^ng  an  answer,  T  submit. 
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The  Court :  I  think  that  may  be  true,  but  I  don 't 
think  it  was  intended  by  the  question  that  the 
witness  was  to  be  asked  for  conversations,  or  what 
they  discussed.  Can't  you  narrow  your  question? 
It  is  broad. 

Mr.  Jacobs:     I  will,  your  Honor. 

Q.  Who  drew  the  first  written  proposal  sub- 
mitted to  the  publishers? 

Mr.   Fink:     Objected  to  as  incompetent,  irrele- 
vant and  immaterial.     It   is   in   evidence.     What 
difference  does  it  make  who  drew  it  up? 
;    Mr.    Jacobs:     Nobody    paid    more    attention    to 
negotiations  and  all  the  steps. 

The   Court:     I   will   overrule   the   objection. 
.;  A.     The  contract  was  drawn  up  by  a  committee 
of   eight   men   who   represented   the    Union,    with 
the  aid  of  the  Pacific  Coast  Labor  Bureau. 

Q.  (By  Mr.  Jacobs) :  After  that  thing  was 
drawn  up  was  it  passed  upon  by  a  vote  of  the 
committee'?  A.     By  a  vote  of  the  committee? 

Q.    Yes,  the  negotiating  committee. 
.    A.     Yes,   nothing   could   go   in   there   unless   by 
unanimous  consent. 

Q.  And  the  first  written  proposal  was  passed 
unanimously  by  [160]  the  committee.  Is  that  cor- 
rect? A.     That  is  correct. 

Q.  And  before  submitting  it  to  the  publishers 
it  was  submitted  to  the  membership  of  the  Union? 

A.     Yes. 

..  Q.    And  was  passed  by  the  membership  of  the 
Union,  was  it  not? 

A.    Yes,  yes,  that  is  correct. 
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Q.  Was  that  same  procedure  followed  with  re- 
spect to  the  negotiations  of  the  1939  contract? 

A.     That  is  correct. 

Q.  And  the  same  procedure  with  respect  to  the 
written  proposal  submitted  to  the  publishers  under 
that  contract? 

A.     Will  you  restate  that  question,   please. 

The  Court :     Read  it. 

(Question  read  by  the  Reporter.) 

A.    Yes. 

Q.  (By  Mr.  Jacobs) :  Now,  on  August  31st, 
1937,  approximately  how  many  members  did  the 
Union  have  in  good  standing? 

A.  That  is  a  difficult  question  for  me  to  answer. 
I  was  not  secretary. 

Q.  The  figure  you  gave  to  the  Judge  on  direct 
examination  was  about  600.  ^ 

A.  Well,  the  figure  I  gave  to  the  Judge  was 
approximately  750. 

Q.     Is  that  a  fair  estimate? 

A.  Yes,  whether  they  were  all  in  good  standing 
with  the  Union  or  not,  I  have  no  means  of  knowing. 

Q.  At  least  you  had  approximately  750  Union 
members,  whether  they  were  in  good  standing  or 
not.[161] 

A.     It  was  between  seven  and  800. 

Q.  Today,  Mr.  Parrish.  do  you  have  approxi- 
mately 200  of  the  original  members  still  .  in  the 
Union  ? 

A.  I  believe  that  figure  is  221.  a.nd  since  that 
time  three  or  four  have  passed  away. 
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Q.  Many  of  them  have  died  meantime,  haven't 
they"?  A.     Oh,   yes. 

Q.  Mr.  Parrish,  did  you  submit  to  the  Bureau 
of  Internal  Revenue  a  statement  showing  the  rela- 
tive age  and  the  number  of  men  in  each  age  bracket 
on  or  about  January  16,  1945?  A.     Yes. 

Q.  Have  you  got  that?  Correct  me  if  I  am 
wrong,  Mr.  Parrish.  Of  the  membership  on  or 
about  March  16,  1945,  ten  of  the  members  were 
between  18  and  30  years;  33  were  between  the 
ages  of  30  to  41;  83  between  the  ages  of  41  to  50; 
161  between  the  ages  of  51  and  64,  and  71  between 
the  ages  of  65  and  80. 

A.  If  those  are  the  figures  that  are  here,  that 
is  correct. 

Q.     Will  you  examine  it  and  see  if  that  is  correct. 

A.     That  is  correct. 

Q.  Mr.  Parrish,  the  final  contract  entered  into 
between  the  publishers  and  the  Union  on  August 
31,  1937,  was  submitted  to  the  membership,  was  it 
not?  A.    Yes. 

Q.     And  passed?  A.     Yes. 

Q.  Do  you  know  whether  all  the  membership 
was  there  at  that  meeting? 

A.    It  was  a  big  meeting. 

Q.  You  don't  know  whether  they  were  all  there, 
or  not.  A.     There  is  no  way  of  knowing. 

Q.  I  understand,  Mr.  Parrish,  that  you  have 
approximately  ten  men  suffering  from  mental  dis- 
abilities.    Is   that   correct?  A.     How   many? 
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Q.     Ten. 

A.     If  it  says  that  there,  that  is  correct. 

Q.     Is  that  your  recollection'? 

A.     Yes.     There  might  possibly  be  more. 

Q.  Were  those  members  present  at  those  meet- 
ings when  the  first  contract  was  passed  upon? 

A.     That  would  be  something  I  could  not  answer. 

Q.  They  could  have  been  there  and  you  would 
not  know  it. 

A.     There  is  no  reason  why  they  could  not. 

Q.  And  they  could  have  voted  and  you  would 
not  know  it. 

A.     And  could  have  not  voted,  either. 

Mr.  Fink:  Let's  mark  that  document  for  identi- 
fication.   If  you  don't  do  it,  I  will  ask  to  do  it. 

Mr.  Jacobs:     I  am  not  going  to  do  it. 

Mr.  Fink:     I  certainly  am,  then. 

The  Court:     Very  well,  let  it  be  marked. 

Mr.  Fink:  I  would  ask  that  it  be  marked  for 
identification. 

(The    document    referred    to    was    marked 
Plaintiff's  Exhibit  No.  49  for  identification.) 

Q.  (By    Mr.    Jacobs) :     Mr.    Parrisb,    do    you 

know  Mr.  Charles  H.  Bowers?  A.     I  do. 

Q.  Is  he  a  member  of  the  union.  A.     He  is. 

Q.  The  News  Vendors  Union?  A.     He  is. 

Q.  A  member  now?  A.     A  member  now. 

Q.  Has  he  occupied  any  office  in  the  Union? 

A.  He  has. 
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Q.  Tell  what  offices  and  what  periods  he  occu- 
pied those  offices. 

A.  He  was  secretary-treasurer  of  the  Union 
from  the  year  1937  until  1943,  October,  if  I  recall 
correctly.  He  became  secretary  in  the  month  of 
October.  Make  that  Sejitember.  He  became  secre- 
tary in  September  and  ceased  to  be  secretary  in 
October  of  1943. 

Q.     1943?  A.     1943. 

Q.  You  have  the  minutes  of  the  Union  in  your 
possession?  A.    Yes,  I  have. 

Q.  Mr.  Parrish,  does  the  record  of  the  Union 
show,  indicate  that  Mr.  Bowers  made  a  trip  to  Sac- 
ramento, California,  on  or  about  May  6,  1941? 

Mr.  Fink:  Just  a  minute.  I  object  to  that  as 
not  proper  cross-examination. 

The  Court :     What  are  you  getting  at  now  ? 

Mr.  Jacobs :  I  will  tell  you  what  I  am  getting  at. 
I.  am  establishing  a  foundation  for  the  introduction 
of  a  document  prepared  by  the  Secretary  and  Treas- 
urer of  this  Union,  which  is  inconsistent  with  the 
position  he  takes. 

The  Court:  Well,  just  ask  for  the  document. 
Why  do  you  have  to  go  through  all  that  ?  [164] 

Mr.  Jacobs:  The  document  was  submitted  to  an 
agency  of  the  State  of  California.  I  will  have  them 
identify  the  document.  From  this  witness  I  will 
establish  the  position  and  action  taken  by  Mr. 
Bowers.  ■ 

Mr.  Fink:  That  simply  indicates  that  my  objec- 
tion is  good.  That  is  part  of  his  case.   There  was  no 


United  States  of  America  247 

(Testimony  of  William  Parrish.) 
direct  examination  on  that.   Let  him  call  Mr.  Bow- 
ers, or  prove  the  case  by  his  own  witness. 

Mr.  Jacobs:  On  the  contrary,  if  your  Honor 
please,  obviously  the  position  of  the  plaintiffs,  of 
course,  and  this  witness,  is  that  these  people  are 
independent  contractors.  Mr.  Parrish  makes  no 
effort  to  conceal  that  position;  he  indicates  that  is 
his  view  as  an  individual,  and  also  indicates  it  is  his 
view  as  an  officer  of  the  Union.  I  want  to  show  by 
his  predecessor  in  office  that  a  different  and  opposite 
position  was  taken.  The  only  way  I  can  do  it  is  to 
have  this  witness  testify  to  the  official  position  of 
the  witness.  I  would  like  to  do  that  and  then  intro- 
duce those  documents. 

The  Court:  Well,  the  objection  is  overruled,  if 
that  is  the  purpose  of  it. 

The  Witness:  The  minutes  of  May  of  1941 
show 

Q.  (By  Mr.  Jacobs)  :  May  I  see  the  minutes, 
please. 

The  Court:  Stand  back  a  little,  Mr.  Jacobs.  The 
closer  you  get  to  the  witness  the  more  opportunity 
there  is  for  antagonism.  In  fact,  some  of  my  col- 
leagues won't  let  attorneys  go  anywhere  near  the 
witness.   There  is  the  paper.  [165] 

The  Witness:  You  will  find  it  at  the  bottom  of 
the  page. 

Mr.  Jacobs:  Will  you  mark  this  for  identifica- 
tion, please. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  F  for  identification.) 
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Mr,  Jacobs:  I  show  3^011  Defendant's  Exhibit  F 
for  identification,  Mr.  Bowers 

A.     I  beg  pardon. 

Q,  I  show  you  Mr.  Parrish,  I  am  sorry,  Defend- 
ant's Exhibit  F  for  identification,  and  ask  you  if 
these  are  the  official  minutes  of  the  News  Vendors 
IJnion  ?  A.     Yes. 

Mr.  Fink :     Of  what  date  ^ 

A.     May  11th,  I  believe  it  was. 

Mr.  Jacobs :  The  meeting  called  to  order  on  Smi- 
day,  May  11th,  1941,  at  1:00  p.m.  by  President  Mc- 
Namee,  .  I  read  from  the  minutes : 

*' Meeting  called  to  order  Sunday,  May  11th, 
1941  at  1:00  p.m.  by  President  McNamee." 

I  am  reading  an  excerpt  from  the  minutes,  unless 
there  is  some  objection  by  Counsel : 

"The  law  and  legislative  committee  referred 
to  Brother  Bowers  as  follows.  A  hearing  was 
held  in  Sacramento  on  the  bill  to  change  the 
status  of  news  vendors  from  that  of  small  mer- 
chants to  that  of  employees,  so  as  to  get  the 
benefits  of  Social  Security  laws.  After  hearing 
Brother  Bowers  the  [166]  Legislature  Commis- 
sion decided  to  request  briefs  from  both  sides. 
The  report  approved  and  accepted. ' ' 

The  Witness:  That  is  not  what  that  reads.  It 
does  not  say  "Legislation  Commission." 

Mr.  Jacobs :  The  word  I  read  is  stated  here  to  be 
"Com."  I  will  amend  that  statement,  not  stating 
"Committee"  or  "Commission"  to  read  "Legisla- 
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lure  Com."  A.     That  is  all  right. 

Q.  Mr.  Parrish,  was  the  News  Vendors  Union 
during  the  years  1937  to  1940  affiliated  with  any 
other  organization  other  than  the  American  Federa- 
tion of  Labor  and  the  International  Printing  & 
Pressmen's  Union  and  the  San  Francisco  Labor 
Council  1 

A.  Well,  we  were  affiliated  with  the  Labor  Non- 
partisan League ;  we  had  affiliations  with  the  Allied 
Printing  Trades  Council;  we  had  affiliations  with 
the  Union  Labor  Section  of  the  San  Francisco 
Labor  Council ;  we  were  affiliated  with,  I  guess  that 
is  about  all  the  affiliations  that  I  can  recall. 

Q.  Now,  Mr.  Parrish,  you  stated  on  direct  exam- 
ination that  members  of  the  News  Vendors  Union 
from  time  to  time  sold  publications  other  than  news- 
papers. Is  that  correct  ? 

A.     That  is  correct. 

Q.  Has  the  News  Vendors  Union  entered  into 
collective  bargaining  agreements  with  any  of  the 
publishers  producing  such  other  publications? 

A.     Yes,  we  entered  into  a  bargaining  agreement. 

Q.     May  I  see  it? 

Mr.  Fink :     Just  a  minute.  You  asked  a  question. 

Mr.  Jacobs:  I  want  to  see  the  best  evidence. 
I  am  conducting  my  examination,  with  the  permis- 
sion of  the  Court. 

Mr.  Fink:  I  submit  that  Counsel  is  not  entitled 
to  break  into  the  witness'  answer. 

The  Court:  He  answered.  Mi".  Fink.  He  said 
yes,  they  did.   Counsel  asked  for  the  document. 
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Mr.  Fink :     He  wanted  to  make  an  explanation. 

Mr.  Jacobs:  He  can  make  an  explanation  on 
redirect. 

The  Court:  I  suppose  the  best  explanation 
would  be  to  produce  it.   Go  ahead,  Counsel. 

Q.  (By  Mr.  Jacobs)  :  Have  you  a  copy  of  that 
agreement  ? 

■A.  I  have  a  copy  of  the  agreement  with  the 
World  Publishing,  I  think  that  is  the  name  of  the 
thing. 

:    Qv.  ..May  I  see  it,  please? 
;   liA..-  •;  Assbon  as  I  can  fhid  it. 

The  Court:  Ai*e  there  any  other  documents  you 
are  going  to  request  the  witness  to  produce  ? 

Mr:  Jacobs :     Yes,  I  am. 

The  Court:  Why  don't  you  give  him  a  list  of 
them? 

Mr.  Jacobs:  Those  have  been  subpoenaed,  your 
Honor. 

The  Court:  Suppose  we  take  the  noon  rece«s, 
and  see  if  you  can  get  this  document  and  the  other 
documents  in  order,  so  he  can  produce  them. 

The  Witness :  That  is  fine  with  me,  your  Honor. 
I  had  [168]  them  all  in  order. 

The  Court:  Suppose  you  take  them  out  of  your 
files,  and  have  them  handy. 

The  Witness:     Certainly. 
;    The  Court;     We  will  recess  the  trial  until  2:00 
p.m. 

(An  adjourmnent  taken  until  2:00   o'clock 
p.m.  this  date.) 
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WILLIAM  PARRISH 
called  as  a  witness  on  behalf  of  the  Plaintiffs,  re- 
sumed the  witness  stand  and  testified   further  as 
f  oUows : 

Cross-Examination 
(Continued) 
By  Mr.  Jacobs: 

Q.  You  will  recall,  Mr.  Parrish,  before  the  re- 
cess you  were  searching  for  a  contract  between  the 
union  and  the  World  Publishing  Company. 

(Witness  handed  a  document  to  counsel.) 

Mr.  Jacobs:  May  this  be  marked  for  identifica- 
tion, please. 

The  Clerk:  Marked  Defendant's  G  for  identifi- 
cafion.  ;, 

(Thereupon  the  document  referred  to  was 
marked  Defendant's  Exhibit  G  for  identifica- 
tion.) 

Mr.  Jacobs:  I  hand  you  Defendant's  Exhibit  G 
for  Identification,  and  ask  you  if  you  recogiiize  it  ? 

A.  This  is  the  contract  that  was  signed  by  the 
union. 

Q.  And  the  publishers,  the  World  Publishing 
Company,  is  that  correct?  A.     Yes. 

Q.  What  publications  are  produced  by  the  World 
Publishing  Company "? 

A.     The  Communist  paper. 

Q.     What  is  the  name  of  it? 

A.     The  People's  World. 
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Q.  Is  the  People's  World  sold  by  members  of 
your  union  ? 

Mr.  Fink:  Just  a  moment.  May  it  please  the 
Court,  that  [170]  is  objected  to  as  incompetent, 
irrelevant  and  immaterial,  and  shedding  no  light  on 
the  issues  of  this  case,  because  what  is  the  contract 
or  what  the  intention  may  or  may  not  be  with  some 
third  party  camiot  have  anything  to  do  with  this 
case. 

Mr.  Jacobs:     Are  you  through,  Mr.  Fink? 

Mr.  Fink:     Yes. 

Mr.  Jacobs:  There  are  at  least  two  reasons  why 
this  contract  and  the  question  are  relevant. 

In  the  first  place,  Mr.  Fink  injected  into  the  issue 
the  fact  that  these  news  vendors  sold  other  publica- 
tions, and.  I  am  entitled  to  show  the  circumstances 
under  livliich  they  sold  those  other  publications  if 
that  issue  is  material  and  the  plaintiffs  are  allowed 
to  introduce  that  in  evidence. 

And  secondly,  and  equally  important,  is  the  fact 
that  plaintiffs  contend  here  is  a  group  of  independ- 
ent contractors.  By  the  terms  of  this  contract,  which 
I  will  show  to  the  Court  and  read  from  to  the  Court, 
it  indicates  that  these  vendors  are  employees. 

The  Court:     Of  the  publishers? 

Mr.  Jacobs :     Yes,  your  Honor. 

Mr.  Fink :  Not  of  these  plaintiffs,  if  your  Honor 
please  of  some  third  party. 

The  Court :  That  is  what  prompted  my  question. 
Do  you  mean  this  contract  indicates  that  the  mem- 
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bers  of  the  union  [171]  are  employees  of  the  World 
Publishing  Company,  or  that  they  are  employees  of 
the  publishers  involved  in  this  case? 

Mr.  Jacobs:  Employees  of  the  World  Pul)!ishing 
Comj)any,  selling  that  publication  at  the  same  time 
and  at  the  same  place  and  under  the  circumstances 
the  same  as  the  newspapers  here  involved. 

Mr.  Fink:     So  what? 

The  Court:  I  think  the  mere  fact  that  the  news 
vendors  were  employees  of  somebody  else,  or  some 
other  publisher,  would  not  prove  what  the  nature  of 
their  relationship  was  with  the  plaintiffs  in  this 
case. 

Mr.  Jacobs:  Well,  I  don't  want  to  quarrel  with 
your  Honor's  ruling;  I  can't  quarrel  with  your 
Honor's  ruling. 

The  Court:  You  may  mark  it  for  identification. 
I  think  the  objection  is  good.  There  is  no  issue  be- 
fore me  as  to  what  the  relationship  of  the  news  ven- 
dors was  to  this  other  publication. 

Mr.  Jacobs :  Does  you  Honor  understand  mj  po- 
sition ? 

The  Court :     I  understand  it. 

Mr.  Jacobs :  I  mean,  with  respect  to  the  question 
of  this  union  representing  themselves  as  employees. 

The  Court:  By  the  same  token  they  might  be 
engaged  in  an  independent  contract  relationship 
with  some  third  party  which  would  in  like  manner 
not  redound  to  the  benefit  of  the  plaintiffs'  conten- 
tion in  this  case.  It  is  what  governs  the  [172]  rela- 
tionship of  the  plaintiffs  to  the  news  vendors  that 
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comits,  and  not  the  relationship  they  might  have 
with  somebody  else,  be  it  alike  or  unlike  the  rela- 
tionship, the  nature  of  which  is  at  issue  here.  You 
may  mark  it  for  identification.  I  will  sustain  the 
objection. 

Mr.  Jacobs:  What  was  the  last  question?  I  will 
state  the  offer  of  proof. 

(The  reporter  read  the  last  question.) 

Mr.  Jacobs:  The  Government  offers  to  prove 
that  the  People's  World  is  sold  by  the  vendors  of 
the  union  here  in  question  at  the  same  time,  at  the 
same  place  and  under  the  same  circumstances  as  the 
newspapers  published  by  these  plaintiffs  and  are 
among  the  publications  mentioned  by  this  witness 
on  direct  examination. 

The  Court:  You  already  have  in  evidence  much 
of  what  you  have  stated  in  your  offer  of  proof.  The 
witness  has  already  stated  that  the  news  vendors  do 
sell  this  publication. 

Mr.  Jacobs :     That  may  be,  your  Honor. 

The  Court:  You  have  made  your  position  clear 
in  the  record. 

Mr.  Jacobs:     Yes. 

Mr.  Fink:  If  your  Honor  please,  while  there  is 
an  interruption,  I  have  in  mind  that  this  morning 
I  made  two  offers  of  proof,  and  just  to  perfect  the 
record,  may  the  record  show  that  the  Court  denied 
leave  to  pursue  that  line  of  examination  [173]  on 
the  offers'? 

The  Court:     Very  well. 
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Q.  (By  Mr.  Jacobs)  :  Mr.  Parrish,  lias  the 
union  of  which  you  are  Secretary  and  Treasurer  en- 
tered into  collective  bargaining  agreements  with  the 
California  Sports  Service,  Inc.?  A.     Yes. 

Q.     Have  you  a  copy  of  that  contract  1 

A.  There  is  no  copy  of  the  first  agreement  avail- 
able, Mr.  Jacobs,  but  I  have  a  copy,  one  of  the  1942 
agreement,  which  is,  I  would  say,  essentially,  for  the 
purpose  of  comparison,  is  the  same  as  the  first 
agreement.  As  a  matter  of  fact,  I  don't  know  when 
the  first  agreement  was  signed  by  these  people. 

Q.  Is  the  document  which  you  hand  me  the  con- 
tract of  which  you  speak  ? 

A.     That  is  right,  California  Sports  Service. 

Mr.  Jacobs:     Mark  this  for  identification,  please. 

The  Clerk:  Defendant's  Exhibit  H  for  Identi- 
fication. 

Mr.  Jacobs:  The  Government  makes  tlie  same 
offer  to  introduce  in  evidence  Defendant's  Exhibit 
H  and  makes  the  same  offer  of  proof. 

Mr.  Fink :  To  which  we  object  upon  the  ground 
that  it  is  incompetent,  immaterial  and  irrelevant,  it 
sheds  no  light  upon  the  issue  here  before  the  Court. 

Mr.  Jacobs:     Your  Honor  has  already  ruled  on  it. 

The  Court:     Yes. 

Mr.  Fink:  I  just  wanted  the  formal  objection. 
It  is  as  to  us  pure  hearsay. 

The  Court :  The  Court  will  make  the  same  ruling 
with  respect  to  this  contract.  That  is  on  the  theory 
that  it  is  being  offered  for  the  same  purpose  as  the 
other  was. 
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Mr.  Jacobs :     Yes,  your  Honor. 

The  Court:     Veiy  well. 

Q.  (By  Mr.  Jacobs)  :  Mr.  Parrish,  has  the  un- 
ion, of  which  you  are  Secretary  and  Treasurer, 
entered  into  a  contract  with  the  Al  Greenstone  Dis- 
tributing Company?  A.     Yes,  we  did. 

Q.     Have  you  a  copy  of  that  contract? 

A.     I  have. 

The  Court:  Before  you  proceed  with  that,  does 
the  contract  which  you  have  just  had  marked  for 
identification  refer  to  newspapers  and  periodicals, 
or  some  other  commodities? 

Mr.  Jacobs:  I  didn't  want  to  burden  the  Court 
with  that. 

A.  It  involves  hot  dogs,  peanuts  and  beer.  That 
is,  the  vendors  at  the  ball  park,  your  Honor. 

Mr.  Fink :     That  has  a  lot  to  do  with  this  case. 

The  Witness:  One  of  them,  or  two  of  them, 
rather,  sell  programs.   The  others 

Mr.  Jacobs:  To  make  the  record  clear,  Mr.  Par- 
rish, I  am  referring  to  publications  sold  under  De- 
fendant's Exhibit  H  for  Identification  and  pub- 
lished by  California  Sports  Service  [175]  Incor- 
porated. What  publications  are  produced  and  sold 
by  the  union  vendors  under  this  contract  ? 

A.  The  only  thing  that  could  be,  would  be  the 
program. 

Q.     Is  that  all  there  is? 

A.     Yes,  programs  and  score  cards. 

Mr.  Jacobs :     Mark  this  for  identification,  please. 

The  Clerk:  Defendant's  Exhibit  I  for  Identifi- 
cation. 
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Mr.  Jacobs:  I  show  you  Defendant's  Exhilnt  I 
for  Identification  and  ask  you  if  you  rceo«?nize  it  ? 

A.     Yes,  it  is  the  contract  with  Al  Greenstone. 

Q.  What  publications  are  produced  by  Al  Green- 
stone? A.     They  didn't  produce  any. 

Q.  Have  any  publications  ever  been  sold  by  the 
union  news  vendors  under  this  contract  ? 

A.     Under  that  contract,  yes. 

Q.     What  publications  were  they? 

A.  View  books,  guide  books  and  postcards,  and 
various  items  that  are  on  sale  over  at  Treasure 
Island  and  on  the  ferry  boats  operating  to  and  from. 

Mr.  Jacobs:  The  Government  offers  in  evidence 
Defendant's  Exhibit  I  for  Identification  and  makes 
the  same  offer  of  proof. 

The  Court:     For  the  same  purpose? 

Mr.  Jacobs:     Yes. 

The  Court :     You  make  the  same  objection  ?  [177] 

Mr.  Fink:     Same  objection,  your  Honor,  yes. 

The  Court:     Same  niling. 

The  Witness:  I  would  like  to  change  my  testi- 
mony in  one  respect,  yoiu*  Honor.  The  people  en- 
gaged in  selling  programs — that  was  the  only  thing 
that  was  touched  on — with  the  California  Sports 
Service  are  a  group  that  is  set  apart  from  the  news 
vendors.  The  people  who  sold  view  books,  guide 
books  and  so  forth,  on  Treasure  Island  were  also 
another  group  that  were  set  apart.  They  held  their 
own  meetings  and  so  forth.  We  negotiated  for  them 
by  reason  of  the  fact  that  the  Labor  Council  re- 
quested us  to  do  so. 
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Q.  (By  Mr.  Jacobs)  :  Are  the  vendors  who  sell 
those  publications  members  of  the  union  of  which 
you  are  Secretary  and  Treasurer? 

A.  They  were  given  membership,  but  on  a  lim- 
ited basis;  they  couldn't  go  out  and  take  a  contract 
to  sell  papers. 

Q.  Mr.  Parrish,  is  the  statement  you  just  made 
true  with  respect  to  the  People's  World? 

A.  No,  I  named  the  two  contracts  that  I  had 
reference  to. 

Q.  Did  the  miion,  of  which  you  are  Secretary 
and  Treasurer,  enter  into  any  other  contracts  for 
the  sale  of  publications  with  any  other  publisher  or 
organization  ? 

A,  The  Oakland  Ballpark,  Mr.  Greenstone  onlj^ 
had  that  distributing  concession  for  a  period,  I 
think,  of  about  two  months,  and  he  folded  up,  and 
to  be  frank  with  you,  I  can't  [177]  remember  the 
name  of  the  company  that  was  actually  producing 
the  stuff,  but  they  took  it  over  themselves  and  dis- 
tributed themselves.  They  put  a  Mi'.  Woodward,  or 
something  like  that,  over  there. 

Q.  Maybe  you  didn't  understand  my  question, 
Mr.  Parrish.  Is  there  any  other  organization — or- 
ganization other  than  the  ones  mentioned  in  Defend- 
ant's Exhibits  G,  H  and  I — with  which  the  union 
entered  into  a  contract  for  the  sale  of  publications  ? 

A..  We  have  a  contract  with  Iceland  during  the 
Ice  Follies  out  there;  they  sell  this  big  program,  if 
you  call  that  a  publication. 
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Q.     Is  there  any  other  organization  ? 

A.  I  don't  know  whether  Sam  Miller  handles 
any  program.s  or  not.  If  he  does,  we  handle  the  pro- 
grams for  Sam  Miller. 

Q.  Have  you  any  contract  with  any  organization 
which  distributes  magazines'?  A.     No. 

Mr.  Jacobs:  May  this  be  marked  for  identifica- 
tion, please. 

The  Clerk:  Defendant's  Exhibit  J  for  Identifi- 
cation. 

Q.  (By  Mr.  Jacobs)  :  Mr.  Parrish,  I  show  you 
Defendant's  Exhibit  J  for  Identification,  and  ask 
you  what  it  is? 

A.  It  is  a  report  of  the  1937  negotiations  com- 
mittee which  was  given  on  July  25th,  which,  to  the 
best  of  our  ability,  outlined  the  actions  of  the  com- 
mittee since  the  committee  was  first  foi-med.  [178] 

Q.     I  observe  on  the  top  of  it 

Mr.  Fink:  Pardon  me.  Do  you  mind  letting  me 
see  what  you  are  examining  about  % 

The  Court:  I  think  you  should  show  it  to  coun- 
sel. 

(The  document  was  handed  to  Mr.  Fink.) 

Q.     (By  Mr.  Jacobs)  :     Eeferring 


A.  There  is  one  error  in  that,  Mr.  Jacobs ;  it  was 
delivered  Smiday,  October  1st. 

Q.     October  the  1st? 

A.  Yes.  I  don 't  know  how  that  date  got  on  there, 
but  it  was  delivered  Sunday,  October  1st,  according 
to  the  minutes. 
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Q.     Delivered  to  whom. 

A.     To  the  membership. 

Q.     And  did  they  take  a  vote  on  it  ? 

A.     They  did. 

Q.     And  did  they  approve  it  ?  A.     They  did. 

Mr.  Jacobs:  The  Govermnent  offers  in  evidence 
Defendant's  Exhibit  J  for  Identification. 

Mr.  Fink:  To  which  we  object  upon  the  ground 
that  it  is  incompetent,  immaterial  and  irrelevant, 
and  that  the  negotiations  on  reports  of  committees 
of  the  union  are  not  binding  upon  us ;  on  the  further 
ground  that  whatever  the  negotiations  were,  they 
were  merged  into  the  written  contract  which  is  now 
before  you  for  interpretation. 

Mr.  Jacobs :  If  I  might  say  so,  it  seems  peculiar 
to  hear  that  objection  on  those  particular  grounds 
from  Mr.  Fink,  because  the  whole  subject  of  the 
direct  examination  of  plaintiffs  [179]  has  been 
directed  to  show  the  negotiations.  He  has  stated  his 
contention  that  it  was  the  intention  of  both  parties 
to  the  contract  to  create  the  relationship  of  buyer 
and  seller  and  not  that  of  employer  and  employee, 
and  this  document,  properly  identified  by  this  wit- 
ness, contains  a  statement  directly  beai-ing  on  that, 
that  I  would  like  to  read  to  this  court. 

The  Court:  Neither  side  went  into  the  actual 
nature,  the  actual  details  of  negotiations.  It  has 
been  already  brought  out  that  there  were  negotia- 
tions on  the  various  subjects  that  were  covered  in 
the  contract;  that  the  parties  had  different  ideas, 
and  that  tliev  finally  came  to  an  agreement.    This 
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witness  has  already  testified — if  not  this  witness,  the 
other  witness  who  was  on  the  witness  stand — that  at 
first  the  union  wanted  an  employee  contract,  but 
that  later  they  accepted  the  other  form  of  contract. 
Now,  what  more  can  you  show  than  that*? 

Mr.  Jacobs:  I  am  proposing  to  show  by  this 
statement,  your  Honor,  that  that  was  not  the  Ijelief 
of  the  imion.  It  is  plaintiffs'  contention,  based  on  a 
statement  in  the  contract  and  the  testimony  of  their 
witness,  that  they  accepted  this  as  a  condition  and 
that  it  represents  the  genuine  belief  of  the  miion  of 
the  relationship  created,  and  this  statement  directly 
contradicts  the  statement  of  this  witness,  as  well  as 
Mr.  Bitler.  [180] 

The  Court :  Maybe  my  memory  is  faulty,  but  I 
understood  either  this  witness  or  the  other  witness, 
or  both  of  them,  to  say  that  when  the  first  negotia- 
tions took  place  that  the  union  was  asking  for  an 
employee  contract,  and  that  later  when  the  pub- 
lishers wanted  this  kind  of  a  contract,  that  they 
finally  acceded  to  it.  That  is  already  in  the  record. 
Am  I  incorrect  about  that? 

Mr.  Jacobs :     That  is  right,  your  Honor. 

Mr.  Fink :     You  are  correct. 

The  Court:  That  being  so,  what  more  do  you 
need  to  show  in  that  regard  ? 

Mr.  Jacobs:  I  think  Mr.  Fink  will  contend,  cer- 
tainly, that  the  belief  of  the  parties — and  he  has  so 
stated  that  the  belief  of  the  parties,  that  the  inten- 
tion of  the  parties,  or  the  relationship  is  relevant — 
the  belief  of  both  parties.   I  believe  he  has  asserted 
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that  in  one  form  or  another.   Now,  that  belief  must 

be  genuine,  honest,  frank  belief  of  the  relationship 

created. 

The  Court :  The  union  may  have  had  a  belief  to 
that  effect  at  the  time  they  first  entered  into  the 
negotiations,  but  they  didn't  mutually  enter  into  a 
contract  to  that  effect. 

I  may  have  a  dispute  with  you  and  have  an  honest 
belief  that  you  owe  me  ten  dollars,  and  then  after 
we  have  negotiated  a  while  I  sign  an  agreement  with 
you  in  which  I  accept  five  dollars.  Now,  our  agree- 
ment is  the  agreement  for  $5.00.  [181]  That  is  how 
disputes,  if  they  are  settled,  how  they  finally  end. 

Mr.  Jacobs:  Let  me  carry  your  Honor's  analogy 
applied  to  this  case.  But  whether  a  debt  actually 
existed  may  be  determined  by  whether  I  thought  I 
owed  you  it  or  because  I  just  wanted  to  argue  about 
it.  This  statement  here  tends  to  show  that  there  was 
never  any  belief  on  the  part  of  the  union — never  a 
belief  that  they  were  employees. 

The  Court:     You  mean  at  that  time? 

Mr.  Jacobs:  No,  after  the  concession  was  made. 
After  the  concession  was  made.  This  is  a  statement 
made  as  to  why  they  conceded  the  point,  why  they 
acquiesced  in  the  demand. 

The  Court:  You  mean  that  the  document  that 
you  have  here  indicates  a  construction  of  the  con- 
tract that  the  union  put  on  it  after  it  was  executed  ? 

Mr.  Jacobs:  After  this  clause  was  agi'eed  to  by 
the  union  representatives  in  negotiation. 
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The  Court :  You  mean  that  they  then  stated  why 
they  did  if? 

Mr.  Jacobs:  Yes.  I  think,  if  I  read  t]i(>  state- 
ment, I  am  sure  your  Honor  will 

The  Court :  Let  me  see  the  document,  then  I  can 
pass  on  it.   Indicate  the  part. 

Mr.  Jacobs:     Read  to  this  point  (indicating). 

The  Court:     I  didn't  so  understand [18-] 

Mr,  Fink:  This  is  merely  a  report  of  a  commit- 
tee, if  your  Honor  please,  this  isn't  a  union  action; 
this  is  a  report  of  a  committee. 

The  Court:  This  report  was  rendered  after  the 
parties  had  come  to  an  agreement. 

The  Witness :     No,  sir. 

Mr.  Jacobs :  Did  you  say  what  date  that  was 
rendered  ? 

The  Court:     He  said  October  1st. 

The  Witness :     I  said  August  1st. 

Mr.  Fink:  I  think  you  inadvertently  used  ''Oc- 
tober." 

The  Witness :     I  what  ? 

Mr.    Fink :     I  was  going  to  correct  that. 

The  Witness :     No,  I  said  August  1st. 

The  Court:     You  said  October.    Is  that  correct? 

A.     I  am  sorry,  sir.   I  didn't  mean  October  then. 

Mr.  Jacobs:  In  any  event,  your  Honor,  you 
imderstand 

Mr.  Fink:  The  contract  is  dated  August  31, 
1937,  your  Honor. 

Mr.  Jacobs :  But  it  indicates  after  the  concession 
was  made  in  the  negotiations. 
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The  Coiu't :  I  will  allow  it  in  evidence,  that  part 
that  you  have  indicated. 

Mr.  Fink :  If  your  Honor  please,  if  any  part  of 
it  is  to  go  in,  let  us  let  the  whole  thing  go  in. 

The  Court :     What  is  the  offer,  first  ?  [183] 

Mr.  Jacobs:     I  offered  the  whole  document. 

Mr.  Fmk:  To  which  I  object  upon  the  ground 
that  it  is  incompetent,  immaterial  and  irrelevant; 
that  it  sheds  no  light  upon  the  problem  before  us; 
that  the  negotiations  were  merged  into  the  contract 
of  August  31,  1937,  and  that  this  is  merely  a  report 
of  a  conunittee. 

The  Court:  Well,  I  will  allow  the  document  to 
be  admitted  in  evidence  for  the  purpose  stated  by 
counsel  of  showing  the  intent  of  the  labor  union  in 
making  the  contract. 

Mi\  Jacobs :     That  is  correct,  your  Honor. 

The  Court:     For  that  limited  purpose. 

(Thereupon  the   document   referred  to   was 
marked  Defendant's  Exhibit  J  in  evidence.) 

Mr.  Jacobs:  I  also  call  your  Honor's  attention 
to  the  use  of  the  word  "wages"  in  that  statement. 

Mr.  Fink:  If  you  Honor  please,  that  document 
is  going  to  do  no  good  to  either  party  unless  it  is 
read.  There  are  several  parts  of  it  that  are  material, 
not  only  the  part  which  was  covered  by  counsel.  If 
the  counsel  doesn't  want  to  read  it,  I  will  do  my  own 
reading,  if  the  Court  please. 

The  Court:  I  will  read  the  whole  document.  If 
you  wish  it  to  be  read  into  the  record 
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Mr.  Fink:  I  think  the  Coui-t  should  read  it  or 
have  it  read  for  the  record. 

The  Conrt:  Let  the  whole  contract  be  in  evi- 
dence. [184] 

Mr.  Jacobs:     It  is  in  evidence. 

Mr.  Fink :     It  is  not  a  contract ;  it  is  a  report. 

The  Court:     The  entire  report. 

Mr.  Fink :  I  point  out  to  the  Court,  for  the  pur- 
pose of  the  record,  that  I  was  denied  the  right  of 
going  into  this  matter  that  counsel  is  now  going 
into.  Upon  his  objection,  I  was  denied  the  very 
right  coimsel  is  now  permitted  to  go  into,  and  it 
will  prolong  our  trial,  your  Honor.  I  am  sorry, 
but  if  we  are  going  into  these  matters  that  were  so 
far  behind  the  August  31st  contract,  I  necessarily 
will  have  to  cover  them. 

The  Court:  Well,  of  course,  this  arises  on  the 
cross-examination  of  the  witness. 

Mr.  Fink:     I  imderstand,  your  Honor. 

The  Court :  And  I  am  not  going  to  cut  off  cross- 
examination  on  a  material  matter  any  more  than  I 
would  your  cross-examination.  You  examined  the 
witness,  and  if  I  recall  correctly,  in  your  direct 
examination  you  took  up  certain  subject  matters  in 
the  contract  and  asked  him  if  there  was  a  bona  fide 
dispute  about  them,  and  if  finally,  as  a  result  of 
going  back  and  forth,  they  resolved  the — they  finally 
came  to  a  contract  as  a  I'esult  of  resolving  these  con- 
flicting points  of  view,  and  the  witness  said  "Yes." 

Now,  in  cross-examination  counsel  is  entitled  to 
bring  out  the  motive  and  intent  that  was  behind  the 
final  resolution  [185]  of  any  of  these  matters. 
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Mr.  Fink:  I  attempted,  your  Honor,  to  go  into 
the  motive  and  intent  and  the  detail  of  the  negotia- 
tions, and  the  Court  wouldn't  permit  it. 

Mr.  Jacobs:     Shall  I  proceed? 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Jacobs)  :  Mr.  Parrish,  on  how 
many  occasions  has  the  News  Vendors  Union  voted 
to  strike,  or  voted  to  call  a  strike,  against  either  the 
San  Francisco  Examiner,  the  Chronicle,  or  the  Call- 
Bulletin  ? 

Mr.  Fink :  I  sul)mit  that  it  is  inunaterial,  if  your 
Honor  please,  and  object  to  it  upon  that  ground. 

The  Court:  I  think  it  should  be  confined  to  the 
period  in  question. 

Mr.  Jacobs :     To  the  years  1937  to  1940. 

The  Court :     For  that  purpose,  I  will  allow  it. 

A.  '37  to  '40?  A  strike  vote  was  taken  on  the 
date  of  August  1st  when  this  communication  was 
delivered  to  the  union,  which  resulted  in  a  vote  of 
325  yes  and  81  noes,  3  not  voting. 

The  Court:     That  date,  please? 

A.     August  1st. 

Q.     What  year?  A.     1937,  sir. 

Q.     (By  Mr.  Jacobs)  :     That  is  a  vote  to  strike? 

A.    Yes. 

Q.     Proceed.    Is  that  the  only  one? 

A.  On  April  the  14th,  1940,  a  strike  vote  was 
taken.  Then,  [186]  in  the  1939  negotiations  there 
was  a  sti'ike  vote  taken.  It  is  in  the  minutes,  your 
Honor;  I  wasn't  able  to  find  it,  but  I  know  that  it 
is : there.  I  know  that  we  took  the  strike  vote. 
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The  Court:  When  you  say  "strike  vote,"  wh^t 
do  you  mean  by  that  ? 

A.        Well 

Q.  (By  Mr.  Jacobs)  :  Did  your  membership 
favor  a  strike  1 

A.  The  mamier  in  which  you  do  it,  you  empower 
— the  union  empowers  the  negotiating  committee  to 
call  a  strike  if  settlement  can't  be  obtained. 

The  Court :  Was  that  done  on  the  occasions  that 
you  have  mentioned? 

A.  Yes,  sir.  Then,  your  Honor,  you  have  to  go 
to  the  Labor  Council,  and  at  that  time  we  had  to  go 
to  the  American  Federation  of  Labor,  for  sanction. 

Q.  (By  Mr.  Jacobs)  :  Now,  turning  for  a  mo- 
ment, Mr.  Parrish,  to  your  own  history  as  a  news 
vendor,  have  you  ever  followed  any  other  trade  or 
occupation  besides  news  vending?  A.     Yes. 

Q.  What  other  trades  or  occupations  have  you 
had?  A.     Construction  worker. 

Q.     Have  you  been  a  memlje]"  of  any  otlier  union  ? 

A.     Laborer's  Union. 

Q.  When  you  were  a  member  of  the  Laborer's 
Union,  were  you  an  employee  of  the  person  you  wei'e 
working  for? 

Mr.  Fink:  Just  a  minute.  Olijected  to  as  incom- 
petent, irrelevant  and  immaterial,  your  Honor. 

Mr.  Jacobs:     I  will  withdraw  the  question. 

The  Court:     I  will  sustain  the  objection. 

Q.  (By  Mr.  Jacobs)  :  Had  yon  sold  any  news- 
papers prior  to  the  time  you  sold  newspapei*s  in  San 
Francisco?  A.     Yes. 
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Q.     Where  and  for  what  periods  ? 

A.  A  very  short  period  of  time  in  Chicago,  I 
think  for  a  period  not  exceeding  two  weeks;  and 
Portland,  Oregon,  for  a  short  period  of  time;  and 
Los  Angeles,  C  alifornia,  for  a  short  period  of  time. 

Q.  When  did  you  first  begin  to  sell  newspapers 
in  San  Francisco? 

A.  To  the  best  of  my  recollection,  it  was  around 
the  latter  part  of  1930. 

Q.     What  paper  did  you  sell  at  that   time '? 

A.     The  Examiner. 

Q.  Will  you  state  the  circumstances  under  which 
you  came  to  sell  papers  for  the  Examiner? 

Mr.  Fink:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  and  too  remote. 

The  Court:  This  is  before  the  period  in  ques- 
tion? 

Mr.  Fink:     1930;  yes,  your  Honor. 

Mr.  Jacobs:  I  am  only  trying  to  trace  the  his- 
tory of  this  witness  up  to  and  including  the  time  in 
question.  Moreover,  the  testimony  of  the  jDlaintiffs 
is  that  the  condition  before  was  the  same  as  the 
condition  afterward  with  respect  to  the  relationship 
of  the  parties.  We  don't  think  it  vras.  They  haven't 
showed  it  by  this  witness.  [188] 

The  Court:  Well,  I  don't  recall  any  testimony 
to  that  effect.  Was  there  ? 

Mr.  Jacobs :  I  thought  that  was  the  whole  tenor 
of  Mr.  Bitler's  testimony. 

The  Court:  What  difference  does  it  make  what 
relationship  they  had  beforehand?  I  don't  see  that 
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that  is  going  to  help  me  to  decide  the  matter.  What 
I  have  to  decide  is  what  is  the  relationship  at  the 
time  in  question. 

Q.  (By  Mr.  Jacobs) :  On  April  1,  1937—1  may 
jDoint  out  that  is  just  at  the  beginning  of  the  taxable 
period — what  newspaper  were  you  selling? 

A.     The  Chronicle. 

Q.  Now,  under  what  circumstances  did  you  come 
to  sell  the  Chronicle  ? 

Mr.  Fink :     On  what  date  ? 

Mr.  Jacobs:     In 

The  Court :     He  said  April  1,  1937. 

A.  Well,  I  had  been  selling  at  the  corner  of 
Powell  and  Market  since  the  latter  part  of  '34  or 
the  first  part  of  '35,  if  I  recall  correctly. 

Q.  (By  Mr.  Jacobs) :  You  understand,  the 
question  is  the  circumstances  under  which  you  were 
originally  engaged  to  sell  the  Chronicle  when  you 
were  selling  them  on  April  1,  1937. 

Mr.  Fink:  If  your  Honor  please,  I  submit  that 
question  is  vague  and  ambigiious,  and  object  to  it 
on  that  ground.  What  is  meant  by  ' '  circumstances. ' ' 

Mr.  Jacobs:  I  was  trying  to  avoid  words  which 
counsel  might  object  to. 

Q.     Who  hired  you  to  sell  the  Chronicle? 

Mr.  Fink:  Objected  to  upon  the  ground  that 
there  is  no  proper  foundation  laid;  there  is  no 
showing  that  anybod}^  hired  him. 

Mr.  Jacobs :  That  is  exactly  the  point  I  was  get- 
ting at.   I  will  repeat  the  question : 
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Q.  Under  what  circmnstances  did  you  come  to 
sell  the  Chronicle  on  April  1,  1937  ? 

A.  I  walked  down  to  the  Chronicle  and  asked  the 
street  man  if  there  were  any  open  comers. 

Q.     Yes. 

A.  He  says,  "Not  right  now,  but  the  man  that 
has  Powell  and  Market  is  leaving  in  about  a  week. 
If  you  want  Powell  and  Market,  you  can  have  it." 

Q.     Continue. 

A.  So,  about  a  week  after  that  I  started  selling 
papers  at  the  corner  of  Powell  and  3.1arket. 

Q.  That  is  the  corner  you  were  selling  on  April 
1,  1937?  A.     That  is  right. 

Q.  Now,  at  that  time,  on  April  1,  1937,  vrill  you 
state  generally  what  supervision  and  control  was 
exercised  by  the  wholesalers  over  the  street  vendors 
in  your  iDOsition? 

Mr.  Fink :  Objected  to  upon  the  ground  that  the 
interrogation  is  obviously  for  a  period  prior  to  the 
contract,  and  upon  the  ground  that  it  calls  for  an 
opinion  and  concliLsion  [190]  of  this  witness. 

Mr.  Jacobs:  The  same  opmion  and  conclusion 
that  was  requested  of  this  witness  on  direct  exami- 
nation. The  date,  April  1,  1937,  is  within  the  taxable 
period  under  the  plaintiff's  own  position. 
■;  Mr.':  Fink:  I  don't  care  whether  it  is  within  the 
taxable  period  or  not.  This  contract  is  what  we  are 
seeking  to  interpret. 

Mr.  Jacobs :  May  it  please  the  Court,  there  is 
a  period  of  five  months  within  the  taxable  period 
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when  there  was  no  contract  in  force,  and  that  covers 

the  taxes  here  in  question. 

Mr.  Fink:  I  add  to  my  objection  the  further 
objection  that  it  is  not  proper  cross-examination, 
part  of  the  defendant's  affirmative  case. 

The  Court:  Well,  is  the  plaintiff  seeking  to  re- 
cover any  taxes  for  any  period  prior  to  the  date  of 
the  contract? 

Mr.  Jacobs:  The  plaintiff,  as  I  understand  it 
from  the  complaint,  may  it  please  the  Court,  states 
that  the  Commissioner  of  Internal  Revenue  assessed 
and  collected  taxes  for  the  period  from  April  1, 
1937,  through  the  calendar  year  1940.  If  I  misstated 
the  complaint,  I  would  like  to  know  it. 

The  Court :  What  are  you  trying  to  show  ?  That 
in  the  period  between  April  and  August,  1937,  that 
the  plaintiff  isn't  under  any  circumstances  entitled 
to  recover  taxes,  because  in  that  period  there  was 
unquestionably  some  sort  of  an  [191]  employee  rela- 
tionship ? 

Mr.  Jacobs:  That  is  one  of  the  reasons,  your 
Honor ;  that  is  only  one  of  the  reasons. 

The  Court:  Isn't  that  material,  Mr.  Fink,  if  in 
fact  you  are  asking  for  recovery  of  taxes  for  that 
period  ? 

Mr.  Fink :     Your  Honor,  1  have 

The  Court:  I  don't  know  whether  you  are  ask- 
ing for  the  recovery  of  taxes  for  that  period ;  I 
haven't  examined  the  complaint  thoroughly. 

Mr.  Fink :  I  think  that  the  first  assessment,  may 
it  please  the  Court,  was  for  a  period  of  April  1, 
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1937,  to  October,  1937.  My  objection  runs  to  really 
another  point.  I  take  it  that  the  defendant  would 
have  an  opportunity  to  put  in  an  affirmative  case 
for  the  period  April  1  to  August  31,  but  I  don't 
believe  it  is  proper  cross-examination.  I  believe  it 
is  incompetent,  irrelevant  and  immaterial  at  this 
time. 

Mr.  Jacobs:  May  it  please  the  Court,  I  thinis:  it 
is  proper  cross-examination,  because  this  man  is 
called  as  a  witness  to  show  that  he  was  an  employee 
throughout  the  taxable  period. 

Mr.  Fink:  That  he  was  an  employee  throughout 
the  taxable  period  f 

Mr.  Jacobs :     That  he  was  not  an  employee. 

The  Court:  The  objection  that  it  is  not  proper 
cross-examination,  [192]  I  think,  is  too  narrow.  I 
will  allow  the  question. 

Mr.  Jacobs:  Will  you  read  the  question,  Mr. 
Reporter  ? 

(The  reporter  read  the  question.) 

A.  I  would  state  as  to  things  that  relate  to  my- 
self xi.ersonally,  but  I  can't  speak  for  anyone  else  up 
until  the  period  of  time  that  we  had  an  organiza- 
tion. And  I  think  I  am  proper  in  saying  that,  your 
Honor,  because 

The  Court:  That  is  all  right;  don't  give  us  a 
talk  on  that  now.  Just,  can  you  tell  us  the  circum- 
stances imder  which  you  sold  the  papers? 

A.     Yes,  sir. 
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Q.     All  right.   What  were  they? 

A.  I  received  the  first  edition  at  the  comer  of 
Fifth  and  Market  night  after  night.  I  believe  the 
press  release  time  was  around  six  o'clock,  some- 
where in  that  neighborhood.  I  began  selling  at  the 
corner,  walked  across  the  street  and  started  selling 
papers.  About  seven  o'clock,  or  seven-thirty,  the 
wholesaler,  who  was  Johmiy  Rapolo,  I  think  was 
his  name,  come  around  and  give  me  more  papers, 
and  I  would  see  him  during  the  course  of  the  night 
seven  or  eight  different  times,  he  would  give  me 
later  editions,  pick  up  the  earlier  ones. 

At  that  time  the  Chronicle  didn't  leave  early  edi- 
tions on  the  street;  whenever  they  came  by  they 
l^icked  up  all  of  the  early  papei*s  and  left  the  latej' 
ones.    Generally,  Johnny  would  show  up  about 

The  Court:  I  don't  think  that  we  are  interested 
in  that. 

Mr.  Jacobs:     I  am  not,  either. 

The  Court:  I  think  what  you  are  trying  to  get 
at  is,  you  sold  the  papers  and  collected  the  proceeds 
from  the  public,  to  whom  you  sold  them.  What 
were  your  ari-angements  with  the  wholesalers  as  to 
your  payment  for  the  newspapers  ?  How  was  the 
matter  handled? 

A.  At  the  end  of  the  night,  your  Honor,  the 
wholesaler  came  up  and  I  gave  him  his  share  and 
kept  mine. 

Q.     What  do  you  mean  by  "his  share"? 

A.  The  wholesale  price  of  the  papers  was  3  cents 
a  copy;  the  retail  price  was  2  cents. 
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Q.     (By  Mr.  Jacobs)  :     You  mean  5'? 

The  Court:     5  cents. 

The  Witness:  The  retail  price  was  5  cents;  my 
profit  was  2  cents. 

The  Court:  You  turned  over  the  3  cents  to  the 
wholesaler?  A.     That's  right. 

Q.  (By  Mr.  Jacobs)  :  Mr.  Parrish,  isn't  it  true 
that  one  of  the  demands  and  one  of  the  grievances 
in  your  negotiations  with  the  publishers  in  negotiat- 
ing for  the  first  contract  of  August  31,  1937,  was 
that  the  wiiolesalers  were  exercising  and  abusing 
their  authority  over  the  vendors? 

Mr.  Fink:  Objected  to  as  incompetent,  imme- 
terial  and  irrelevant,  and  calling  for  the  conclusion 
of  the  witness.  [194] 

The  Coui't, :  Well,  it  does,  whether  they  were  ex- 
ercising their  authority.  I  will  sustain  the  objec- 
tion. 

Mr.  Jacobs :     I  will  ref rame  the  question. 

Q.  Isn't  it  true,  Mr.  Parrish,  that  in  negotiating 
for  the  contract  of  August  31,  1937,  one  of  the  reas- 
ons why  the  union  wanted  a  contract  with  the  pub- 
lishers was  because  the  membership  of  the  union 
thought  the  wholesalers  were  exercising  too  much 
supervision  and  control  over  the  vendors? 

Mr.  Fink:  Objected  to  upon  the  same  identical 
grounds. 

Mr.  Jacobs:     I  will  strike  the  words  "too  much.'" 

Mr.  Fink:  It  is  still  objected  to  upon  the  same 
identical  grounds. 

The  Court:  I  will  sustain  the  objection.  I  can't 
see  the  particular  relevancy  of  that. 
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Q.  (By  Mr.  Jacobs)  :  Pi'ior  to  August  31,  1937, 
did  the  wholesalers  give  any  instructions  or  orders 
to  the  vendors'?  A.     Yes. 

Q.     Will  you  state  the  nature  of  those  orders^ 

A.  I  know  it  from  hearsay ;  I  never  received  any 
myself. 

The  Court:  Well,  then,  I  don't  want  to  hear 
hearsay.  Let's  get  on  to  some  other  subject.  We  are 
wandering  off  too  far  now. 

Q.  (By  Mr.  Jacobs)  :  You  said  you  were  sell- 
ing at  Fifth  and  Powell. 

A.     Powell  and  Market. 

Q.  Powell  and  Market.  How  long  did  you  sell 
there?  [195] 

A.  Until  about — I  can  tell  you  better  by  re- 
ferring to  the  minutes,  your  Honor.  The  last  day 
that — or  the  last  night,  I  might  say,  that  I  sold 
papers  at  the  corner  of  Powell  and  Market,  to  the 
best  of  my  knowledge,  was  Thursday  night,  it  would 
be  May  27th. 

Q.     Of  what  year?  A.     1937. 

Q.  Did  you  sell  papers  at  another  comer  there- 
after? 

A.  Yes,  I  sold  papers  more  or  less  extra  for  the 
period  of  time  of  the  negotiations. 

Q.     Where? 

A.     All  over  town;  I  don't  recall  the  comers. 

Q.     At  various  corners  all  over  town? 

A.     Yes,  off  and  on. 

Q.  On  each  occasion,  did  you  go  to  the  publish- 
ers? A.     I  beg  pardon? 
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<^.  In  each  case  did  you  go  to  employees  of  the 
publishers  and  ask  to  sell  at  those  various  corners'? 

A.  Well,  you  see,  the  wholesaler  in  the  alley; 
''Have  you  got  anything  open"?"  or  "Is  there  a 
corner  open?"  If  there  was,  "How  about  tonight?" 

Q.  Prior  to  August  31,  1937,  you  dealt  with 
the  wholesalers,  is  that  right? 

A,     In  some  instances. 

Q.  In  other  cases  with  the  street  circulation 
editor?  A.     Well,  with  the  street  man. 

Q.     Street  man.   What  is  the  street  man?  [196] 

A.     He  is  the  straw  boss,  you  might  say. 

Q.     Straw  boss  employed  by  the  paper? 

A.     That's  right.    He  is  over  the  drivers. 

Q.  And  when  did  you  next  get  a  regular  corner 
to  sell  papers  ? 

A.  The  contract  went  into  effect  August  31st, 
I  believe.  About  September  5th  I  began  selling 
OallrBulletins  at  the  corner  of  Bush  and  Battery. 

Q.     Was  that  a  newly  opened  corner? 

A.  That  was  a  corner  that  was  created,  due  to 
the  ratio  which  was  established  in  the  agreement. 

Q.     How  long  did  you  continue  to  sell  there? 

A.     A  period  of  about  five  weeks. 

Q.  In  that  case,  you  dealt  with  the  publisher  in 
obtaining  the  corner? 

A.     Yes,  that  was  the  agreement. 

Q.  Who  did  you  deal  with  in  selling  papers  on 
that  corner — the  wholesaler  or  some  other  person? 

;  A.    Well,  I  went  down  to  the  alley  and  asked 
Tony  Baccoccio  if  there  was  anything  open. 
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Q.     Who   is   Tony   Baccoccio? 

A.     He  was  the  street  man  for  the  Call-Bulletin. 

Q.     Continue. 

A.  He  said,  "I  got  Bush  and  Battery  open."  I 
said,  "I  would  like  to  have  a  contract  for  it."  So 
he  gave  me  one. 

Q.  Was  that  a  more  lucrative  comer  than  you 
had  x^reviously  ? 

Mr.  Fink:  Objected  to  upon  the  ground  that  it 
is  incompetent,  [197]  immaterial  and  irrelevant. 

The  Court:  Well,  I  will  overrule  the  objection. 
Yes  or  no? 

A.    Yes. 

Q.  (By  Mr.  Jacobs)  :  How  long  did  you  remain 
there'?  A.     Four  or  five  weeks. 

Q.     Four  or  five  months.  Then  where  did  you  go  ? 

A.     Weeks. 

Q.     Then  where  did  you  go? 

A.  I  made  a  swap  with  the  vendor  who  was  sell- 
ing Examiners 

The  Court:  Please,  Mr.  Parrish;  this  Court  has 
a  lot  of  cases  to  try,  a  lot  of  litigants  waiting,  and 
while  this  controversy  is  very  im])ortant  to  you  gen- 
tlemen, other  people  have  to  have  their  day  in 
court.  So  please  answer  just  precisely  the  question 
asked. 

The  Witness:     Yes. 

The  Court:  Even  though  you  would  like  to  talk 
about  it — I  can  understand  that — but  just  answer 
the  question  precisely  and  let's  move  along  a  little 
faster. 

A.     The  S.  P.  Depot  for  the  sale  of  the  Examiner. 
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Q.  (By  Mr.  Jacobs)  :  Who  did  you  deal  with 
there?  How  were  you  engaged  to  sell  at  that  cor- 
ner? 

Mr.  Fink:  Object  to  the  form  of  the  question. 
He  wasn't  engaged  by  anybody. 

Mr.  Jacobs:  I  am  trying  to  pick  the  least  pro- 
vocative word.  [198] 

The  Court:  Who,  if  anyone,  did  you  make  ar- 
rangements with? 

A.  I  arranged  the  deal  to  swap  corners  with 
Mr.   Cassidy,  who  was  the  circulation  manager. 

Q.  (By  Mr.  Jacobs)  :  Who  was  on  that  corner 
previously?  A.     Harry    Rogers. 

Q.     And  he  was  transferred  to  another  comer? 

A.  He  went  to  the  Bush  and  Battery  corner 
that  I  was  selling  at;  it  was  a  swap. 

Q.  That  was  arranged  with  Cassidy,  who  was 
the  circulation  editor  of  the  San  Francisco  Exam- 
iner ? 

A.     The  circulation  manager. 

(J.     And  how  long  did  you  remain  there? 

A.     Until  the  signing  of  the  1939  agreement. 

Q.     Then  where  did  you  sell  papers? 

A.     24th  and  Potrero. 

Q.  Who  made  arrangements  for  you  to  sell 
there  ? 

A.  The  corner  became  vacant.  I  was  asked  if 
I  desired  a  contract  for  the  corner,  and  I  ac- 
cepted it. 
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Q.     Who  asked  you? 

A.  I  ]?elieve  again  Mr.  Cassidy  of  the  Exam- 
iner. 

Q.     Ht)\v  long  did  you  remain  there  ? 

A.  I  remained  there  mitil,  I  think,  April  of 
1940,  the  early  i)art. 

Q.     Then  what  did  you  do? 

A.  1  liecame  business  representative  of  the 
miion.  [199] 

Q.     Did  you  cease  selling  papers? 

A.     That's  right. 

Q.     When  did  you  recommence  selling  papers? 

A.     On  my  return  from  the  Island  in  19-42. 

Q.     ^Miere  did  you  sell  papers  then? 

A.     I  had  what  is  commonly  called  a  swing. 

Q.     A  what? 

A.     A  swing.    A  swing.    I  had  a  swing  corner. 

Q.     Yes.    "NATiich  means  what  ? 

A.  One  night  at  one  corner,  another  night  at 
another  corner.  You  see.  the  corners  are  set  uji  on 
the  basis  of  six  days,  your  Honor,  and  the  seventh 
day  we  operate  swings. 

Q.     Who  engaged  you  to  sell  on  the  swing? 

Mr.  Fink:     Object  to  the  form  of  the  question. 

Q.     (By  Mr.  Jacobs) :     Who  arranged 

The  Court:  With  whom  did  you  make  arrange- 
ments for  that? 

A.     The  business  agent  of  the  miion. 

Q.  (By  Mr.  Jacobs) :  Did  he  submit  your  name 
to  the  publisher? 

A.  I  don't  know  how  he  done  it;  he  just  told 
me  to  go,  so  I  went. 
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Q.    When  did  yon  next  get  a  regular  corner? 

A.  When  Mr.  Reilly,  who  was  selling  the  Bridge 
Terminal,  went  into  the  service  I  was  given  the 
contract  to  sell  at  the  Bridge  Terminal,  Examiners 
only. 

Q.     That  was  a  lucrative  corner,  was  it  not? 

A.     I  beg  pardon?   [200] 

Q.     That  was  a  lucrative  corner? 

A.     Yes,  that  was. 

Q.  And  the  vendor  who  was  occupying  that  cor- 
ner eventually  came  back  from  the  service,  did  he 
not?  A.     That  is  right. 

Q.  And  he  requested  to  be  i*estored  to  that  cor- 
ner, did  he  not? 

Mr.  Fink :  Just  a  moment.  If  your  Honor 
please,  that  is  objected  to  as  incompetent,  immate- 
rial and  irrelevant,  being  improper  cross-examina- 
tion, and  shedding  no  light  on  this  controversy  what- 
ever. 

The  Court:  I  will  overrule  the  objection.  You 
may  answer. 

A.     The  fact  that  he  wanted  his  comer? 

Q.     (By  Mr.  Jacobs)  :     Yes. 

A.     Why  certainly. 

Q.  And  you  had  to  give  up  the  corner,  did  you 
not?  A.     It  is  part  of  the  agreement. 

Q.    With  whom?   What  agreement? 

A.     Part  of  the  agreement  with  the  publishers. 

Q.     Between  who  and  the  publishers? 

A.     The  union. 
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Q.  You  were  sent  to  another  corner,  were  yon 
not  1 

A.     Well,  I  obtained  another  corner. 

Q,     Was  there  a  man  on  the  corner  you  obtained? 

A.     No,  the  corner  was  a  vacant  comer. 

Q.  Mr.  Pai'rish,  starting  with  the  day's  routine 
in  the  sale  of  papers,  do  I  understand  you  correctly 
the  runner  comes  up  with  the  first  edition  and  drops 
fifty  papers,   is  that  correct? 

A.     That  is  correct.   [201] 

Q.     And  that  is  automatic,  isn't  it? 

A.     Yes. 

Q.  Is  that  the  wholesaler  who  delivers — the  run- 
ner, or  is  it  the  wholesaler  himself  who  delivers  the 
papers  on  that  first  fifty? 

A.  No,  it  isn't  the  vv^holesaler  for  the  district; 
it  is  what  we  know  in  the  trade  as  a  runnei-. 

Q.  He  is  an  employee  of  the  publishers  passing 
by  ?  A.     Yes. 

Mr.  Fink:  You  must  ansv;er  the  question.  Shak- 
ing the  head  doesn't  mean  anything. 

A.     Oh,  pardon  me.   Yes. 

Q.  (By  Mr.  Jacobs)  :  It  is  my  vmderstanding, 
under  the  1937  contract  that  when  you  or  anybody 
else  is  engaged  to  fill  a  full  time  corner,  you  are 
engaged  to  work  a  week  of  forty-eight  hours,  six 
days  a  week,  is  that  correct? 

Mr.  Fink:  Objected  to  upon  the  ground  that 
the  contract  speaks  for  itself;  secondly,  upon  the 
ground  that  the  form  of  the  question  is  an  attempt 
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to   put  words  in  the  witness'  mouth  to  which  he 

has  not  testified. 

The  Court:  The  first  ground  of  the  objection  is 
good.    I  can  read  that  in  the  contract,  too. 

Q.  (By  Mr.  Jacobs)  :  Do  you  know  what  time, 
under  your  contract,  you  were  expected  to  be  on 
the  corner  at  which  you  had  the  contract  to  sell 
papers  ?  A.     Yes. 

Q.  That  is  the  time  the  runner  is  dropped,  is 
it  not?  A.     No,  not  necessarily.   [202] 

Q.     What  time  were  you  expected? 

A.     Press  release  time. 

Q.  Is  that  the  time  the  papers  come  off  the 
press,  or  the  time  the  papers  come  to  you? 

A.  That  is  the  time — I  don't  know  exactly  how 
to  explain  it,  your  Honor.  We  have  what  we  call 
— we  always  consider  press  release  time.  The  papers 
might  roll  off  the  press  twenty-five  or  thirty  min- 
utes before  that,  but  these  papers  make  agreements 
between  each  other  whereby  they  agree  that  they 
will  not  sell  prior  to  a  certain  time. 

Q.  Are  you  expected  to  be  on  the  corner  prior 
to  the  time  that  papers  can  be  sold?  I  haven't  got 
it  clear  in  my  mind,  Mr  Parrish,  A,     No. 

Q.     What  is  that?  A.     No. 

Q.  I  am  not  clear  in  my  mind  when  you  are 
expected  to  be  on  the  comer  under  the  contract. 

Mr    Fink:     Expected  by  whom? 

Mr.  Jacobs:  Expected  by  the  person  with  whom 
you  have  the  contract,  the  publisher. 
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Mr.  Fink:  If  that  is  the  case,  I  object  to  the 
question  upon  the  gvound  that  tlie  contract  speaks 
for  itself. 

The  Court:  I  think  it  does.  When  do  you  get 
to  the  corner?  Let  me  decide  that.  Just  tell  me 
the   fact. 

A.  If  the  time  starts  a  quarter  to  six,  I  walk 
over  to  the  corner  about  quarter  to  six,  your  Honor. 

Q.     In  the  morning?  A.     No,  at  night. 

Q.     At  night?  A.     Yes. 

Q.  (By  Mr.  Jacobs)  :  Are  the  papers  usually 
dropped  at  tliat  time? 

A.     Generally,  the  Examiner  is  already  there. 

Q.  The  original  order  of  fifty  copies  is  left  in 
a  bundle?  A.     Yes,  sir. 

The  Court :  Perhaps  we  had  better  take  the  aft- 
ernoon recess  at  this  time. 

(Recess.) 

Q.  (By  Mr.  Jacobs)  :  Mr.  Parrish,  you  testi- 
fied from  time  to  time  you  have  contracted  to  sell 
papers  on  new  corners — corners  which  were  new 
to  you.  How  did  you  learn  when  the  papers  would 
be  drojvned  at  that  corner? 

A.     Well,  that  is  simple. 

Q.     That   may  be   simple   for  you. 

A.  The  starting  times  for  all  corners  over  the 
entire  city  are  the  same. 

Q.  Do  you  mean  the  papers  are  delivered  simul- 
taneously to  all  the  corners?  A.     No. 
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Q.  What  you  mean,  you  are  expected  to  be  on 
the  corner  at  the  same  time,  press  release  time? 

\.  If  any  papers  arrive  there  after  press  re- 
lease time,  prior  to  the  time  that  he  arrives  there 
and  they  are  lost,  he  is  responsible  for  them. 

Q.  All  vendors,  including  yourself,  are  expected 
to  be  at  the  corner  at  press  release  time  ?  [204] 

Mr.  Fink:  Objected  to  upon  the  ground  that  the 
question  is  vague  and  ambiguous.  Expected  by 
whom  ? 

Mr.  Jacobs:  I  am  trying  to  establish  the  time 
of  beginning.  The  point  was  brought  out  this  morn- 
ing that  it  was  the  same  for  all  comers.  All  I  am 
trying  to  establish  is  when  the  work  day  begins. 

The  Court:  When  does  the  working  day  begin? 
Was  that  uniform  at  all  times  at  all  corners? 

A.     Yes,  it  is. 

Q.  Most  of  the  vendors  all  get  there  about  the 
same  time? 

A.  The  beginning  time  is  imiform,  city-wide. 
Then  the  finish  is  the  same. 

Mr.  Jacobs:     When  does  the  working  day  end?  ,| 

A.  You  begin  at  quarter  to  six.  Your  sales 
period  ends  at  1:30,  I  believe. 

Q.  When  do  you  normally  receive  your  last  de- 
livery of  papers? 

A.     At  the  present  time  I  receive  it 

Q.     No,  at  the  time  of  which  you  speak. 

Mr.  Fink:     What  time  is  that,  counsel? 

Mr.  Jacobs:  I  presume  we  are  addressing  this 
to  the  years  1937  to  1940.  I  think  the  witness  indi- 
cated he  understood. 
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A,  I  am  sorry,  I  didn't  understand  your  ques- 
tion. The  year  1937,  your  Honor,  to  the  year  1940, 
press  release  time  was  7:15.   [205] 

Q.  That  is  when  the  working  day  began,  is  that 
right? 

A.     That  is  when  the  sales  period  began. 

Q.     When  did  it  end"? 

A.  It  was  concluded  at  3 :15  during  the  years 
1937,  and  in  1939,  when  the  new  agreement  went 
into  effect  which  changed  the  hours  from  forty-eight 
to  forty-six,  there  was  a  twenty  minute  chop  off. 

Q.  Is  the  sales  period  the  same  on  Saturday  as 
it  is  daily?  A.     No. 

Q.     What  is  the  difference? 

A.  Well,  the  sales  period  during  that  period  of 
time  Saturday  began  at  five  and  was  completed  at 
three  or  four. 

Q.  In  the  year  1937,  for  example,  how  long  be- 
fore the  end  of  the  sales  period  would  you  receive 
your  last  delivery  of  papers? 

A.  Your  last  delivery  would  be  what  is  com- 
monly called  the  midnight  edition,  which  comes  out 
some  time  around  midnight. 

Q.     With  respect  to  Saturday? 

A.     The  same  thing. 

Q.  Now,  when  you  received  your  first  fifty  by 
the  nmner,  there  was  no  payment  made  to  the 
runner,   was   there?  A,     No. 

Q.  How  soon  thereafter  would  you  see  the  whole- 
saler? 

A.     Possibly  thirty-five  to  forty  minutes. 
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Q.  He  would  give  you  some  more  papers,  would 
lie  not?  A.     That  is  right. 

Q.     Xo  paj/ment  was  made  at  that  time,  was  it? 

A.  If  he  wanted  payment  for  the  amoimt  of 
papers  I  had  sold  up  to  that  time,  I  would  have  to 
pay  him. 

Q.  If  lie  demanded  payment,  you  would  pay  for 
the  amount  of  papers  which  had  been  sold? 

A.     That's   right. 

Q.     Was  that  the  contract? 

A.     I  say  it  could  be  done;  it  isn't  the  practice. 

Q.     In  fact,  it  never  has  been  the  practice,  has  it? 

A.     In  some  instances. 

Q.     On  bus}"  corners? 

A.     No.    A  man  looks  like  he  might  get  drunk. 

Q.     That  has  happened? 

A.  Yes.  In  some  of  these  records  that  you  asked 
for  you  will  see  what  I  mean. 

Q.  The  wholesaler  would  go  on  and  complete 
delivery  to  his  district  after  he  left  you,  is  that 
right?  A.     That's  right. 

Q.  Frequently  he  would  return  by  your  corner, 
would  he  not?  A.     It  has  happened. 

Q.  And  frequently  he  would  stop,  would  he  not, 
to  see  whether  you  had  enough  papers? 

A.     Sure. 

Q.  And  you  would  consult  together  to  determine 
whether  more  papers  were  needed,  would  you  not? 

A.     That's  right. 

Q.  And  has  it  happened  on  occasion,  Mr.  Par- 
rish,  that  you  have  had  a  surplus  of  papers  which 
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you  did  not  think  you  could  sell  and  made  arrange- 
ments with  the  wholesaler  that  he  would  take  some 
of  those  back  and  deliver  them  to  people  who  did 
[207]  need  them  for  sale? 

A.     That  has  been  done. 

Q.  After  the  delivery  of  the  first  edition  by  the 
wholesaler  and  after  he  came  back,  when  would  you 
next  see  him? 

A.     I  am  afraid  I  didn't  get  that  question. 

Q.  After  you  saw  the  wholesaler  on  the  first  de- 
livery and  after  he  had  returned  by  your  corner 
to  see  whether  you  needed  any  more  papers,  what 
would  be  the  next  time  thereafter  that  you  saw  him? 

A.     The  next  edition. 

Q.  How  much  later  would  that  be — still  think- 
ing of  1937? 

A.  7 :15;  about  quarter  to  9 :00 — I  would  say  8  :oO 
or  quarter  to  9:00, 

Q.  How  much  of  a  gap  was  there  between  deliv- 
ery of  the  first  and  second  editions? 

Mr.  Fink:  I  submit  that  that  is  a  mere  matter 
of  computation. 

A.     An  hour  and  fifteen  or  an  hour  and  a  half. 

Q.  (By  Mr.  Jacobs)  :  Would  you  see  him  be- 
tween that  time  at  all?  A.     Well 

Q.     He  checks  back  over  his  route,  doesn't  he? 

A.  Not  necessarily.  He  might  come  back  by  the 
corner  on  his  way  in  to  the  plant. 

Q.  He  would  deliver  you  some  more  papers  on 
the  second  edition.  Did  you  make  any  pavment  for 
the  i^apers  at  that  time? 
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A.  If  he  asked  for  it,  I  would.  It  has  never  been 
the  practice  during  the  week [208] 

Q.     In  your  experience 

Mr,  Fink:  Just  a  minute.  Let  the  witness  an- 
swer the  question. 

Mr.  Jacobs:     I  thought  he  had. 

A.  I  has  never  been  the  practice  during  the 
week.  At  one  time  it  was  a  definite  practice  on 
Saturday  nights  alone. 

Q.     What  period  was  that? 

A.  That  runs  back  over  the  years  before  the 
first  contract  up  until — I  believe  we  even  had  some 
of  it  during  the  war.   It  is  more  or  less 

Q.  In  your  personal  experience,  it  wasn't  the 
practice  ? 

A.  I  used  to  pay  for  my  papers  at  the  Bridge 
Terminal  whenever  I  got  them,  that  is,  on  a  Sat- 
urday.   It  saved  me  a  lot  of  trouble. 

Q.  Thereafter,  when  would  you  get  the  next  de- 
livery of  papers'? 

A.     I  would  say  around  10:30. 

Q.  And  between  the  second  and  third  edition — 
is  that  next  deliver}^  another  edition? 

A.     10:30  would  be  another  edition,  yes. 

Q.  Isn't  it  true  that  between  the  second  and 
third  edition  the  wholesaler  would  cheek  back  over 
the  corners  in  his  district  to  see  whether  they 
needed  papers? 

A.     Not  necessarily. 

Q.     It  has  been  done,  hasn't  it?  A.    Oh,  yes. 
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Q.  And  he  might  check  back  over  that  wholesale 
route  several  times'?  That  has  been  done,  too,  hasn't 
it^  [209] 

A.  I  don't  know  how  he  would  do  it  several 
times. 

Q.  The  third  edition  you  are  speaking  of,  is 
that  the  last  edition  you  receive?  A.     No. 

Q.     You  receive  another  edition  at  what  time? 

A.  Some  time  around  midnight ;  generally  about 
12:15  or  12:20. 

Q.  Then  between  the  third  edition  and  the  mid- 
night edition,  you  have  seen  the  wholesaler  come 
back  to  you  to  check  whether  you  had  sufficient  pa- 
pers or  too  many  papers? 

A.     I  have  seen  him  go  by  the  corner. 

Q.  He  has  consulted  with  you  personally,  has 
he  not? 

A.  He  would  drive  up  and  say,  "Have  you  got 
enough?" 

Q.  Based  upon  your  experience  as  a  news  ven- 
dor and  business  agent  and  Secretary-Treasurer  of 
the  Union,  isn't  it  the  uniform  practice  for  the 
wholesalers  to  obtain  payments  of  the  alleged  whole- 
sale price  from  the  vendors  some  time  after  deliv- 
ering the  last  edition  and  before  the  end  of  the 
sales  period?  A.     That's  right,  yes. 

Q.     Hasn't  that  been  the  practice? 

A.     Since 

Q.     No,  in  the  period  1937  to  1940?  A.     No. 

Q.     When  was 

A.  Not  the  general  practice.  It  did  happen, 
though. 
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Q.  I  read  to  you  from  the  1940  contract,  Sec- 
tion 9: 

"It  is  agreed  that  the  present  practice  of 
making  payment  toward  the  end  of  the  selling 
period  or  after  each  edition  shall  be  continued." 

A.     That's  right. 

Q.  So  it  was  one  of  the  established  practices  to 
collect  towards  the  end  of  the  selling  period  and 
after  the  delivery  of  the  last  edition? 

A.  Your  question  was  whether  or  not  on  the 
delivery  of  the  last  edition  did  we  pay? 

The  Court:  No,  no,  he  said  after  the  delivery 
of  the  last  edition. 

Mr.  Jacobs:  And  before  the  end  of  the  selling 
period. 

The  Court:  And  before  the  end  of  the  selling 
period. 

A.  Oh,  yes,  that  is  correct;  but  I  think  that  the 
1940  j\greement  also  carries  an  arbitration  award 
which  changed  that  to  a  great  extent. 

Mr.  Jacobs:     That  may  be. 

Mr.  Pink:  Counsel,  may  I  interrupt  just  a  mo- 
ment? What  Section  are  you  reading — the  1940 
agreement? 

Mr.  Jacobs:     Yes. 

Mr.  Fink:     What  section? 

Mr.  Jacobs:     Section  9a,  the  second  sentence. 

Mr.  Fink:  Section  9a.  If  your  Honor  please, 
this  isn't  very  important,  but  there  is  an  optional 
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pvovisioii   there.    The   section   reads — the   sentence 

of  the  section  reads : 

"It  is  agreed  that  the  present  practice  of 
making  payment  toward  the  end  of  the  selling 
period  or  after  each  edition  shall  be  con- 
tinued. ' ' 

Mr.  Jacobs:  Are  you  suggesting  that  I  didn't 
read  it  as  [211]  you  read  it,  Mr.  Fink? 

Mr.  Fink:  I  am  suggesting  that  your  question 
did  not  incorporate  the  whole  sentence. 

Mr.  Jacobs:  I  want  my  statement  read  to  the 
Court. 

The  Court:     Don't  get  excited. 

Mr.  Jacobs :  That  is  the  second  time  I  have  been 
accused  of  a  misstatement  to  this  court. 

Mr.  Fink :  I  didn't  accuse  you  of  a  misstatement. 
I  said  your  question  did  not  include  the  alterna- 
tive.   There  is  an  option  in  the  sentence. 

The   Court:     Go   ahead, 

Mr.  Jacobs:     I  will  withdraw  it. 

The   Court:     Ask  another  question. 

Q.  (By  Mr.  Jacobs)  :  Now,  that  period  of  mak- 
ing payment  for  papers  between  the  delivery  of 
the  last  edition  and  the  end  of  the  sales  period  is 
known  as  the  check-in,  is  it  not? 

A.     That's  right. 

Q.  Now,  at  that  time  the  news  vendors  pay  a 
specified  amount  for  each  paper  which  has  been 
sold,  is  that  right? 

A.  Pays  for  the  amount  of  papers  that  he  sold, 
yes. 
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Q.  Yes.  There  is  no  pa\Tnent  made  for  papers 
which  have  not  been  sold? 

A.  Under  the  section  which  you  read  there,  the 
vendor  has  an  alternative;  he  can  check  in  all  of 
his  papers,  yes. 

Q.  I  am  talking  about  the  practice  in  actual  op- 
eration. [212] 

A.  That  was  put  into  operation — that  was  the 
arbitration  award  which  I  spoke  of,  which  is  part 
of  the  section  which  you  read,  Mr.  Jacobs. 

Q.  You  mean  to  sug£?est  that  nobdy  ever  paid 
for  just  the  papers  which  had  been  sold? 

A.     Well,  I  can't  answer  for  everybody. 

Q.  Aren't  you  familiar  with  the  practice  as 
business  agent? 

A.  I  would  say  that  the  practice  was,  if  the 
vendor  did  check  in  early,  was  to  pay  for  all  of 
the  papers. 

Q.  Now,  Mr.  Parrish,  at  the  time  of  cheeking 
in — the  checking  in  was  done  by  the  wholesaler, 
was  it  not?  A.     That's  right. 

Q.  The  wholesaler  and  the  vendor  would  con- 
sult as  to  the  number  of  papers  which  would  be 
needed  for  the  remainder  of  the  selling  period, 
would  they  not? 

A.  The  vendor  would  say,  "I  will  keep  out  so 
many,"  and  pay  for  whatever  the  thing  called  for. 

Q.  The  papers  he  kept  are  known  as  the  holdout, 
are  they  not?  A.     That  is  right. 
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Q.  Was  any  accounting  made  for  papers  upon 
the  amount  of  unsold  papers  held  out  on  the  follow- 
ing day  f  A.     You  get  credit  for  them, 

Q.     On  the  following  day? 

A.     That's  right. 

Q.  He  contacted  the  wholesaler  at  that  time  and 
if  he  had  not  made  payment  for  the  papers  he  would 
pay  for  those  which  had  [213]  been  sold  and  get 
credit  for  the  papers  unsold? 

A.  The  general  practice  upon  returns  from  the 
night  before,  from  Tuesday  checking  and  on 
Wednesday  night  you  hand  those  papers  back,  they 
are  returns. 

Q.  Does  that  practice  prevail  on  Saturday  night, 
too? 

A.     Saturday  night  you  check  in  complete. 

Q.     What  do  you  mean  by  that? 

A.  Well,  they  have  special  wholesalers  on  Sat- 
urday night  who  come  around  and  pick  up  the  re- 
turns and  check  you  in  complete.  When  you  check 
in  Saturday  night,  there  is  no  more. 

Q.     At  the  end  of  the  selling  period 

Mr.  Fink:  Just  a  minute.  Let  him  answer  the 
question. 

A.  When  you  check  in  on  Saturday  night,  you 
are  through. 

Q.  (By  Mr.  Jacobs)  :  These  special  wholesal- 
ers you  are  speaking  about,  check  you  in  at  the  end 
of  the  selling  period? 

A.  As  close  to  it  as  they  can,  but  when  they  do 
check  you  in  they  check  you  in  complete. 
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Q.  Now,  Mr.  Parrish,  with  respect  to  the 
amoimt  of  the  papers  that  the  vendor  receives  from 
the  wholesaler,  now,  in  your  experience,  when  you 
first  went  to  a  new  comer  didn't  you  ascertain  from 
the  wholesaler  what  the  normal  sales  were  at  that 
corner"?  A.     Yes. 

Q.  That  is,  the  normal  sale  is  known  as  the 
draw,  is  it  not?  A.     That  is  correct. 

Q.  And  the  wholesaler  would  deliver  this  corner 
five  hundred  [214]  or  a  certain  number,  is  that 
correct?  A.     That  is  right. 

Q,  Now,  did  I  understand  you  correctly  to  say 
that  frequently  papers  w^ould  be  dropped  before 
the  beginning  of  the  selling  period  at  the  comer? 

A.     That  is  correct. 

Q.  Isn't  it  also  true,  Mr.  Parrish,  that  when 
a  good  story  breaks — by  a  good  story,  I  mean  a 
story  which  might  sell  a  lot  of  papers,  breaks,  that 
the  first  edition  that  the  wholesaler  drops  at  the 
corner,  he  drops  an  additional  number  of  papers 
which  he  thinks  the  vendor  can  use  at  that  corner? 

A.     Why,  certainly. 

Q.  And  by  the  same  token,  if  the  day  turns  out 
to  be  rainy  he  drops  a  lesser  amount  of  papers, 
doesn't  he?  A.     Not  necessarily. 

Q.     But  he  has  frequently  done  that? 

A.     You  don't  understand  selling  papers,  I  guess. 

Q.  That  is  what  I  am  trying  to  find  out,  Mr. 
Parrish. 

,    A.     The    weather,    except    certain    corners,    has 
nothing  to  do  with  the  sale  of  papers,  Mr.  Jacobs. 
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Q.     In  other  words 

A.  There  is  a  normal  sale  on  the  comer  day  in 
and  day  out,  whether  it  rains  or  whether  the  sun 
shines. 

Q.  I  see;  but  good  stories  will  affect  the  situa- 
tion ? 

A.  Oh,  no,  you  were  talking  about  good  stories 
and  weather;  I  am  talking  about  normal  sales. 

Q.  Now,  Mr.  Parrish,  at  the  end  of  the  checking 
in  [215]  period — you  identified  a  sales  slip  that  you 
got  from  the  Chronicle,  I  believe,  did  you  nof? 

A.  I  think  that  was  a  consolidated  sales  slip, 
Mr.  Jacobs,  if  I  am  not  mistaken. 

Mr,  Jacobs:     May  I  have  the  exhibit? 

Mr.  Fink:  About  46;  somewhere  around  there. 
Two  of  the  very  small  slips.   They  are  all  the  same. 

Q.  (By  Mr.  Jacobs):  I  show  you  Plaintiffs' 
Exhibit  46,  which  reads:  ** Chronicle  sold" 

A.     Read  the  rest. 


Q.     Also  it  says,  "Examiner  sold." 

A,     All  right. 

Q.     Did  you  sell  Call-Bulletins  on  your  corner? 

A.     We  are  talking  about  1937  now? 

Q.     1937  to  1940. 

A.  Well,  during  that  period  of  time  I  sold  Call- 
Bulletins  and  also  sold  the  Examiner,  and  also  sold 
the  Examiner  and  Chronicle. 

Q.  Now,  when  you  sold  two  papers,  would  the 
Chronicle  wholesaler  fill  out  the  Chronicle  portion 
of  it,  and  the  Examiner 

A.  During  that  period  of  time  we  did  not  have 
that  type  of  sales  slip. 
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Q.     What  type  of  sales  slip  did  you  have? 

A.  It  was  somewhat  similar — that  is,  the  Exam- 
iner was  similar  to  that,  with  the  exception  that  it 
didn't  carry  the  word  "Chronicle"  in  the  right-hand 
corner. 

Q.  Just  a  minute.  I  think  I  can  show  you  a 
sales  slip. 

May  this  be  marked  for  identification,  please? 

Tlie  Clerk:  Defendant's  Exhibit  K  for  Identifi- 
cation. 

Mr.  Fink:  May  I  see  what  form  you  are  using, 
Mr.  Jacobs? 

Mr.  Jacobs:     I  will  give  you  one. 

Mr.  Fink:     Thank  you. 

•Q.  (By  Mr.  Jacobs)  :  I  show  you  defendant's 
Exhibit  K  for  Identification,  and  ask  you  if  you 
recognize  it? 

Mr.  Fink:  You  don't  have  to.  I  will  stipulate 
that  is  one  of  the  forms  used. 

Mr.  Jacobs:  I  want  to  have  it  identified,  any- 
way. 

A.  This  is  a  Chronicle  sales  slip,  but  it  isn't  the 
sales  slip  that  was  in  use  in  1937. 

Q.    Was  it  in  use  any  time  in  1937  to  1940? 

A.  I  wouldn't  answer  that,  Mr.  Jacobs.  I  think 
that  very  properly  could  be  asked  from  the  circu- 
lation manager,  because  I  don't  recall  the  sales 
slip  of  that  time.  As  a  matter  of  fact,  I  will  di- 
rectly state  that  the  Chronicle  did  not,  to  my  knowl- 
edge, use  that  sales  slip. 
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Q.  Did  they  use  a  sales  slip  containing  the  same 
information '? 

A.  Yes,  their  sales  slips  had  the  amount  out, 
amount  sold,  amount  returned. 

Mr.  Jacobs:  The  Government  offers  in  evidence 
Defendant's  Exhibit  K. 

Mr,  Fink:  No  objection;  there  is  one  in  already. 
They  are  substantially  the  same. 

Mr.  Jacobs:  I  do  not  agree  with  him,  your 
Honor.    The  [217]  other  one  is  a  joint  sales  slip. 

The  Court:     It  ma}^  be  marked. 

(Thereupon  the   sales   slip  referred  to   was 
marked  Defendant's  Exhibit  K  in  evidence.) 

Q.  (By  Mr.  Jacobs)  :  Isn't  it  true  in  the  years 
1937  to  1940  that  the  wholesaler  who  brought  the 
other  papers  would  also  deliver  to  you  a  sales  slip 
containing  the  same  information  at  the  time  you 
checked  in? 

The  Court:  He  wants  to  know  if  the  wholesal- 
ers from  the  other  newspapers  used  a  slip  substan- 
tially containing  this  data? 

A.  I  don 't  get  the  meaning  of  the  question,  your 
Honor.  If  I  was  on  the  Call-Bulletin — if  I  was 
selling  the  Call-Bulletin,  I  received  a  Call-Bulletin 
sales  slip.  If  I  was  selling  the  Examiner,  I  received 
an  Examiner  sales  slip. 

Q.     They  were  all  substantially  alike? 

A.  Yes,  they  all  contained  more  or  less  the  same, 
with  the  exception  of  the  Call,  which  had  very  little. 

Mr.   Jacobs:     Will    you   stipulate 
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Mr.  Fink:  You  don't  have  to  examine  on  it.  I 
I  will  stipulate  it  was  in  use. 

Mr.  Jacobs:     Mark  that,  please. 

The  Clerk:  Defendant's  Exhibit  L  for  Identi- 
fication. 

Mr.  Jacobs:  Counsel  stipulates  that  Govern- 
ment's Exhibit  L  is  a  form  of  sales  slip  in  use  dur- 
ino;  the  period  1937  to  [218]  1940. 

Mr.  Fink:  Used  by  the  Call-Bulletin,  as  I  re- 
member, yes. 

The  Clerk:     You  are  offering  this? 

Mr.  Fink:  I  call  attention  to  the  fact  that  this 
one  is  dated  194  blank.  I  will  stipulate  it  was  in 
use,  or  one  substantially  the  same  was  in  use. 

(Thereupon  the  sales  slip  referred  to  was 
marked   Defendant's   Exhibit  L   in   evidence.) 

Q.  (By  Mr.  Jacobs) :  In  any  event,  Mr.  Par- 
rish, at  the  end  of  the  time  on  the  check-in  you 
would  get  a  sales  slip  from  the  wholesaler  from 
each  paper? 

Mr.  Fink:     Each  paper  that  he  sold. 

Mr.  Jacobs:  I  don't  see  how  he  could  get  one 
from  one  he  didn't  sell. 

Mr.  Fink:  For  heaven's  sake!  He  has  told  you 
he  didn't  sell  all  papers. 

Q.  (By  Mr.  Jacobs)  :  Now,  Mr.  Parrish,  you 
stated  that  you  had  seven  weekly  customers  from 
whom  you  collected  weekly,  is  that  correct! 

A.     Yes.   ■ 

Q.     What  period  was  that?  A.    1937. 
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Q.  1937.  At  that  time  how  many  papers  were 
you   selling   daily,    approximately? 

A.  I  was  makino-  a  little  bit  better  than  the 
guaranty — a  little  bit  better  than  the  guaranty, 

Q.  Do  you  know  how  many  papers  that  in- 
volves? [219] 

A.     Well,  it  involved  some  $15.00  a  week. 

Q.     If  my  mathematics  is  good 

A.  You  want  to  remember  there  is  Saturday 
night  in  there,  Mr.  Jacobs. 

Q.  Daily,  I  am  talking  about.  Do  you  remember 
daily  how  many  papers  you  would  sell? 

A.  I  would  have  to  average  better  than  two 
dollars  and  a  half  a  day  to  make  $15.00.  I  do  not 
recall  the  exact  number  of  weeks. 

Q.  Two  and  a  half  a  day  would  mean  125  papers, 
would  it  not,  approximately?  A.     Yes. 

Q.  Mr.  Parrish,  you  stated  on  direct  examina- 
tion that  you  never  received  any  orders  or  instruc- 
tions from  the  employees  of  the  papers  for  whom 
you  sold  papers.  What  occasion  would  there  be,  if 
any,  for  receiving  these  orders? 

Mr.  Fink:  Objected  to  upon  the  ground  that 
it  is  calling  for  an  opinion  and  conclusion  of  the 
witness. 

Mr.  Jacobs:  I  can't  think  of  anybody  better 
qualified  to  give  that  opinion.  This  is  cross-exam- 
ination. 

Mr.  Fink:     I  will  withdraw  the  objection. 

The  Court:     All  right. 


300  Hearst  Publications,  Inc.  vs. 

(Testimony  of  William  Panisli.) 

A.  There  would  be  no  occasion — or,  I  might  say, 
there  has  been  no  occasion  since  I  have  been  selling 
for  orders  or  instructions  to  be  given. 

Q.  (By  Mr.  eJacobs)  :  Now,  you  stated  on  di- 
rect examination  that  prior  to  1938 — and  correct 
me  if  I  am  wrong — during  [220]  the  time  the  union 
contract  was  in  force,  whenever  there  was  a  vacant 
corner  the  publisher  would  call  up  the  business 
agent  of  the  union  and  ask  them  to  submit  names 
of  vendors  available,  is  that  correct? 

A.     No,  I  didn't  testify  to  no  such  thing. 

Q.  Do  you  remember  your  testimony  on  that 
point? 

A.  I  testified  that  prior  to  the  conclusion  of  the 
1938-39  negotiations,  that  under  the  terms  of  the 
agreement  the  vendors  went  to  the  alleys  and  re- 
ceived their  contracts  there. 

Q.  Let  me  ask  you,  Mr.  Parrish,  whether  you 
testified  or  not,  isn't  it  true  that  in  1937  whenever 
a  corner  became  vacant  the  representatives  of  the 
employees  of  the  publishers  would  call  up  the  re]v 
resentatives  of  the  union  and  ask  them  to  submit 
names  of  luiion  members'? 

A.  No,  that  is  not  correct;  it  is  not  the  prac- 
tice. 

Q.  How  were  the  vendors  obtained  for  new  cor- 
ners or  vacant  corners'? 

A.  The  vendors  would  go  do\ATi  to  the  alley  and 
find  out  if  there  was  any  vacancies  and  if  there 
was  a  vacancy,  apply  for  it. 
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Q.     The  vendors  ^vould  go  down  into  this  alley? 

A.     Yes. 

Q.  By  tlie  alley,  you  mean  the  premises  adjoin- 
ing where  the  papers  came  off  the  press? 

A.     That's  right. 

Q.  And  isn't  it  true  today,  Mr.  Parrish,  that 
from  time  to  time  the  employees  of  the  publishers 
call  up  the  business  [221]  agent  of  the  imion  and 
state  to  him  that  a  certain  vendor  has  not  reported, 
or  a  certain  corner  is  not  filled,  and  ask  you  to  fur- 
nish one?  A.     Certainly,  that  is  the  contract. 

Q.     Doesn't  that  happen  frequentl^y  today? 

A.     It  has  happened  frequently  since  1939. 

Q.  On  such  occasions  they  ask  the  business  agent 
of  the  miion  or  the  other  employee  of  the  union  to 
tell  them  all  the  names  of  individuals  who  are  avail- 
able to  fill  those  corners,  don't  they? 

A.     It  does  happen  that  way,  yes. 

Q.  The  employees  of  the  paper  will  state  to  the 
business  agent  or  other  employee  of  the  union  which 
individual  they  want? 

A.  If  you  submit  a  list  of  names,  naturally,  then, 
he  selects  the  one  that  he  wants. 

Q.  Now,  prior  to  August  31,  1937 — that  is,  prior 
to  the  first  union  contract,  and  after  April  1,  1937, 
isn't  it  true  that  the  publishers  would  dismiss  ven- 
dors, first,  for  not  paying  sufficient  attention  to  the 
sale  of  papers? 

A.     I  wouldn't  deny  the  statement. 

Q.     I  beg  your  pardon? 

A.     I  wouldn't  deny  the  statement. 
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Q.  And  isn't  it  also  true  that  they  would  dismiss 
them  because  they  failed  to  show  up  on  the  corner 
at  the  appointed  time  properly*? 

A.  I  don't — there  were  vendors  who  lost  their 
corners  for  a  great  many  reasons. 

Q,     And  what  were  some  of  those  reasons'? 

A.  Drunkenness.  Some  cases,  I  think  perusal 
of  our  agreement  will  show  you  some  of  the  things 
which  we  corrected. 

Q.  Just  tell  me  what  are  some  of  those  things? 
Lateness  ? 

A.  No,  that  isn't  any  of  the  questions  that  came 
up  in  that. 

Q.     Now  about  failure  to  stay  on  the  corner? 

Mr.  Fink:  Just  a  minute.  Were  you  through 
with  your  answer"?  A.     No. 

Mr.  Jacobs:     Go  ahead  and  finish  it. 

A.  Not  all  of  the  representatives  of  the  pub- 
lishers— not  all  of  the  publishers,  but  some  of  them, 
and  a  great  many  of  their  representatives  prior  to 
the  organization,  considered  themselves  little  tin 
Jesuses. 

The  Court :  Well,  now,  Mr.  Parrish,  the  question 
was  very  simple.  He  just  wanted  you  to  state  what 
were  the  reasons  or  causes  for  the  dismissal  of  the 
men  who  sold  papers  at  the  corners  by  the  pub- 
lishers in  the  period  from  April  to  August,  1937, 
if  you  know.   If  you  don't  know,  you  can't  answer. 

A.     Failing  to  show  up. 
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Q.     You  gave  one  clause,  dnmkenness. 

A.  Drunk;  failing  to  show  up  at  the  corner; 
doesn't  like  your  looks;  wanted  to  put  somebody 
else  on  the  cornei'. 

Q.  (By  Mr.  Jacobs) :  Who  doesn't  like  your 
looks'?  A.     W^ell,  the  wholesaler. 

Q.     Failure  to  stay  on  the  corner,  I  presume"? 

A.     Imagine  that  would  be  one  of  the  reasons. 

Q.  Now,  at  that  time,  that  is,  April  1,  1937,  to 
August  31,  1937,  the  wholesaler  was  handling  ven- 
dors with  respect  to  that  punishment,  was  he  not? 

A.  That  doesn't  hold  true  for  that  full  period  of 
time. 

Q.     It  was  true  part  of  the  period,  was  it  not? 

A.     Part  of  the  period. 

Q.  And  isn't  it  true  also  that  men  were  trans- 
ferred from  one  corner  to  another  for  the  same  rea- 
sons during  the  same  period? 

A.  I  don't  know  about  the  reasons  for  transfers, 
but  there  have  been  transfers  executed  from  one 
corner  to  another  since  I  have  been  in  the  sale  of 
papers. 

Q.  Sometimes  it  is  for  cause,  and  sometimes  it 
isn't?  A.     You  are  correct. 

Q.  Some  of  the  causes  have  been  those  you  just 
state?  A.     It  could  possibly  be. 

Q.     Is  it  or  isn't  it? 

A.     I  don't  know  of  my  own  knowledge. 

Q.     You  don't  know  of  your  own  knowledge? 

A,  I  can't  recall  any  definite  transfer  of  a  ven- 
dor for  any  of  the  reasons  which  I  stated. 
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Q.  Do  you  recall  whether  a  man  has  been  told 
by  a  wholesaler  that  he  isn't  wanted  any  more  and 
no  reason  is  given  at  all"?  A.     Yes. 

Q.  Do  you  also  know  that  men  have  been  trans- 
ferred from  one  corner  to  another  without  any 
stated  reason?   [224] 

A.  I  wouldn't  answer  that  question,  because  I 
couldn't  give  you  a  direct — I  couldn't  give  you  a 
direct  answer  on  the  question. 

Q.  Do  you  know  whether  vendors  have  been  laid 
off  by  wholesalers  in  this  period  for  the  causes  you 
have  stated?  A.    Yes. 

Q.  Now,  subsequent  to  August  31,  1937,  Mr. 
Parrish,  did  that  practice  change  ?  A.    Yes. 

Q.     And  if  so,  when? 

A.  Oh,  I  would  say,  along  about  the  organiza- 
tion time  of  the  union  it  began  changing. 

Mr.  Fink:     That  was  May,  1937?  A.     Yes. 

Mr.  Jacobs:  Do  you  want  to  examine  him,  Mr. 
Fink? 

Mr.  Fink:  I  wanted  to  identify  the  time  for  the 
record. 

Mr.  Jacobs:     He  has  already  testified  to  that. 

Mr.  Fink:  Pardon  me;  I  just  wanted  to  get  it 
again. 

A.  The  change,  Mr.  Jacobs,  became  evident 
when  the  wholesalers  themselves  formed  a  union. 
They  seemed  to  show  a  great  deal  more  considera- 
tion for  the  vendors  than  they  had  in  the  past, 
possibly  with  the  thought  in  mind  that  they  would 
use  them  in  the  future. 
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Q.  (By  Mr.  Jacobs)  :  In  what  respects  did  the 
jiractice  change  after  August  31,  1937  *? 

A.     After  August   31? 

Q.    Yes. 

A.  From  that  date  oii  the  wholesaler  had  no  con- 
trol over  the  individual  vendor.  [2253 

Q.  Novr,  you  stated  on  direct  examination  that 
from  time  to  time  the  union  would  punish  its  mem- 
bers in  one  form  or  another,  discipline  its  members 
in  one  form  or  another,  for  violations  of  the  con- 
tract, is  that  right?  A,     That's  right. 

Q.  And  that  would  include  the  various  causes 
that  you  stated  a  moment  ago,  would  it  not?  Drunk- 
enness, failure  to  report,  not  staying  on  the  corner, 
not  paying  attention? 

A.  Well,  I  don't  know  about  the  not  paying  at- 
tention. 

Q.  We  will  exclude  that.  All  the  other  reasons 
you  stated?  A.     Yes. 

Q.  Isn't  it  also  true,  Mr.  Parrish,  that  you 
learned  of  those  violations  of  the  contract  from  the 
employees  of  the  publisher? 

A.     Not  all  the  time. 

Q.     That  was  frequently  the  case,  was  it  not? 

A.     It  has  been  the  case,  yes. 

Q.  Do  you  know  how  that  information  was  ob- 
tained by  the  employees  of  the  publisher? 

A.  Well,  the  wholesaler  reported  to  the  street 
man,  and  the  street  man  took  the  matter  up  as  a 
matter  of  violation  of  the  contract  between  the 
union  and  the  publishers. 


306  Hearst  Publications,  Inc.  vs. 

(Testimony  of  William  Parrish.) 

Q.  And  the  union  in  turn  would  act  upon  the 
comx:)laint  submitted  by  the  employees  of  the  pub- 
lislier,  is  that  coiTect'? 

A.  The  business  representatives  would  investi- 
gate it,  yes. 

Mr.  Jacobs:  May  this  be  marked  for  identifica- 
tion, please?  [226] 

The  Clerk:     Defendant's  M  for  identification. 

Q.  (By  Mr.  Jacobs) :  I  show  you  Defendant's 
Exhibit  M  for  Identification,  and  ask  you  if  you 
recognize  it? 

A.  Yes,  it  is  a  complaint  form  which  was  put 
in  use  at  one  time. 

Q.     By  whom?  A.     By  the  union. 

Q.     At  what  time? 

A.  Oh,  I  believe  it  was  around  the  end  of  1939; 
it  could  possibly  have  been  in  the  middle  part 
of  '39. 

Q.  Referring  to  Defendant's  Exhibit  M  for 
Identification,  I  notice  it  is  called  **  Complaint 
Form,"  and  it  says,  "Name  of  vendor  making  com- 
plaint." And  this  complaint  says  the  complaint  was 
made  by  the  office.  By  that  I  take  it  you  mean  the 
publisher  ? 

A.  No,  it  means  that  particular  complaint  was 
made  by  myself. 

Q.     You  being  the  office  in  this  case  ? 

A.     Yes. 

Q.  And  refers  to  the  name  of  the  wholesaler 
with  respect  to  that  particular  complaint? 

A.     Well,  I  don't  know;  I  haven't  read  it. 
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Q.  You  notice  it  states  here,  Mr.  Parrish,  that 
the  complaint  was  received  by  Mr.  Parrish  from 
the  office. 

A.     I  don't  see  what  you  mean. 

Q.  Right  here,  "Complaint  received  by  W.  B. 
Parrish;  From  whom,  Office." 

A.  Well,  I  just  filled  in  the  word  because  I  have 
used  my  name  up  at  the  top. 

Q.  Mr.  Parrish,  after  this  form  was  inaugu- 
rated by  the  miion  [227]  was  this  sort  of  form  used 
to  record  complaints  received  from  the  publishers'? 

A.  No,  that  was  not- — no,  we  didn't  use  that  for 
that.  Those  forms  were  printed  or  were  procured 
in  the  first  instance  to  keep  a  cheek  of  all  of  the 
violations  on  the  part  of  the  publishers  in  regards 
to  the  agreement. 

Q.  I  see.  You  weren't  interested  in  violations 
of  the  contract  by  the  vendors? 

Mr.  Fink:  Now,  just  a  minute.  Are  you  with- 
drawing that  document  that  has  been  marked  for 
identification  ? 

Mr.  Jacobs:     I  haven't  offered  it. 

Mr.  Fink :     You  had  it  marked  for  identification. 

Mr.  Jacobs:     Yes,  but  that  doesn't  mean 

Mr.  Fink:  I  would  like  to  have  it  remain  in  the 
custody  of  the  Clerk. 

Tlie  Court:  It  remains  in  the  record;  otherwise 
we  wouldn't  know  what  document  you  were  refer- 
ring to  in  your  question. 

Mr.  Jacobs:     Sorry. 
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Q.     Isn't  it  true  that  after  August  31,  1937,  that  ^ 
the  publishers  from  time  to  time  discontinued  their 
contract   with   individual   vendors   because   of  the 
various  reasons  you  have  stated? 

A.     Yes — ^not  all  of  the  reasons  stated. 

Q.     I  beg  your  pardon? 

A.     Not  all  of  the  reasons. 

Q.     Not  all  of  the  reasons?  A.     No.  [228] 

Q.  Would  you  give  some  of  the  reasons  that 
they  discontinued  the  contracts  after  August  31, 
1937  ? 

A.  Drunkenness  on  the  corner  was  a  reason  for 
discontinuance  of  the  contract.  Failing  to  show 
up  at  the  corner  without  justifiable  reason  was 
reason  for  discontinuance. 

Q.     Drunkenness?  A.     Yes. 

Q.  Not  remaining  on  the  comer  for  the  sales 
period  ? 

A.  Walking  oft'  the  corner;  failing  to  check  in, 
would  be  a  reason. 

Q.  Now,  you  stated  on  direct  examination  that 
you  were  charged  for  the  newspapers  by  the  whole- 
saler on  a  hundred  copy  basis.  You  mean  you  al- 
ways received  the  papers  in  multiples  of  one  hun- 
dred? 

A.  I  took  the  question  which  I  answered  to 
mean  that  if  you  sold  less  than  a  himdred  that  you 
paid  on  the  basis  of  $3.00  per  himdred,  or  a  dollar 
and  a  half  for  fifty.  j 

Q.     Mr.  Parrish,  did  I  understand  you  correctly  ^ 
— and  I  want  to  clarify  the  record  on  that — in  re- 
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ferring  to  the  ])liotographs  marked  as  Exhibits  48-A 
to  48-H,  and  particularly  to  Exhibit  48-C,  that  there 
were  approximately  ten  such  magazine  stands'? 

A.     You  are  talking  about  the  large  stands'? 

Q.     Yes. 

A.     Yes,  I  am  fairly  certain  of  that. 

Q.  You  also  stated  on  direct  examination  that 
approximately  a  hundred  of  the  vendors  sold  pub- 
lications other  than  newspapers,   is  that  correct '? 

A.     We  were  talking  of  the  period  1937  to  1940? 

Q.     That  is  right.  A.     Yes. 

Q.  You  also  stated — I  believe  I  am  correct — 
that  approximately  fifty  sold  articles  other  than 
newspapers  or  publications,  is  that  correct '? 

A.     I  beg  your  pardon'? 

Q.  I  think  Mr.  Fink  asked  you  on  direct  exami- 
nation how  many  people,  how  many  news  vendors, 
or  the  Court  asked  you  how  many  news  vendors 
sold  articles  other  than  magazines  and  papers  or 
other  publications.  A.     No. 

Q.     You  haven't  testified  on  that  i)oint  at  alH 

A.  I  am  certain  in  my  mind  that  that  question 
wasn't  asked. 

Mr.  Fink :  I  think  the  witness  is  confused  as  to 
the  form  of  your  question,  Mr.  Jacobs,  only.  I 
don't  want  to  interrupt  your  examination. 

Mr.  Jacobs:  I  would  like  to  get  the  matter 
straightened  out.     Do  you  remember  the  question? 

Mr.  Fink :  Yes,  I  referred  to  the  sale  of  razor 
blades  and  things  of  that  sort.  That  may  refresh 
the  witness'  recollection. 
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Q.     (By  Mr.  Jacobs)  :     Do  you  recall 

The  Court:  He  did  say,  I  tlnnk,  that  the  num- 
ber Mas  approximately  fifty.  He  said  that  they 
sold  other  knick-knacks  and  articles  like  razor 
blades  in  addition  to  selling  papers, 

Mr.  Fink :     Candy  bars  and  things  of  that  sort. 

The  Witness :  I  think  I  used  the  exjiression  that 
there  were  some  who  did.  I  don't  believe  I  used  a 
figure.  The  word — the  number,  your  Honor,  was  in 
the  direct  question. 

Q.  (By  Mr.  Jacobs)  :  Can  you  state  with  any 
reasonable  degree  of  certainty  how  many  such  peo- 
ple there  were? 

A.     That  would  be  difficult  to  do  now. 

Q.  AYell,  the  figure  of  a  hundred  you  gave,  are 
you  confident  with  any  degree  of  certainty  of  that 
figure  I 

A.     A  hundred  sold  publications  and  so  forth? 

Q.     Yes. 

A.     That  is  a  low  figure  for  it,  Mr.  Jacobs. 

Q.  What  do  you  base  your  estimate  on?  Just 
your  recollection? 

A.  During  the  period  of  time,  Mr.  Jacobs,  there 
was  at  least  thirty-five  news  stands,  or,  I  will  say 
in  1937  there  were  at  least  thirty-five  news  stands, 
and  then  a  great  many  corners  that  handled  just 
racing  forms. 

Q.  Now,  Mr.  Parrish,  I  notice  reference  in  the 
contracts  to  call-backs.  Will  you  explain  what  a 
call-back  is? 
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A.  Yes.  The  explosion  at  this  naval  depot 
across  the  bay  here  some  year  and  a  half  or  two 
years  ago  was  a  great  selling  story.  It  happens  at 
such  times  that  the  pnblishers  wishes  to  put  out 
additional  vendors  after  they  have  completed  their 
sales  period.  Under  the  contract  he  has  the  right 
to  request  the  vendor  to  accept  a  call  back.  If  he 
accepts  it,  O.K. ;  if  he  doesn't,  that  is  O.K.  too.  [231] 

O.  In  the  period  1937  to  1940,  how  did  he  com- 
municate with  the  vendor? 

A.  Well,  the  wholesaler,  the  publisher — I  imag- 
ine the  street  man  says  to  his  wholesalers,  "See  how 
many  of  the  fellows  will  answer  a  call-back,  for  in 
the  morning  there  is  a  big  story  breaking. ' ' 

Q.  Isn't  it  true,  Mr.  Parrish,  that  frequently — 
or  there  have  been  occasions,  rather — when  the 
wholesaler  would  request  the  vendor  to  remain  on 
the  corner  after  the  end  of  the  selling  i)eriod,  which 
additional  period  would  be  treated  as  a  call-back 
under  the  contract*? 

A.     That  has  happened,  yes. 

Q.  Now,  there  is  also  reference  in  the  contract 
to  special  events  corners.  There  is  reference  to 
special  events  corners  in  the  contract,  which  I  un- 
derstood to  mean  any  public  gatherings  or  any 
special  event  ? 

A.     Fights,  wrestling  matches,  football  games, 

Q.     Race  track? 

A.  No,  we  have  nothing  to  do  with  the  race 
track.     This   Good  Friday,  the   gathering  that  is 
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usually  around  the  church  over  there,  that  is  sort 

of  a  special  event.     [232] 

(After  recess.) 

Q.  And  does  the  wholesaler  communicate  with 
the  vendors  to  obtain  vendors  for  such  special 
events "? 

A.  They  are  obtained  through  the  office  of  the 
union. 

Q.  You  also  spoke  on  direct  examination  of  cer- 
tain placards  that  you  referred  to  as,  I  think,  rack 
cards,  A.     That  is  right. 

Q.     Who  places  them  on  the  comers? 

A.     The  wholesalers. 

Q.  He  places  them  on  racks  which  are  placed 
there  by  the  wholesaler,  are  they  not? 

A.     Somebody  put  the  racks  there,  Mr.  Jacobs. 

Q.  Those  racks  are  the  property  of  the  news- 
paper, are  they  not?  And  are  they  not  on  the 
corners  throughout  the  day  and  night? 

A.     That  is  right. 

Q.  And,  of  course,  the  rack  bears  the  name  of 
the  newspaper,  does  it  not? 

A.  Some  have  been  there  so  long  they  don't 
bear  any  name. 

Q.     Some  are  pretty  weather-beaten. 

A.     That  is  right. 

Q.  The  placard  contains  the  name  of  the  paper, 
and  some  feature  of  the  paper,  does  it  not? 

A.     That  is  right. 
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Q.     Now  what  is  meant  by  boot-jacking? 

A.  Boot-jacking  is  a  lost  art,  bnt  if  yon  ever 
woke  np  in  the  morning  about  1 :00  o  'clock  and 
heard  a  guy  hollering  under  your  window  ''Extra", 
that  was  a  boot-jack. 

Q.  Was  boot-jacking  carried  on  in  the  outer 
districts  of  the  [Balance  missing  in  copy]  [233] 

A.  I  can't  recall  boot-jacks  being  used  for  the 
last  four  or  five  years. 

Q.  In  the  period  1937  to  1940  it  was  used,  was 
it? 

A.  There  were  some  occasions  that  tlie  pub- 
lishers did  ask  us  for  boot-jacks.  If  we  had  them, 
we  supplied  them. 

Q.  Was  boot- jacking  carried  on  in  the  outer 
districts  of  the  city? 

A.  That  again,  Mr.  Jacobs  has  to  do  with  the 
type  of  story  you  have. 

Q.     Was  it  or  was  it  not? 

A.  Sold  in  the  outer  districts,  sold  downtown 
here. 

Q.  On  occasions  when  they  were  sold  in  the 
outer  districts,  after  the  vendors  were  obtained, 
the  boot- jacks,  isn't  it  true  the  publishers  would, 
on  occasion  transport  the  vendors  to  the  area  in 
which  the  boot- jacking  was  to  be  done? 

A.     I  don't  recall  any  instance  of  that. 

Q.  And,  by  the  way,  papers  are  delivered  to 
you  on  the  corner  by  vehicles  owmed  by  the  pub- 
lisher, are  they  not?  Papers  are  delivered  to  you 
on  the  corner  in  a  vehicle  owned  by  the  publisher? 

A.     Talking  about  the  period  1937  to  1940? 
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Q.     Yes. 

A.  Ditring  that  time  the  wholesalers  owned  their 
own  machines.  I  don't  believe  the  publishers  had 
begun  using  trucks  of  their  own  yet. 

Q.  Now,  Mr.  Parrish,  are  you  a  member  of  any 
other  organization  besides  the  union'? 

A.     No. 

Q,  Mr.  Pink  asked  you,  I  believe,  whether  the 
paper  boro  any  [234]  of  your  expenses. 

Mr.  Jacobs:  Did  I  understand  the  question  cor- 
rectly ? 

Mr.  Fink :     Substantially. 

Q.  (By  Mr,  Jacobs):  What  expenses  do  you 
have,  Mr.  Parrish,  in  the  sale  of  newspapers'? 

A,  None  that  I  know  of,  just  except  the  loss 
through  credit  or  the  wind  blowing  a  paper  away 
which  I  don't  recover  and  turn  in. 

Q.     Through  what  medium  1 

Mr.  Fink:  The  wind  blowing  the  paper  away 
which  he  does  not  recover  and  turn  in. 

Q.  (By  Mr.  Jacobs)  :  Th.at  is  the  only  expense 
you  have.    Is  that  right?  A.     Yes,  sir. 

Q.     Have  you  any  current  expenses  at  alH 

A.     No,  carfare  getting  to  and  from  the  corner. 

Q.     Do  you  keep  books  and  records'? 

A.     No. 

Q.     Do  you  advertise  in  the  papers  at  all"? 

A.     No. 

Q.     Have  you  any  business  fund'? 

A.     No,  sir. 
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Q.  Have  yon  invested  any  capital  to  sell  news- 
papers ? 

A.  Well,  I  have  to  be  snre  that  I  will  have 
enongh  money  to  pay  for  the  papers. 

Q.  Mr.  Parrish,  in  the  period  approximately 
August  31,  1937,  were  most  of  the  San  Francisco 
newspapers  being  sold,  I  say,  were  most  of  the  San 
Francisco  newspapers  being  sold  in  most  [235] 
instances   on   a  basis   of  exclusive   representative? 

A.     August  31,  1937? 

Mr.  Fink:     After  or  before,  I  did  not  get  it. 

Mr.  Jacobs:     On. 

A.     On  August  31,  you  say? 

Q.     Yes.  A.     Were  the  majority? 

Q.  No.  Were  the  newspapers,  the  San  Fran- 
cisco newspapers.  The  Examiner,  The  Call-Bulletin, 
and  The  Chronicle  being  sold  on  the  basis  of  ex- 
clusive representation  ? 

A.     Not  all  of  them. 

Q.  That  was  by  far  the  large  majority  of  the 
case,  was  it  not? 

A.  The  Call  and  News  were  sold  on  an  exclu- 
sive representation;  The  Examiner  and  Chronicle, 
with  the  exception  of  about,  I  would  say  15  cor- 
ners, I  would  not  go  higher  than  that,  it  might  pos- 
sibly be  higher,  but  I  don't  believe  so,  were  joint 
representation,  all  except  about  15  corners. 

Q.  With  respect  to  The  Chronicle  and  The  Ex- 
aminer, can  you  tell  me  approximately  when  it  be- 
came prevalent  for  those  two  papers  to  be  sold  on 
a  basis  of  joint  rei^resentation  ? 
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A.     It  started  some  time  in  the  month  of  May. 

Q.     1937?  A.     Yes. 

Q.  Is  it  not  true,  Mr.  Parrish,  that  since  April 
1939  to  1940  there  has  been  a  scarcity  of  news  ven- 
dors ? 

A.  Since  1910  there  has  been  a  scarcity  did  you 
say? 

Q.     Yes. 

A.     Yes,  durint^  the  war  years,  naturally.  [236] 

Mr.  Jacobs:  May  this  be  marked  for  identifica- 
tion. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  N  for  identification.)  1| 

Q.  (By  Mr.  Jacobs) :  I  show  you  Defendant's 
Exhibit  N  for  identification,  and  ask  you  if  that  is 
your  signature  appearing  on  the  back  of  it? 

A.     Yes,  I  would  say  it  was  my  signature. 

Mr.  Jacobs:     Thank  you. 

Q.  Mr.  Parrish,  you  did  sell  The  San  Francisco 
Examiner  and  The  Chronicle  for  some  time  during 
1940?  A.     Yes. 

Q.  You  were  a  member  of  the  union  at  that 
time?  A.     Yes. 

Mr.  Jacobs :     No  f ui-ther  questions. 

Mr.  Ladar:  I  would  like  to  ask  the  witness  a 
few  questions  if  I  may. 

The  Court :     Yes. 
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Redirect  Examination 
B}'  Mr.  Ladar: 

Q.     Mr.     Parrish,     calling     your     attention     to 
this 


Mr.  Jacobs:  Is  it  understood  that  this  amicus 
curiae  is  going  to  examine  from  time  to  time  ? 

The  Court:     Have  you  any  objection? 

Mr.  Jacobs :     I  just  want  to  know. 

The  Court:  If  Mr.  Linn  wants  to  ask  any  we 
will  extend  him  the  same  courtesy. 

Mr.  Linn:  I  think  you  are  running  an  awful 
risk. 

Q.  (By  Mr.  Ladar)  :  Calling  your  attention  to 
Defendant's  [237]  Exhibit  J  in  evidence,  Mr.  Par- 
rish, that  part  of  it  in  particular  that  is  on  page  6. 
Have  you  got  a  copy  of  this  ?  A.     Yes,  I  have. 

Q.  Just  see  if  you  see  where  I  am  picking  it  up : 
"There  had  been  quite  a  number  of  meet^ 
ings  and  the  ideas  of  both  parties  have  been 
laid  on  the  table." 

Mr.  Ladar:  For  the  information  of  the  Court, 
this  is  the  report  of  the  committee  admitted  in  evi- 
dence. 

*' There  had  been  quite  a  number  of  meet- 
ings and  the  ideas  of  both  parties  had  been 
laid  on  the  table.  That  is  the  most  important 
step  in  any  negotiation.  The  most  important 
of  these  steps  that  we  have  taken  is  the  matter 
of  relationship  which  is  on  the  basis  of  buyer 
and  seller  instead  of  employee  and  employer." 
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Then,  there  follows  this  sentence: 

"We  agreed  to  this  because  we  felt  that  it 
did  not  make  any  difference  what  they  called 
lis,  so  long  as  we  got  what  we  wanted  in  the 
way  of  wages,  hours  and  working  conditions." 

Q.  Mr.  Parrish,  did  the  members  of  the  nego- 
tiating committee  meet  and  work  out  the  language 
of  that  report*?  A.     Yes. 

Q.  In  those  meetings,  you  attended  those  meet- 
ings ?  A.     Yes. 

Q.  In  those  meetings,  was  that  language  selected 
for  any  particular  purpose? 

•  Mr.  Jacobs :  It  is  immaterial  and  irrelevant  why 
it  was  [238]  selected,  your  Honor.  The  fact  was  it 
was  selected. 

Mr.  Ladar :  May  it  jjlease  the  Court,  at  tlie  time 
this  was  introduced  in  evidence  Counsel  made  the 
point  that  he  was  going  to  show  the  intention  by 
this  document.  That  is  precisely  what  I  am  trying 
to  bring  out. 

Mr.  Jacobs:  Doesn't  the  document  speak  for  it- 
self? 

Mr.  Ladar :  Not  necessarily,  if  the  Court  please. 
A  document  like  this  should  be  explained  in  the 
light  of  its  purpose  and  the  circumstances  surround- 
ing its  execution,  particularly  if  it  is  put  up  for  the 
purpose  of  showing  the  intention  in  a  contract.  It 
is  the  report  of  a  negotiating  committee. 

The  Court :     What  is  the  question  again  ? 

(Question  read  by  the  Reporter.) 
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The  Court:  Well,  I  don't  know  how  the  witness' 
answer  is  going  to  help  the  Court  any,  but  I  am 
kind  of  curious  to  see  how  he  would  answer,  so  I 
will  allow  it. 

A.  Why,  yes,  for  the  simple  reason  that  we 
could  not  begin  negotiations  until  the  question  of 
relationship  had  been  settled.  Second,  that  we  had 
been  informed  under  the  laws  we  were  not  em- 
ployees, and  we  felt  that  matter  really  was  not  of 
any  importance  even  if  we  could  force  the  pub- 
lishers to  agree  to  an  agreement  that  we  were  em- 
ployees by  a  strike  action  or  something,  the  law 
itself  would  determine  we  were  not. 

Q.  (By  Mr.  Ladar)  :  Well,  Mr.  Parrish,  what 
I  was  trying  to  bring  out  in  this  preliminary  is, 
what  were  you  going  to  do  with  this  [239]  report 
after  you  made  it  up '?  A.     This  report  ? 

Q.     Yes. 

A.  We  were  asking  for  a  strike  vote  from  the 
men. 

Q.  Would  you  take  it  into  the  meeting  and  read 
it?  A.     Yes,  this  is  the  complete  report. 

Q.  I  understand  that.  I  just  asked  would  you 
take  it  into  the  meeting  and  read  it  ?  A.     Yes. 

Q.  In  writing  up  the  language  of  this  report 
were  you  endeavoring  to  convey  to  the  union  the 
idea  that  there  had  been  progress  in  the  negotia- 
tions *? 

A.  Yes,  and  also  the  fact  that  we  had  reached 
a  stone  wall.  We  liad  to  have  something  to  use  as 
a  club. 
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Q.  Now,  prior  to  the  time  that  you  agreed,  as 
stated  in  here,  that  there  would  be  a  buyer  and 
seller  instead  of  an  employer  and  employee  rela- 
tionship, had  you  taken  the  advice  of  anyone  on 
the  buyer  and  seller  relationship? 

A.     Yes,  we  had. 

Q.     Whom  did  you  take  advice  from? 

A.  Mr.  Kagel  of  the  National  Labor  Bureau, 
and  John  Shelley,  president  of  the  San  Francisco 
Labor  Council. 

Q.  After  getting  advice,  without  relating  state- 
ments that  anybody  made,  did  the  committee  meet 
and  express  a  final  agreement  to  agree  with  the 
publishers  on  that?  A.     Yes,  it  did. 

Q.  Were  you  present  when  the  committee  mem- 
bers expressed  their  views?  A.     Yes. 

Q.  Are  you  in  position  to  state,  after  getting 
that  advice,  [240]  what  the  views  of  the  various 
committee  members  were? 

Mr.  Jacobs:  If  it  please  the  Court  that  is  the 
view  of  the  conunittee  members  in  that  report. 

The  Court:     You  object  to  that  last  question? 

Mr.  Jacobs:     Yes. 

The  Court:  I  think  it  would  be  hearsay.  I  am 
not  interested  in  what  he  says  somebody  else  said. 

Mr.  Ladar :  If  your  Honor  please,  the  whole  re- 
port is  obviously  hearsay.  It  is  a  report  from  a 
committee,  one  party  to  a  contract,  to  its  own  mem- 
bers. 

The  Court:  But  the  witness  has  vouched  for  it. 
He  says  that  is  the  written  report  agreed  upon, 
and  that  the  union  accepted. 
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Mr.  Ladar:  And  that  is  correct.  That  is  the 
reason  I  say  it  is  hearsay  because  obviously,  as  to 
this  particular  plaintiff,  obviously  something  down 
outside  of  his  presence. 

The  Court:  Do  you  want  to  ask  another  ques- 
tion? 

Mr.  Ladar:  It  is  preliminary  to  this.  I  want 
to  ask  this  final  question,  if  your  Honor  please: 

Q,  What  did  that  committee  mean  by  the  words, 
"We  agreed  to  this  because  we  felt  that  it  did  not 
make  any  difference  what  they  called  us,  so  long 
as  we  got  what  we  wanted  in  the  way  of  wages, 
hours  and  working  conditions"? 

Mr.  Jacobs:     An  objection,  your  Honor. 

The  Court:  I  think  it  is  objectionable,  but  I 
would  like  [241]  to  see  how  the  witness  would  an- 
swer that.  That  is  a  rather  clear  statement.  Did 
they  mean  anything  else  by  it  other  than  what 
was  there? 

A.  We  meant  simi)ly  this,  your  Honor:  On  the 
advice  that  we  had  received,  we  were  not  employees, 
we  were  actually  independent  contractors. 

The  Court:  That  is  not  what  the  attorney  asked 
you.  That  is  not  what  the  attorney  asked  you  and 
it  is  not  what  I  asked  you.  Did  you  mean  anything 
else  by  the  language  Mr.  Ladar  read  to  you  than 
what  the  language  said?  A.     No. 

The  Court:     That  is  what  you  meant. 

A.     It  made  no  difference  to  us. 

Mr.  Ladar:  I  don't  think  you  answered  the 
Court's  question,  personally. 
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Q.  Did  you  mean  it  made  no  difference  ?  I  will 
ask  the  question  this  way,  if  I  may,  your  Honor: 
I  call  you  attention  to  the  words  "It  made  no  differ- 
ence to  us  what  they  called  us".  What  did  you 
mean  by  "What  they  called  us'"? 

Mr.  Jacobs:     The  same  objection. 

A.  Well,  on  the  basis  that  we  were  not  em- 
ployees under  the  law,  to  us  it  made  no  difference 
whether  we  sat  down  and  drew  up  a  contract  as 
independent  contractors. 

Q.  (By  Mr.  Ladar)  :  So,  would  you  say  that 
you,  as  one  of  the  members  of  the  committee,  be- 
lieved that  what  the  publishers  [242]  called  you 
made  no  difference  because  of  the  facts  as  they 
were,  what  they  called  you  was  not  determinative  ? 
Is  that  what  you  mean? 

Mr.  Jacobs :     Just  a  minute. 
.    The  Court:  :  That  is  quite  argumentative. 

Mr.  Ladar :  I  submit  it  is  argumentative,  if  your 
Honor  please,  but  the  witness  has  stated  this  thing 
v/as  drawn  up  for  a  particular  purpose,  to  put  over 
particular  points  with  their  union.  He  also  stated 
they,  took  advice  prior  to  the  time  they  wrote  this 
up. 

The  Court:  I  know,  but  the  last  question  was 
(Very  argumentative.  You  are  putting  a  construc- 
tion on  it  that  is  very  argumentative.  I  think  this 
witness  is  an  honest,  straight  forward  witness.  I 
think  v/hen  he  wrote  in  that  report  that  it  did  not 
make  any  difference,  that  is  exactly  what  he  meant. 
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Q.  Isn't  that  true*?  That  statement  is  not  a 
false  statement,  is  if? 

A.  No,  yonr  Honor.  We  meant  exactly  that  be- 
cause the  question  was  one  which  had  been  decided 
by  the  courts. 

Mr.  Ladar:  That  is  the  point.  It  was  decided 
by  the  courts.  He  did  not  mean  it  was  immaterial. 
He  keeps  saying  that,  but  I  don't  think  he  says 
that  now. 

The  Court:  To  be  perfectly  honest  about  it,  it 
did  not  make  any  difference  to  you  whether  you 
were  an  independent  contractor,  an  employee,  or 
what  your  status  was  called.  You  were  interested 
in  your  economic  situation,  how  much  money  [243] 
you  would  get,  how  good  you  could  make  conditions 
for  you  and  your  associates.  That  is  correct,  isn't 
it? 

A.     In  one  sense  of  the  word  you  are  right. 

Q.     Is  it  incorrect  in  any  sense  ? 

A.  At  the  time  this  was  drawn  up,  your  Honor, 
by  virtue  of  the  various  court  decisions  we  did  not 
feel  we  were  employees,  so  it  made  no  difference. 

Mr.  Ladar:  That  is  what  I  am  trying  to  bring- 
out.  That  is  quite  different  than  the  implication 
sought  to  be  made  before,  to  wit,  that  it  did  not 
make  any  difference  one  way  or  the  other,  that 
they  did  not  care  how  the  thing  worked  out.  I 
think  these  men  took  advice,  as  the  witness  said 
today.    That  is  the  real  answer. 
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The  Coiul;:  Nobody  told  you  it  was  unlawful 
to  be  an  employee  of  a  newspaper  publisher,  did 
they? 

A.  Well,  it  was  stated  definitely  to  us  that 
through  court  decisions  that  had  been  handed  down 
adjudging  that  news  vendors  were  not  employees, 
that  we  were  independent  contractors. 

Q.  The  attorneys  did  not  tell  you  it  was  un- 
lawful to  be  employees,  that  there  was  anything 
wrong  in  that,  did  they  ? 

A.  No,  it  was  not  an  attorney,  your  Honor.  It 
was  Mr.  Kagel. 

Q.  (By  Mr.  Ladar)  :  The  newspaper  publish- 
ers had  told  you  they  would  not  enter  into  a  con- 
tract with  you  on  any  other  basis  than  independent 
contractors,  had  they?     [244] 

A.     That  is  correct. 

Q.  Your  committee  believed  that  was  your  sta- 
tus at  that  time  did  tliey?  A.     That  is  right. 

Mr.  Jacobs:  I  move  to  strike  the  last  answer. 
It  is  in  direct  conflict  with  the  statement. 

Mr.  [jadar:  T  think  the  matter  is  one  of  ambi- 
guity, your  Honor. 

The  Court :  I  think  this  matter  already  has  been 
gone  into.  It  was  heretofore  stated  by  the  witness, 
as  well  as  Mr.  Bitler,  that  it  was  at  the  request  and 
suggestion  of  the  newspaper  publishers  that  there 
be  an  independent  contractor  relationshiiD.  The 
union  acceded  to  that.  That  is  all  I  see  in  the 
facts.  If  there  is  anything  different,  you  gentlemen 
can  correct  nie  on  that. 
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Mr.  Ladar:  I  think  when  your  Honor  gets 
around  to  looking  over  the  evidence,  the  reason  I 
hrought  the  point  up  is  because  I  have  had  experi- 
ence with  reports  of  negotiating  committees;  as  I 
stated  before,  it  may  be  argumentative.  It  is  in- 
tended to  get  over  to  tlie  members  the  progress  of 
the  negotiations,  and  the  statement  in  here  "We 
felt  that  it  did  not  make  any  difference  what  they 
called  us"  is  misleading. 

The  Court:  I  think  the  witness  fully  stated 
that.  I  understood  him.  So  far  as  the  union  was 
concerned  it  did  not  make  any  difference  whether 
they  had  an  independent  contractor  relationship 
or  were  employees.  They  were  [245]  principally 
interested  in  the  economic  situation  of  getting  what 
they  they  thought  was  adequate  compensation  and 
reasonable  working  conditions.  Now,  they  accepted 
this  contract  because  they  thereby  got  the  condition 
they  wanted.    Isn't  that  right? 

The  Witness:  Your  Honor,  I  imagine  in  1.937  if 
we  had  been  informed  that  under  the  law  we  were 
not  employees  but  were  independent  contractors, 
that  possibly  there  would  have  been  a  different  end- 
ing to  the  negotiations. 

Q.  Well,  if  you  had  been  given  the  same  condi- 
tions in  every  other  resi)ect,  both  as  to  hours,  wages 
or  other  conditions  which  are  specified  in  this  con- 
tract, and  were  still  called  "'employees",  would  it 
have  made  a  difference  to  you  ? 

A.  The  difference  would  be  in  the  language. 
Perhaps  you  don't  quite  get  the  thought.    That  is 
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simply  this:  We,  the  group  lirst  elected  to  sit 
down  and  negotiate  with  the  publishers,  did  con- 
template drawing  a  contract  such  as  the  one  we 
have  here  today,  something  that  we  knew  nothing 
whatsoever  about  the  language,  and  so  forth.  That 
first  month,  I  might  say,  the  committee,  including 
myself,  looked  at  the  stuff  the  publishers  handed  us, 
and  by  golly,  you  could  not  make  heads  or  tails 
of  it. 

The  Court:  In  order  that  the  Court's  examina- 
tion may  be  made  plainer,  I  am  not  deciding  by 
this  series  of  questions  whether  it  is  an  independ- 
ent contractor  relationship  or  an  [246]  emj)loyee 
relationship.  Counsel,  by  examination,  opened  the 
question  of  what  the  meaning  of  the  language  used 
by  the  union's  committee  was  and  its  attitude  to- 
ward the  matter  was. 

Mr.  Ladar:  That  is  the  point  I  wanted  to  bring 
out. 

The  Court:  But  I  don't  think  that  language  is 
ambiguous  at  all.  But,  what  that  has  to  do  with  the 
ultimate  question  is  a  matter  the  Court  cannot  de- 
cide until  all  the  evidence  is  in. 

Mr.  Ladar:     Just  one  further  question: 

Q.  Did  any  member  of  that  committee  ever  state 
in  your  presence  that  the  agreement  you  had  made, 
that  the  committee  had  made,  regarding  the  buyer 
and  seller  relationship,  was  one  that  would  not  be 
lived  up  to  in  good  faith?  A.     No. 

Q.  It  was  never  stated  by  any  member  of  the 
committee  that  it  would  be  taken  for  just  what  it 
was  worth? 
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A.  When  the  decision  was  made  on  the  i)art  of 
the  union  to  accept  a  buyer  and  seller  relationship, 
we  accepted  it  with  no  strings  attached. 

The  Court:  Well,  I  am  not  intending  to  cut 
your  examination  off.  If  you  have  further  ques- 
tions to  ask,  go  right  ahead,  but  I  think  we  better 
take  the  afternoon  adjournment  at  this  time. 

Mr.  Fink:  Yes,  I  have  got  two  or  three  ques- 
tions. They  will  not  be  long.  Your  Honor,  yester- 
day in  discussing  _your  usual  court  procedure,  said 
something  about  your  Monday  [247]  calendar. 
What  time  will  we  adjourn  to  on  Monday"? 

The  Court:  I  don't  see  how  I  could  possibly  take 
this  case  up  before  Tuesday,  because  I  have  a  law 
and  motion  calendar  in  the  morning,  and  it  is  my 
monthly  assignment  for  naturalization  and  I  have 
about  20  to  30  contested  naturalization  cases  to  hear, 
besides  two  criminal  cases  in  the  afternoon  which 
they  tell  me  are  going  to  be  short.  I  am  afraid 
we  will  have  to  recess  until  Tuesday, 

^Ir.  Fink:  That  is  all  right.  I  simply  wanted 
to  know  the  time. 

Tf  it  please  the  Court,  I  want  to  announce  once 
more  that  after  Mr.  Parrish  is  excused  from  the 
stand,  I  will  present  tw^o  more  witnesses.  Then  I 
will  tender  to  Counsel  for  the  defendant  a  sti})uhi- 
tion  to  the  general  effect,  as  announced  yesterday, 
that  additional  witnesses  from  the  San  Francisco 
Call-Bulletin  and  Tlie  San  Francisco  Chronicle  are 
available;  that  their  testimony  will  be  substantially 
the  same  in  all  respects,  and  there  will  be  variations 
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only  in  minor  details,  not  affecting  the  general  ques- 
tion, and  I  will  tender  that  stipulation.     If  it  is 
accepted,  we  should  be  through,  so  far  as  the  plain- 
tiffs are  concerned,  on  Tuesday. 

The  Court:  Well,  I  guess  we  will  have  to  meet 
that  situation  when  it  arises. 

Mr.  Fink :  I  simply  made  that  statement  for  the 
benefit  of  Defendant's  Comisel.  It  makes  no  differ- 
ence to  me. 

(Adjourned  to  Tuesday,  April  2,  1946,,  10:00 
a.m.)     [248] 


Tuesday,  April  2,  1946,  10 :00  A.M. 

Mr.  Jacobs:  If  it  jDlease  the  Court,  before  Mr. 
Fink  commences,  he  has  several  times  stated  that 
he  would  call  witnesses  from  one  paper  and  then 
proffer  a  stipulation  that  the  respresentatives  of 
the  other  papers  will  testify  to  the  same  effect. 
Without  committing  the  Government  in  any  way, 
I  believe  that  we  would  be  much  more  inclined  to 
give  favorable  consideration  to  such  a  stipulation 
if  employees  of  The  Chronicle  Publishing  Company 
were  called  first.  Do  I  make  myself  clear,  Mr. 
Fink  ? 

Mr.  Fink:     No,  you  do  not. 

Mr.  Jacobs:     Does  the  Court  understand  me? 

The  Court:  Well,  you  mean  it  all  depends  upon 
the  order  of  proof  whether  you  take  the  stipula- 
tion? 
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Mr.  Jacobs:  As  I  understood  Mr.  Fink's  state- 
ment, after  Mr.  Parrish 's  testimony  is  over,  he  will 
call  representatives  of  The  San  Francisco  Exam- 
iner. We  would  be  more  inclined  to  enter  such  a 
stipulation  if  employees  of  The  Chronicle  were 
called  first,  and  then  the  stipulation  proffered. 

The  Court:  Suppose  we  leave  that  until  we  fin- 
ish the  testimony  of  this  witness  and  see  how  we  get 
along. 

WILLIAM  PARRISH 

recalled. 

The  Court :  Is  this  witness  on  the  stand  for  fur- 
ther [249]  cross-examination,  or  is  that  completed? 

Mr.  Fink:  No.  The  cross  is  concluded,  your 
Honor.   He  is  on  redirect  examination. 

Redirect  Examination 

By  Mr.  Fink : 

Q.  Mr.  Parrish,  in  your  testimony  you  have  tes- 
tified from  your  knowledge  as  a  member  of  the 
union  since  its  inception.    Is  that  true? 

A.     That  is  true. 

Q.  I  believe  you  have  testified  that  you  were 
twice  president  of  the  union.  A.     Yes,  sir. 

Q.     And  business  agent  for  the  union? 

A.     Yes,  sir. 

Q.  And  you  are  now  and  have  been  for  how 
long  secretary  and  treasurer  of  the  imion? 

A.     Since  October  16,  1943. 
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Q.  Ill  your  various  capacities  have  you  had  oc- 
casion to  observe  the  general  course  of  conduct  by 
the  ver.dors,  and  the  general  course  of  conduct  of 
the  vendors  in  their  selling  operations'? 

A.     I  have. 

Q.  In  your  business  have  you  become  familiar, 
and  do  you  know  the  practices  of  the  wholesalers 
in  their  dealings  with  the  individual  vendors'? 

A.     I  do. 

Q.  Mr.  Parrish,  from  your  experience  can  you 
state  that  the  testimony  which  you  have  given  as 
to  the  relationship,  where  you  answered  that  you 
were  testifying  for  yourself,  can  you  say  of  your 
own  knowledge  that  the  relationship  and  methods 
and  manner  of  selling  is  substantially  the  same  in 
the  case  [250]  of  other  vendors? 

Mr.  Jacobs:  An  objection,  your  Honor.  On 
cross-examination  this  witness  testified,  when  I 
asked  a  question  about  supervision,  control  and  all 
that,  he  said  it  w^as  hearsay  so  far  as  he  is  con- 
cerned, and  your  Honor  ruled  out  his  answer  be- 
cause it  was  hearsay.  This  answer  depends  in  its 
very  nature  upon  pure  hearsay. 

The  Court:  Well,  technically,  that  might  pos- 
sibl}'  be  true,  but  the  witness  is  an  officer  of  this 
organization  and  is  familiar  with  the  manner  in 
which  the  members  of  the  organization  have  con- 
ducted the  affairs  of  the  organization,  conducted 
their  affairs  under  this  contract.  He  has  stated 
that.  The  objection,  I  think,  would  be  in  respect 
to  the  weight  and  credence  to  be  attached  to  the 
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testimony    rather    than    the    admissibility.      I    will 

overrnle  the  objection. 

A.     That  is  a  correct  statement. 

Q.  (By  Mr.  Fink)  :  Mr.  Parrish,  on  cross-ex- 
amination you  were  interrogated  about  strike  votes. 
Do  you  recall  the  testimony  in  that  connection?  I 
don't  want  you  to  repeat  it.  Do  you  recall  the  in- 
terrogation upon  that  subject  *?  A.     Yes. 

Q.  Mr.  Parrish,  did  the  union  at  any  time  since 
its  inception  take  a  strike  vote  on  Section  1  of  the 
contract,  or  any  contract "?  A.     No. 

Q.  Did  the  union  since  its  inception  at  any  time 
take  a  strike  [251]  vote  on  Section  1  in  conjunction 
with  any  other  issue"?  A.     No. 

Q.     Mr.  Parrish 

Mr.  Fink:  And,  if  your  Honor  please,  this  ques- 
tion may  be  out  of  order  or  it  may  not 

Q.     What  is  a  strike  vote  in  union  procedure  ? 

A.  A  strike  vote  is  preparation  for  the  member- 
ship to  strike.    It  is  the  first  step. 

The  Court :  I  think  the  witness  covered  that,  Mr. 
Fink.  As  I  recall  his  testimony  he  stated  a  strike 
vote  was  a  x>roceeding  whereby  the  membership  gave 
authority  to  the  officials  to  call  the  strike.  Is  that 
right  ? 

A.  Yes,  sir,  and  it  is  also  to  give  the  committee 
a  club  over  whoever  they  are  negotiating  with. 

Q.  (By  Mr.  Fink)  :  And  those  strike  votes 
when  they  come  arise  upon  specific  issues'? 

A.     Yes. 


332  Hearst  Publications,  Inc.  vs. 

(Testimony  of  William  Parrish.) 

Mr.  Fink:     That  is  all.    Oh,  I  beg  your  pardon. 

Q.  Mr.  Parrish,  you  were  interrogated  concern- 
ing a  sales  slip,  and  a  sales  slip  was  handed  to 
you.  Do  you  recall  that  exhibit,  without  getting  it "? 
I  have  a  duplicate  of  it  here.  A.     Yes. 

Mr.  Fink :  That  is  a  duplicate  of  the  one  in  evi- 
dence. 

Mr,  Jacobs:     Yes. 

Q.  (By  Mr.  Fink)  :  Mr.  Parrish,  this  sales  slip 
is  a  duplicate  [252]  of  the  one  in  evidence. 

A.     Yes. 

Q.  I  hand  you  another  document,  do  you  recog- 
nize that  document? 

A.     Yes,  it  is  a  Chronicle  sales  slip. 

Q.  And  is  that  a  sales  slip  that  was  used  by  The 
Chronicle  ? 

A.  Yes,  it  was  used  I  know  in  1937,  1938,  1939 
and  1940,  and  as  far  as  I  know  it  is  used  today. 

Q.  And  did  it  precede  in  point  of  time  the  use 
of  the  other  one  I  have  just  identified'? 

A.  I  never  saw  that  other  sales  slip  until  it  was 
shown  to  me  on  the  stand. 

Q.     This  is  the  one  with  which  you  are  familiar? 

A.     That  is  the  only  type  I  have  ever  seen. 

Mr.  Fink:  I  would  like,  if  your  Honor  please, 
to  offer  in  evidence  a  copy  of  the  sales  slip  identi- 
fied by  the  witness,  and  ask  that  it  be  given  the 
next  consecutive  number. 

Mr.  Jacobs:     No  objection. 

(The  docimient  referred  to  was  admitted  in 
evidence  as  Plaintiff's  Exhibit  50.) 
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Ml'.  Fink :  May  I  have  the  negotiating  commit- 
tee's rejDort,  Mr.  Clerk.  It  is  one  of  the  last  ex- 
hibits. 

Q.  Referring  to  Defendant's  Exhibit  J,  Mr.  Par- 
rish, I  note  in  reading  the  transcript  that  the  date 
is  identified  as  October  1,  1937.  Is  that  a  correct 
date"? 

A.  No,  it  had  been  corrected.  It  was  August 
1st. 

Q.     August  1st,  1937? 

A,     Yes,  August  1st.    It  is  in  the  one  back  there. 

Mr.  Fink :     That  is  all. 

Recross-Examination 
By  Mr.  Jacobs : 

Q.  Mr.  Parrish,  do  you  know  Deputy  Attorney 
General  Clarence  Linn  seated  at  this  table"? 

A.  I  don't  know  his  name.  I  met  the  gentle- 
man once  before. 

Q.     That  was  in  1944,  was  it  not  ? 

A.  1944?  I  was  under  the  impression  it  was 
in  1943.    It  could  have  been  1944. 

Q.  You  recall  that  you  went  to  his  office  in  the 
State  Building  in  company  of  Mr.  Spooner.  did  you 
not? 

A.     I  accompanied  Mr.  Spooner  to  his  office,  yes, 

Q.  And  Mr.  Spooner  is  the  local  representative 
of  the  International  Printing  &  Pressmens  Union? 

A.     That  is  right. 

Q.     He  was  at  that  time,  was  he  not? 

A.     Yes,  and  still  is. 
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Q.     Do  you  recall  the  joiirpose  of  that  visit? 

Mr.  Fink:  Now,  just  a  minute.  I  object  to  that 
as  being-  incompetent,  irrelevant  and  immaterial, 
having  no  bearing  upon  the  issues  here,  and  being 
in  point  of  time  four  years,  or  three  years,  as  the 
case  ma}'  be,  beyond  any  date  we  are  concerned 
with. 

The  Court:  What  is  the  purpose  of  the  ques- 
tion? 

Mr.  Jacobs :  I  propose  to  show  through  this  wit- 
ness that  he,  in  comjDany  with  another  gentleman, 
visited  the  office  of  Deputy  Attorney  Linn,  and  that 
they  then  represented  to  Mr.  Linn  that  it  was  de- 
sired to  take  an  opposite  position  than  the  union 
is  now  here  taking,  and  indicated,  I  believe,  [254] 
to  Mr.  Linn  at  that  time  that  they  considered  them- 
selves employees.  Now,  your  Honor  has  stated  that 
the  conduct  of  the  parties  after  the  contract  was 
executed 

The  Court:  Of  course,  what  new  arrangement 
they  might  want  to  make  would  be  immaterial.  You 
are  seeking  it  as  an  admission? 

Mr.  Jacobs:  An  admission  of  the  then  existing 
contracts  which  are  in  evidence,  they  wanted  to  take 
a  legal  position. 

The  Court :  I  will  overrule  the  objection,  if  that 
is  the  x^nrpose. 

Mr.  Jacobs:     May  I  state  for  the  record 

The  Court:  Just  ask  him  a  question.  You  may 
answer  the  question  if  you  remember  the  question. 
He  wants  to  know  the  purpose  of  the  visit  ? 
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A.  Mr.  Spooner  asked  if  I  would  go  along  with 
him.  He  received  instruetions  from  the  Interna- 
tional to  contact  the  Attorney  General  to  obtain 
some  sort  of  information.  As  I  had  nothing  else 
to  do,  I  went  along  with  him  as  the  International 
representative. 

Q.  (By  Mr.  Jacobs).  Yon  don't  know  what  the 
purpose  of  that  visit  was? 

A.  As  I  recall  it,  and  it  is  still  firmly  in  my 
mind,  it  was  to  obtain  some  information  on  the  sit- 
uation in  Los  Angeles. 

Q.  You  have  no  recollection  of  what  transpired 
at  that  conversation? 

A.  It  concerned  the  Los  Angeles  situation  [255] 
altogether. 

Q.     You  don't  know  why  you  went  with  him? 

A.  I  went  because  the  International  representa- 
tive requested  me  to. 

Q.     You  went  to  kec])  him  company? 

A.     That  is  it,  if  you  wish  to  put  it  that  way. 

Q.  Mr.  Parrish,  based  upon  your  exi)erience  as 
a  news  vendor,  as  secretary  and  treasurei'  of  tb.e 
L^nion,  and  as  business  agent  for  the  Union,  is  it 
not  the  fact  that  prior  to  August  31,  1937,  the  whole- 
salers, in  delivering  papers  to  street  vendors,  di- 
rected and  controlled  those  vendors? 

Mr.  Fink:  Just  a  minute.  I  object  to  that  upon 
the  ground  that  it  has  already  been  covered  in  the 
cross-examination. 

The  Court:  I  think  you  have  covered  that 
ground. 
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Mr.  Jacobs:  As  I  indicated,  I  thought  the  ques- 
tion was  ruled  out  as  far  as  hearsay  before. 

Mr.  Fink:  No,  the  period  from  April  1  to  Au- 
gust 31,  1937,  was  covered  quite  in  detail  on  cross- 
examination. 

The  Court:  But  you  went  into  that.  My  mem- 
ory may  be  faulty  about  it,  but  you  did  ask  him 
concerning  that  period.  You  are  asking  how  the 
parties  were  handled  in  that  period? 

Mr.  Jacobs :     I  have  read  the  transcript 

The  Court:  You  may  ask  the  question  again  if 
there  is  any  doubt  whether  it  was  covered.  [256] 

Q.  (By  Mr.  Jacobs)  :  Do  you  understand  the 
question  ? 

A.  Whether  or  not  the  wholesalers  directed  and 
controlled  the  vendors  selling  papers  on  the  streets 
prior  to  1937  ! 

Q.     Prior  to  August  1st,  1937. 

A.     Prior  to  that,  there  is  no  doubt  about  it. 

Mr.  Jacobs:     No  further  questions. 

Mr.  Fink:     No  further  questions. 

The  Witness:     Thank  you,  Judge. 
(Witness  excused.) 

Mr.  Fink:  If  Your  Honor  please,  at  this  time 
I  desire  to  offer  in  evidence  and  read  into  the  rec- 
ord, Treasury  Regulations  Nos.  90  and  91.  I  make 
that  offer  at  this  time. 

Mr.  Jacobs:  May  it  please  the  Court,  if  Mr. 
Fink  wants  to  introduce  it  I  won't  interfere,  but  T 
don't  think  it  is  necessarv. 
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The  Court:  You  can  call  attention  to  any  regu- 
lation in  the  statute.  There  is  no  requirement  that 
it  be  in  evidence,  is  there? 

Mr.  Fink:  If  your  Honor  please,  this  is  not  a 
statute.  This  is  a  regulation  adopted  by  the  Treas- 
ury Department. 

Mr.  Jacobs:  I  will  stipulate  that  these  regula- 
tions are  subject  to  judicial  notice,  the  Treasury 
regulations. 

The  Court:  They  may  be  taken  into  account  by 
the  Court  in  consideration  of  the  case, 

Mr.  Fink:  I  would  prefer,  your  Honor,  respect- 
fully [257]  disagreeing  with  the  Court,  I  prefer  to 
have  them  in  evidence  for  another  purpose. 

The  Court:  All  right.  Let  them  be  marked  in 
e\'idence. 

Mr.  Fink:  I  will  supply  a  copy  of  them.  I 
would  like  to  call  the  Court's  attention  to  a  part 
of  each  of  the  regulations. 

In  Regulation  No.  90,  reading  only  the  first  two 
sentences : 

"Generally  the  relationship  exists" — and 
this  speaks  of  employment: 

"Generally  the  relationshi])  exists  when  the 
person  for  whom  services  are  performed  has 
the  right  to  control  and  direct  the  individual 
who  provides  the  services,  not  only  as  to  the 
result  to  be  accomplished  by  the  work,  but  also 
as  to  the  details  and  means  by  which  the  result 
is  accomplished.    That  is,  an  employee  is  sub- 
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ject  to  the  will  and  control  of  the  employer  not 
only  as  to  what  shall  be  done  but  how  it  shall 
be  done." 

Further  in  the  regulation : 

''In  general  if  an  individual  is  subject  to 
control  and  direction  of  another  merely  as  to 
the  result  to  be  accomplished  by  the  work,  not 
as  to  the  means  and  methods  of  accomplishing 
the  result,  he  is  an  independent  contractor,  not 
an  employee." 

In  Regulation  No.  91,  I  want  to  read  just  the 
first  sentence  to  the  Court  and  I  will  supply  the 
copies : 

"The  relationship  between  the  person  for 
whom  such  services  are  performed  and  the  indi- 
vidual who  performs  such  services  must,  as  to 
those  services,  be  the  legal  relationship  of  em- 
ployer and  employee." 

Then  there  is  a  similar  sentence  defining  an  inde- 
pendent contractor,  which  I  have  heretofore  read. 

Mr.  Casaday,  please. 

The  Clerk:  Do  you  have  a  copy  you  want 
marked  ? 

Mr.  Fink:  I  am  going  to  supply  them.  Will 
you  reserve  two  numbers,  please,  one  will  be  Regu- 
lation No.  90,  the  first  one,  and  the  other  No.  91. 

The  Court :    They  will  be  No.  51  and  52. 

Mr.  Jacobs:  Mr.  Fink  need  not  supply  them  to 
the  Government. 
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called   as   a   witness   on   behalf   of   the   Plaintiffs; 
sworn. 

The  Clerk :    State  your  name  to  the  Court. 
A.     J.  D.  Casaday,  C-a-s-a-d-a-y. 

Direct  Examination 
By  Mr.  Fink: 

Q.     Mr.  Casaday,  what  is  your  occupation? 

A.  Circulation  manager  for  The  San  Francisco 
Examiner. 

Q.     How  long  have  you  been  such? 

A.     About  almost  13  years. 

Q.     Last  past?  A.     I  beg  your  pardon? 

Q.     13  years  last  past,  the  last  13  years?  [259] 

A.     The  last  13  years. 

Q.  Mr.  Casaday,  what  is  your  experience  in  the 
newspaper  business  ? 

A.  Well,  I  have  been  connected  with  various 
newspapers  all  over  the  country.  I  have  been  with 
the  Rocky  Mountain  News  of  Denver,  the  Denver 
Post,  the  Indianapolis  Star,  the  Buffalo  Times,  the 
Los  Angeles  Examiner  and  the  San  Francisco 
Examiner. 

Q.     Always  in  the  circulation  department? 

A.  No,  not  necessarily.  I  have  been  with  the 
circulation  departments  on  all  of  these  papers,  but 
in  various  other  departments  also. 

Q.  And  that  newspaper  work  has  been  the 
major  part  of  the  work  during  your  lifetime? 

A.     That  is  correct. 
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Q.  Now,  Mr.  Casaday,  were  you  one  of  the  pub- 
lishers' representatives  in  the  negotiations  on  all 
five  of  the  contracts  with  which  we  are  concerned 
here?  A.     I  was. 

Q.  And  you  appear  as  a  signer  of  several  of 
them,  do  you?  A.    That  is  correct. 

Q.  In  referring  to  the  1937  contract,  those  ne- 
gotiations, it  has  been  established,  opened  some  time 
in  the  month  of  June?  A.     They  did. 

Q.  Now,  do  you  know  what  time  the  question  of 
the  relationship  of  the  parties  arose  ? 

A.    I  do. 

Q.     Will  you  state  when. 

Mr.  Jacobs:  Objection.  Go  ahead,  I  withdraw 
the  objection.  [260] 

A.     Immediately. 

Q.  (By  Mr.  Fink)  :  And  I  assume  when  you 
say  immediately,  you  mean  at  the  first  meeting? 

A.     Yes. 

Q.  Was  there  an  agreement  upon  the  matter  of 
relationship? 

Mr.  Jacobs:  I  object,  your  Honor.  That  subject 
was  not  only  fully  covered,  but  it  is  fully  covered 
by  the  agreement  in  evidence. 

The  Court:  Of  course,  whether  an  agreement 
was  reached  is  best  evidenced  by  the  agreement. 
Isn't  that  true,  Mr.  Fink? 

Mr.  Fink:  Your  Honor,  I  can  only  repeat  what 
I  have  snid.  I  have  presented  a  witness  from  the 
Vendors  Union.  Now  I  am  presenting  one  of  the 
publishers'  representatives.   There  seems  to  be,  and 
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I  think  it  was  repeated  tliis  morning,  some  indica- 
tion at  least  that  this  is  not  a  tiiie  agreement;  that 
there  is  something  wrong  with  it.  Now,  I  am  at- 
tempting to  show  there  was  a  meeting  of  the  minds. 
I  am  trying  to  be  brief  with  it. 

The  Court:  You  have  already  made  out  a  prima 
facie  showing,  haven't  you,  that  the  parties  dealt 
at  arms'  length  and  that  as  a  result  of  discussion 
entered  into  this  contract? 

Mr.  Fink:  If  j'^our  Honor  please,  would  the 
Court  think  I  had  made  a  prima  facie  showing  with 
the  testimony  of  only  one  of  the  parties  to  the  con- 
tract? I  have  one  of  the  other  parties  to  the  con- 
tract now.  [261] 

The  Court:  Well,  the  Court  would  not  have  any 
objection  to  your  producing  evidence  any  way  you 
want  to.  That  particular  question  I  think  probably 
was  objectionable.  Can't  you  ask  some  general 
question  of  this  witness  that  will  cover  the  matter? 

Mr.  Fink:  I  will  withdraw  the  question,  and 
start  again. 

Q.  Mr.  Casaday,  there  was,  without  stating  what 
it  was,  there  was  a  discussion  at  this  initial  meeting 
as  to  the  relationship?  A.     There  was. 

Q.  And  did  that  question  thereafter  arise  during 
the  course  of  the  negotiations? 

A.     That  is  not  quite  clear  to  me. 

The  Court :  I  think  what  Mr.  Fink  wants  to  know 
is,  did  you  have  discussions  concerning  whether  the 
news  vendors  should  be  independent  contractors  or 
employees. 


342  Hearst  Publications,  Inc.  vs. 

(Testimony  of  J.  D.  Casaclay.) 

A.     After  the  initial  settlement'? 

The  Court:  At  any  time  from  the  first  time  you 
started,  negotiations. 

A.  From  the  time  we  first  started,  we  discussed 
it,  that  we  would  not  deal  on  any  basis  but  indepen- 
dent contractor  relationship. 

The  Court:  At  first  the  Union  was  opposed  to 
that.    Is  that  right? 

A.  Not  necessarily  so.  At  first,  as  I  recall,  the 
initial  proposition,  it  proposed  an  employee  rela- 
tionship; we  refused  to  negotiate  on  that  basis  at 
any  time.  [262] 

Q.  (By  Mr.  Fink)  :  And  did  the  Union  nego- 
tiating committee  accept  that  basis  of  negotiation? 

A.     They  did. 

Q.     Now.  V:\  the  year  1988  there  opened  negotia- 
tions which  culminated  in  the  contract  dated  1939. 
Did  that  issue  arise  at  that  time? 
'    A.    It  did  not. 

Q.  And  to  the  contracts  of  1940,  1942  and  1944, 
did  that  issue  arise  ?  A.     It  did  not. 

Q.  Mr.  Casaday,  are  you  familiar  with  the  man- 
ner and  means  of  delivery  of  newspapers  to  the 
vendors?  A.     I  am. 

Q.     How  are  they  so  delivered? 

A.     By  means  of  what  we  term  "wholesalers". 

Q.     And  those  wholesalers  are  your  employees? 

A.     They  are. 

Q.  Approximately  how  many  are  there  in  San 
•Fi'ancisco,  it  is  not  very  important,  on  The  Exam- 
iner? A.     On  The  Examiner? 
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Q.     Yes.  A.     About  40. 

Q.  Have  you  issued  any  instructions  to  those 
wholesalers  respecting  their  dealings  with  the  ven- 
dors? A.     I  have. 

Q.     Were  those  instructions  in  writing? 

A.     'They  were  not. 

Q.  How  were  the  instructions  communicated  to 
the  wholesalers'? 

A.     Through  their  immediate  superiors. 

Q.     And  who  would  that  be  ? 

A.     In  our  case  1 

Q.    Yes. 

A.  Mr.  B.  J.  Campbell  on  the  night  side,  and 
Mr.  Walter  Schaefer  on  the  morning  side. 

Q.  Can  you  recite  what  those  instructions  were 
and  are  ?  [263] 

Mr.  Jacobs :  May  it  please  the  Court,  the  instruc- 
tions which  are  pertinent  are  the  ones  given  to  the 
vendors  by  their  immediate  superiors,  not  what  in- 
structions this  witness  may  have  given  those  supe- 
riors. That  is  the  ground  of  the  objection,  that  it  is 
not  material  or  relevant  what  instructions  he  gave 
to  the  immediate  superiors  of  the  vendors. 

The  Court :  I  will  override  the  objection.  The 
Court  should  hear  the  whole  matter,  I  think. 

Q.  (By  Mr.  Fink)  :  Have  you  got  the  question 
in  mind? 

A.  I  would  appreciate  it  if  you  would  restate  the 
question. 

(Question  read  by  the  Reporter.) 
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A.  My  instructions  to  Mr.  Campbell  and  Mr. 
Schaeffer,  to  be  passed  on  to  the  wholesaler 

Mr.  Jacobs :  Mr.  Casaday  would  you  mind  giving 
the  date  and  point  of  time  in  this? 

The  Witness :    I  beg  pardon  ? 

Mr.  Jacobs :  Would  you  mind  identifying  this  as 
to  point  of  time? 

The  Court:  I  was  aliout  to  say,  does  that  cover 
the  period  1937  to  1940? 

A.  Yes,  sir.  My  instructions  to  these  gentlemen 
was  to  pass  along  to  the  wholesalers  to  treat  the 
vendors  as  independent  contractors  or  merchants, 
and  that  tliey  were  to  exercise  no  control  over  these 
news  vendors. 

Q.  (By  Mr.  Fink)  :  Did  you  give  those  instruc- 
tions more  than  once?  [264]  A.     Frequently. 

Q.  Do  you  know  of  your  own  knowledge  whether 
or  not  those  instructions  were  carried  out  by  your 
subordinates  ? 

A.     May  I  answer  that  in  my  own  way  ? 

The  Court :  What  do  you  mean  by  that  ?  Was  he 
present  when  the  instructions  were  given?  Is  that 
what  you  are  trying  to  bring  out? 

Mr.  Fink :    I  will  withdraw  that  question. 

Q.  Have  you  been  present  when  those  instruc- 
tions were  communicated  to  the  wholesalers? 

A.     To  the  wholesalers? 

Q.     Yes.  A.     Yes,  at  various  times. 

Q.  And  you  have  heard  those  actual  instructions 
given?  A.     To  the  wholesalers? 

Q.    Yes.  A.    Yes. 
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Q.  Have  you  any  other  employees  of  the  San 
Francisco  Examiner  who  contact  the  vendors  other 
than  the  wholesalers'?  A.     None. 

Q.  Then,  so  far  as  your  department  Is  concerned, 
is  the  news  vendor  free  to  offer  his  papers  in  any 
manner  he  sees  fit?  A.     He  is. 

Q.  Is  the  news  vendor  free  to  dispose  of  his 
papers  as  he  sees  fif? 

Mr.  Jacobs:  An  objection,  your  Honor.  That 
is  covered  by  your  Honor's  ruling  on  a  previous 
witness'  testimony,  whether  he  is  free  to  dispose 
of  them  as  he  sees  fit.  Your  Honor,  [265]  I  objected 
to  that  question  when  the  same  question  was  asked 
of  the  previous  witness,  on  the  ground  that  he  was 
required  to  sell  the  newspapers  undei'  the  terms  of 
the  contract. 

The  Court :  I  think  that  would  call  for  a  varia- 
tion of  the  terms  of  the  contract.  We  had  that  up 
before. 

Mr.  Fink :  Yes,  your  Honor,  we  discussed  it 
before.    I  recall  that. 

The  Court:  It  is  too  general  question  to  ask  the 
witness  for  his  conclusion. 

Mr.  Fink:  Well,  I  thought  I  narrowed  it.  I 
don't  want  to  argue  it  at  length.  I  thought  I  nar- 
rowed it,  showing  that  it  is  so  far  as  his  department 
is  concerned.  The  point  is,  our  position  is  there  is 
a  completed  sale  here. 

The  Court :  Of  course  the  contract  really  covers 
what  you  are  asking  the  witness  to  give  a  conclusion 
about. 
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Mr.  Fink:  Yes,  Your  Honor.  May  I  elaboi-ate 
a  moment  ?  A  strict  construction  of  the  contract 
would  indicate  that  the  vendor  would  have  to  do 
one  of  two  things,  either  he  was  to  sell  the  papers 
or  turn  them  in  for  credit.  That  is  a  contract  pro- 
vision. That  is  not  what  happens.  What  people 
do  under  a  contract,  how  they  themselves  construe 
it,  I  believe  is  evidence. 

The  Court:  Yes,  that  may  well  l)e,  but  I  don't 
think  the  question,  put  the  way  you  have  put  it, 
would  cover  that,  because  you  are  asking  the  \vit- 
ness  to  state  a  conclusion,  [266]  whether  the  man 
was  free  to  do  something  or  other.  That,  in  turn, 
calls  for  an  interpretation  of  the  contract.  You 
might  ask  him  what  actually  happens. 

Mr.  Fink:  I  think  your  observation  is  accurate. 
I  will  withdraw  the  question. 

Q.  Do  the  news  vendors  dispose,  to  your  knowl- 
edge, do  the  news  vendors  dispose  of  newspapers 
other  than  by  way  of  sale  or  return  for  c]edit f 

A.     They  do. 

Q.  And,  of  your  own  knovrlcdge,  can  you  state 
how  they  dispose  of  them,  other  than  by  sale  or 
return  for  credit? 

Mr.  Jacobs:  May  the  record  show  an  objection 
to  this  whole  line  of  testimony,  as  a  variation  of 
what  is  required  under  the  contract?  It  is  im- 
material, the  Government  submits,  whether  they  do 
those  things  in  violation  of  the  contract.  The  fact 
is,  they  are  required  in  the  contract  to  sell  the 
papers. 
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The  Court:     I  will  overrule  the  objection. 

Mr.  Fink:  You  may  answer,  under  the  ruling, 
Mr.  Casaday, 

A.     May  I  have  the  question  again? 
(Question  read  by  the  Reporter.) 

A.  In  some  instances  they  dispose  of  papers 
from  one  vendor  to  another  vendor. 

Q.     Anything  else? 

A.  Naturally  they  buy  papers  themselves,  par- 
ticularly The  Examiner. 

Mr.  Fink:  He  could  not  resist  that  plug,  your 
Honor.  [267] 

Q.  Do  you  maintain  any  payroll  for  the  news 
vendors  in  your  department? 

A.     I  beg  pardon? 

Q.  Do  you  maintain  any  payroll  for  the  news 
vendors  in  your  department  ? 

A.     "We  have  no  payrolls. 

Q.  Do  you  make  any  payments  to  the  vendors, 
and  confining  the  question  to  the  period  1937 
through  1940,  do  you  make  any  pa>inents  to  the 
news  vendors  other  than  as  may  be  required  under 
the  guarantee  provision  of  the  contract? 

A.    We  do  not. 

Q.  Approximately  how  many  vendors  sell  The 
San  Francisco  Examiner? 

Mr.  Jacobs:    Can  you  give  a  date  on  that? 

Mr.  Fink :  I  will  confine  it  to  the  period  1937  to 
1940. 

Q.  Approximately  how  many  vendors  sold  The 
San  Francisco  Examiner  during  that  period? 

A.     Approximately  250. 
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Q.  I  understand,  Mr.  Casaday,  that  The  Saii 
Francisco  Examiner  operates  with  The  San  Fran- 
cisco Chronicle  what  is  known  as  a  consolidated 
corner  basis.    Is  that  correct  ■? 

A.     That  is  correct. 

Q.  And  that  is  true  of  approximately  all  the 
cornel s  in  San  Francisco? 

A.  You  are  speaking,  are  you,  constantly  speak- 
ing of  1937  to  1940? 

Q.     1937  to  1940. 

A.  Mostly.  Thei'e  were  at  that  time,  as  I  recall 
it,  approximately  12  or  15  what  we  term  indepen- 
dent sales  locations  in  the  City. 

Q.     Out  of  the  several  hundred  vendors'? 

A.     Out  of  the  [268]  approximately  250. 

Q.  So  far  as  the  circulation  department  of  The 
San  Francisco  Examiner  is  concerned,  is  the  vendor 
free  to  circulate  around  the  area  of  his  corner? 

Mr.  Jacobs:  An  objection,  vour  Honor.  Again 
he  is  required  under  the  terms  of  the  contract 

Mr.  Fink:     I  withdraw  it  voluntarily. 

Q.  Do  you  know  of  your  own  knowledge  that 
vendors  sell  around  the  area  of  their  ovrn  corners? 

A.     T  do. 

Q.  Do  they  do  that?  Do  they  sell  around  the 
area  of  their  own  corners?  A.     They  do. 

Q.  Have  you  in  mind,  Mr.  Casaday,  the  number 
of  vendors  in  the  years  1937  to  1940  that  made 
profits  in  excess  of  the  guarantee  ? 

A.  You  wish  to  know  how  many  of  tlie  approxi- 
mately 250  vendors  made  profits  in  excess  of  the 
guarantee  ? 
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Q.     That  is  right.    Have  you  that  figure? 

A.     During  those  years'? 

A.  During  the  years  1937  to  1940.  I  would  say 
approximately  220  to  225. 

Q.  Of  the  250.  Mr.  Casaday,  will  you  briefly, 
please,  describe  the  operation  of  the  guarantee  pro- 
vision of  the  contract?  First,  do  you  subdivide  the 
operation  of  the  guarantee  provision  of  tlu'  contract 
between  the  papers'?  A.     We  do. 

Q.  And  that  is  handled  six  months  by  The  San 
Francisco  Examiner  and  six  months  by  The  Chron- 
icle? 

A.  You  mean,  each  paper,  each  six  months,  i-e- 
imburses  the  [269]  vendors  whose  profits  sold  short 
of  the  guarantee? 

Q.     Yes.  A.     That  is  correct. 

Q.  And  the  papers,  as  between  themselves,  settle 
the  balances,  whatever  they  may  be? 

A.     That  is  correct. 

Q.  Do  you  ever  put  vendois  on  a  corner,  or 
establish  a  corner  that  you  know  in  advance  will  not 
make  the  guarantee?  A.     Have  we  done  that? 

Q.  Yes,  I  say,  did  you,  during  this  period  1937 
to  1940  establish  corners  where  you  knew  in  advance 
the  corner  would  not  make  the  guarantee? 

A.     We  do,  or  we  did. 

Q.  And  is  there  a  circulation  reason  for  that 
act?  A.     There  is. 

Q.  Why  do  you  establish  corners  when  you  know 
in  advance  you  will  have  to  make  a  payment  under 
the  guarantee  provision  of  the  contract? 

A.    A  matter  of  service  to  the  public. 
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Q.  And  do  you  ever  do  it  ns  a  matter  of  competi- 
tion? A.    May  I  answer  that? 

The  Court :    lif  wants  you  to  tell  him. 

A.  Practically  everything  we  do  is  a  matter  of 
competition. 

Q.  (By  Mr.  Fink)  :  In  other  words,  the  news- 
paper business  is  one  of  the  few  competitive  busi- 
nesses? A.     I  think  so. 

Mr.  Linn :  I  think  that  is  calling  for  an  economic 
interpretation. 

The  Court :  I  suppose  that  is  true.  I  suppose  the 
Court  [270]  won't  close  his  eyes  to  the  fact  that 
San  Francisco  newspapers  are  in  competition  with 
each  other. 

^[r.  Jacobs:    I  have  no  objection. 

Q.  (By  Mr.  Fink)  :  Can  you  describe  for  the 
Court  the  manner  of  establishing  corners  in  ac- 
cordance wdth  the  provisions  of  the  contract  ?  How 
is  that  done,  Mr.  Casaday? 

A.  Well,  corners,  or  sales  locations  have  been 
established  over  a  great  many  years.  When  these 
sales  locations  for  any  reason  become  vacant,  it  is 
a  matter  of  common  knowledge  between  the  office 
and  the  News  Vendors  Union.  The  business  man- 
ager of  the  News  Vendors  Union  will  call  eithei* 
the  night  or  morning  representative  of  the  circula- 
tion department  of  The  Examiner,  stating  that  this 
sales  location  has  become  vacant,  and  offering  at 
the  same  time  a  list  of  names  of  news  vendors  who 
might  or  might  not  be  acceptable  to  the  circulation 
department.     Ultimately  the  business  manager  of 
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the  Union  and  tlie  representative  of  the  circulation 
department  agree  upon  one  of  this  list  of  members 
of  the  News  Vendors  Union  v/lio  is  av;d!a!)le   to 
cover  this  vacant  sales  location. 

Q.  And  those  vacant  sales  locations,  or  sales  out- 
lets, are  checked  how  often,  daily? 

A.     Might  I  ask  what  you  m.ean  by  "checked'"? 

Q.  Well,  yes,  I  mean  this,  how  often  do  you 
make  a  check  to  ascertain  whether  there  are  vacan- 
cies? [271] 

A.  There  necessarily  is  not  a  check.  When  the 
wholesaler  covers  his  district  and  the  location  is 
vacant,  he  will  notify  both  the  Union  and  the  office. 

Q.  And  from  that  you  get  the  information  to 
till  the  vacanacy?  A.     That  is  correct. 

Q.  Now,  Mr.  Casaday,  does  The  San  Francisco 
Examiner  have  a  group-insurance  plan,  the  group- 
insurance  plan  covering  employees,  life  insurance? 

A.     Life  insurance?     They  do, 

Q.  Are  the  news  vendors  included  in  that  group, 
life  insurance? 

Mr.  Jacobs:  An  objection,  your  Honor,  to  this 
whole  line  of  questioning,  whether  they  are  treated 
as  employees,  in  the  life  insurance  plan,  is  incom- 
petent and  irrelevant,  the  Government  submits, 
whether  they  treat  them  as  employees  or  not, 
whether  they  are  covered  under  the  group  insur- 
ance plan  or  not. 

The  Court :    Why  would  it  be  ? 

Mr.  Jacol)s:  ]\[Ay  it  please  llie  Court,  obviously 
the  publishers  are  not  going  to  recognize  them  as 
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employees,  cover  them  in  a  group  insurance  plan, 

if  they  had  a  contract  that  they  were  not  employees. 

The  Court:    What  is  wrong  with  that? 

Mr.  Jacobs:  It  is  a  self-serving  statement.  It 
does  not  prove  anything. 

The  Court:  I  mean,  I  can  contract  any  way  T 
want  to,  may  I  not?  [272] 

Mr.  Jacobs:  The  question  is  whether  they  were 
covered  in  a  group  insurance  plan  of  emploj^ees. 

The  Court:  Well,  I  must  confess  I  don't  see  why 
that  would  be  immaterial.  The  Court  should  hear 
all  the  evidence  to  show  what  the  actual  status  of 
the  news  vendors  is,  in  order  to  determine  whether 
or  not  the  statute  is  applicable. 

Mr.  Jacobs:  Yes,  your  Honor.  The  ultimate 
question — I  am  not  trying  to  exclude  evidence  from 
the  Court — would  be  whether  they  are  or  are  not 
insured  under  the  group  insurance  plan  of  the  pub- 
lishers, does  not  prove  or  disprove,  or  add  to  or  dis- 
prove to  that  question. 

The  Court :    I  will  overrule  the  objection. 

Mr.  Fink:    Have  you  the  question  in  mind? 

A.  I  think  so,  but  I  would  appreciate  hearing 
it  again. 

(Question  read  by  the  Reporter.) 

A.    They  are  not. 

Q.  Does  The  San  Francisco  Examiner,  so  far 
as  you  know,  pay  Social  Security  taxes  on  these 
vendors?  A.     They  do  not,  not  that  I  know. 

Mr.  Jacobs:  Of  course,  if  it  please  the  Court, 
that  is  the  issue  before  this  Court. 
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The  Court :    Whether  they  should  pay,  yes. 

Mr.  Jacobs:  He  cannot  answer  whether  they 
should  or  not. 

The  Court:  This  was  a  tax  paid  under  protest, 
was  it  not? 

Mr.  Fink:  Yes,  your  Honor,  paid  under  pro- 
test and  a  [273]  claim  for  refund  at  the  same  time. 

Q.  Does  your  San  Francisco  Examiner  pay 
under  the  Federal  Unemployment  Tax  Act,  or  under 
the  State  system  on  these  vendors'? 

A.     They  do  not. 

Q.  Does  The  San  Francisco  Examiner  have  a 
vacation  plan  for  employees'?  A.     They  have. 

Q.    Are  vendors  given  a  vacation  with  pay  ! 

Mr.  Jacobs:  May  the  record  show  an  objection 
to  this  whole  line  of  testimony,  as  to  how  the  ven- 
dors are  compared  in  treatment  with  other  e^ii- 
ployees. 

The  Court :  Well,  you  may  note  the  objection.  It 
is  very  difficult  to  rule  on  an  objection  to  a  line  of 
examinntion.  If  you  are  objecting  to  this  question, 
I  will  overrule  it. 

A.     They  are   not. 

Q.  (By  Mr.  Fink)  :  Do  you  furnish  vendors 
with  transportation'?  A.     We  do  not. 

Q.  Do  you  furnish  them  with  any  money  which 
might  be  called  an  expense  account  or  something  of 
that  sorf?  A.     We  certainly  do  not. 

Q.  Is  the  vendor  free  at  all  times  to  sell  non- 
competitive articles? 

Mr.  Jacobs:  Objected  to  as  calling  for  a  con- 
clusion. 
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The  Court:  Yes,  the  contract  provides  that  can 
be  done,  as  I  recall  it. 

Q.  (By  Mr.  Fink)  :  Well,  do  the  vendors  in  San 
Francisco  sell  [274]  non-competitive  articles'? 

Mr.  Jacobs:  An  objection,  on  the  ground  of 
materiality,  if  your  Honor  please.  Whether  they 
do  or  not  is  immaterial,  the  Government  submits. 

The  Court :    I  will  overrule  the  objection. 

A.     They  do. 

Q.  (By  Mr,  Fink)  :  Do  the  vendors  in  San 
Francisco,  to  your  knowledge,  engage  in  activities — 
J  will  withdraw  the  question. 

Q.  Do  the  vendors  engage  in  employment  after 
they  have  finished  their  contract  obligation? 

The  Court:     I  don't  see  the  materiality  of  that. 

Mr.  Fink:  All  right,  your  Honor,  I  will  with- 
draw it. 

The  Court :  That  would  be  ti'ue  in  any  case.  A 
man  during  a  period  that  he  is  not  bound  to  per- 
form imder  another  agreement,  can  do  something- 
else. 

Mr.  Fink :  If  your  Honor  please,  I  agree  heartily, 
but  may  the  record  show  that  I  am  framing  my 
question  now  on  a  State  Government  form.  The 
State  Government  thinks  it  important,  I  agree  with 
the  Court  heartily,  I  don't  think  it  amounts  to  any- 
thing, but  the  Great  State  of  California  thinks  it 
does, 

Q.  Mr.  Casaday,  is  the  vendor  required  to  at- 
tend any  meetings  by  The  Examiner? 

A.     We  do  not  have  any  meetings. 
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Q.     Therefore  he  is  not  required  to  attend  any. 

A.     He  is  not  required  to  attend  any  nieetinc^s. 

Mr.  Jacolis:    Which  they  do  not  have. 

Q.  (By  Mr.  Fink)  :  Do  you  exercise  any  coi^- 
trol,  or  have  any  way  of  exercising  control  over  the 
manner  of  the  sale  of  the  newspapers'? 

Mr.  Jacobs:  An  objection,  whether  it  is  exer- 
cised. 

The  Court:  I  think  you  have  covered  that  factu- 
ally, Mr.  Fink. 

Q.  (By  Mr.  Fink)  :  Do  you  have  anything  to 
do  with  the  matter  of  the  vendors'  collections  from 
his  customers'?  A.     We  have  not. 

Q.  Have  you  any  knowledge  in  your  depart- 
ment of  any  credit  relationship  the  vendor  may  have 
with  his  customers'? 

A.  We  have  no  knowledge  of  any  such  arrange- 
ments. 

Q.  Mr.  Casaday,  do  you  from  time  to  time  get 
from  the  •)ub]ic  or  other  sources  complaints  against 
individual  vendors'?  A.     Occasionally. 

Q.  What  do  you  mean  by  occasionally'?  Ho\v 
frequently*?  Just  an  approximation,  how  many 
would  you  have,  say,  in  a  period  of  a  year"? 

A.     Three  or  four. 

Q.  How  are  they  handled  when  they  come  to 
you*?  A.     They  are  referred  to  the  Union. 

Q.  Did  you  do  anything  about  it,  as  regards  the 
individual  vendor'? 

A.  Our  Mr.  Campbell  and  Mr.  Schaeffor  discuss 
it  with  the  business  manager  of  the  Union,  and  it  is 
usually  adjusted  satisfactorily  to  everyone.   [276] 
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Q,     Do  you  discharge  tlie  vendor? 

A.    We  do  not. 

Q.  Mr.  Casaday,  do  yon  know  of  your  own 
knowledge  whether  the  vendors  employ,  themselves, 
employ  substitutes  ? 

Mr.  Jacobs:  An  objection,  on  the  ground  of 
materiality  and  relevancy.  The  same  question  was 
asked  the  previous  witness  and  ruled  on.  Whether 
they  engage  other  employees,  or  not,  is  immaterial 
and  irrelevant.  Your  Honor  also  ruled  on  the  same 
question  asked  a  previous  witness. 

The  Court:    I  cannot  say  that  I  recall  that. 

Mr.  Jacobs:  The  same  question  was  asked  of 
Mr.  Parrish,  if  I  recall  correctly,  and  the  same  ob- 
jection made,  and  the  objection  was  sustained.  I 
cannot  refer  to  it  at  a  moment's  notice,  but  the  same 
question  was  asked. 

The  Court:  I  don't  see  that  it  has  any  impor- 
tance one  way  or  the  other.  So  far  as  this  witness, 
I  suppose  it  can  be  safely  said  that  The  Examiner 
or  The  Chronicle  don't  care  particularly  who  sells 
papers,  as  long  as  they  are  sold. 

Mr.  Fink:  If  your  Honor  please,  the  question 
is  directed  to  another  point.  The  point  involved 
is  this:  we  wish  to  show  that  the  vendor  indepen- 
denth^  of  anything  the  publisher  knows,  employes 
upon  his  own  basis,  makes  his  own  arrangement, 
and  from  time  to  time  employs  other  people.  Now, 
we  don't  know  anything  about  that. 

The  Court:  Is  there  anything  in  the  contract 
that  prohibits  that?  [277] 
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Mr.  Fink:  No,  Your  Honor,  not  a  tliinj?  in  i]w 
contract  that  prohibits  that. 

The  Court:    Is  that  right? 

Mr.  Jacobs:  There  is  not  anything  in  tlie  con- 
tract that  authorizes  it. 

The  Court :    The  contract  is  silent.    Is  that  right  ? 

Mr.  Jacobs:  May  it  please  the  Court,  T  would 
not  go  so  far  as  to  say  it  is  silent.  This  individual 
is  engaged  to  sell  the  papers.  Your  Honor  has  the 
form  of  contract,  John  Jones  engaged  to  sell  papers 
under  the  terms  of  the  Union  contract,  not  to  set  iip 
in  business. 

The  Court:  Well,  if  the  contract  does  not  pro- 
hibit it,  I  think  I  will  allow  the  question. 

Mr.  Jacobs:  If  it  please  the  Court,  we  want  the 
record  clear  on  that.  We  say  the  contract  does 
prohibit  it,  in  that  the  contract  is  foi-  the  vendor 
to  sell  the  newspapers,  the  vendor  individually. 

The  Court:  Well,  under  your  opponent's  con- 
struction, he  could  still  be  an  independent  contractor 
and  sell  those  papers.  If  he  were  an  independent 
contractor,  then  there  would  be  liberty  of  actioii  to 
have  someone  else  do  part  of  his  work,  according 
to  their  contention.  I  think  the  evidence  should 
go  in  for  what  it  is  worth.  Didn't  Mr.  Parrish 
testify  to  that  ? 

Mr.  Fink:  No,  your  Honor.  This  particular 
evidence  has  [278]  gone  in. 

The  Court:  I  will  let  it  go  in.  Let  the  witness 
testify. 

A.     May  I  have  the  question? 
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The  Court:  He  wants  to  know  if  you  know  of 
your  own  knowledge  that  the  news  vendors  have 
other  men  help  them  out  selling  papers. 

A.  Yes,  to  my  knowledge,  it  used  to  be  the  prac- 
tice for  the  vendors  to  have  someone  relieve  them 
while  they  went  to  eat,  or  for  other  reasons  that 
they  might  want  to  leave  their  sales  locations  tem- 
porarily. 

Q.  (By  Mr.  Fink)  :  And  they  do  from  time  to 
time  leave  their  sales  locations  and  put  somebody 
else  on  the  location?  A.     That  is  correct. 

Q,  And  do  you  have  any  report  in  your  office  as 
to  that  activity? 

A,     We  are  not  interested  in  it. 

The  Court :    You  get  no  report. 

A.     We  get  no  report. 

Q.  (By  Mr.  Fink)  :  Do  you  know  who  the  sub- 
stitute is  who  may  be  engaged  by  the  individual 
vendor?  A.     We  do  not. 

Q.  Mr.  Casaday,  I  hand  you  a  mimeographed 
form,  two  mimeographed  forms,  one  labeled  at  the 
upper  left-hand  corner  "A.  M."  and  then  "P.  M." 
Are  those  forms  used  by  The  San  Francisco  Exam- 
iner? A.     They  are. 

Q.  Mr.  Casaday,  we  are  interested,  if  you  please, 
what  is  the  distinction  between  the  forms,  the  one 
labeled  "A.  M."  and  the  one  labeled  "P.  M."? 

A.     I  did  not  get  the  question.  [279] 

Q.  Why  is  one  form  labeled  "A.M."  and  one 
fon^i  In'iHed  "P.M."? 

A.  Because  on  our  paper  there  is  a  distinction 
between  the  ni<Tht  side  and  the  morning  side  for 
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selling  papers.    The  P.M.  means  sales  tliat  are  the 

first  edition  up  to  around  midniglit.     On  the  night 

side.     The  morning,  A.M.,  is  the  sale  of  the  final 

edition. 

Mr.  Fink:  I  seem  to  he  having  some  trouljle 
with  these  forms. 

The  Court:  Before  you  get  this  straightened 
out,  prohahly  it  is  an  appropriate  time  for  the 
morning  recess. 

Mr,  Fink:  Thank  you,  your  Honor.  I  am  glad 
of  the  opportunity. 

(Recess.) 

Q.  (By  Mr.  Fink):  Mr.  Casaday,  to  the  two 
sheets  which  I  handed  3^ou  just  hefore  the  recess, 
I  have  added  a  number  of  other  sheets.  What  are 
those  forms,  please"? 

A.  These  are  forms  we  used  at  one  time  to 
keep  a  tally  of  the  sales  records  on  tl^e  variDTis 
locations  in  San  Francisco. 

Q.     And  that  form  is  made  up  in  your  office? 

A.     It  is. 

Q.  And  what  is  the  foundation  in  which  the 
matter  is  transposed  on  lo  this  form?  Where  do 
you  get  the  information  that  goes  on  this  form? 

A.  We  required  at  times  for  the  wholesalers 
to  give  us  that  information. 

Mr.  Fink:  If  your  Honor  please,  I  ask  that 
this  group  of  forms  be  introduced  in  evidence  and 
be  given  an  exhibit  [280]  number. 
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Mr.   Jacobs:     No  objection. 

(The   documents   referred   to   were   received 
in  evidence  as  Plaintiff's  Exhibit  No.  53.) 

Q.     (By   Mr.    Fink) :      Now.    Mr.    Casaday,    on 

this  group  of  forms  Exhibit  No.  53  I  note  in  the 
left-hand  corner,  or  on  the  left-hand  side  of  the 
page,  there  are  designations  by  streets.  What  are 
those  designations? 

A.  Those  are  designations  of  sales  locations  or 
corner  where  we  sell"  The  Examiner. 

Q.  Yes,  And  is  that  the  method  that  you  used 
in  keeping  track  of  the  sales  on  the  streets  by  the 
vendors  ? 

A.  Well,  not  necessarily.  We  use  this  in  keep- 
ing track  of  our  own  records.  We  do  not  have  a 
lot  of  the  names  of  news  vendors. 

Mr.  Jacobs:  If  your  Honor  please,  the  witness 
is  going  into  a  lot  of  things  not  responsive  to  the 
question,  and  I  move  that  it  be  stricken.  He  was 
asked  if  that  was  the  method  by  which  they  kept 
records.     The  answer  obviously  is  no. 

The  Court:     What  is  this  sheet? 

Q.  (By  Mr.  Fink)  :  Well,  let's  respond  to  the 
Court's  question.    What  is  the  sheet,  those  sheets? 

A.  These  sheets  are  a  chart  and  listed  on  these 
sheets  are  the  sales  locations  or  corners  in  San 
Francisco,  for  the  [281]  purpose  of  telling  us  how 
many  j^apers  we  sell  at  each  location. 

The  Court:  You  keep  a  record  on  the  sheet  of 
how  manv  vou  sell  at  each  location? 
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A.  At  times,  not  always.  Whenever  we  want 
the  information  we  keep  it. 

Q.  (By  Mr.  Fink):  And,  Mr.  Casaday,  that 
form  is  written  upon  the  basis  of  comers,  rather 
than  names  of  vendors'?  A.     That  is  correct. 

Q.     Are  any  reports  made  to  you  by  the  vendors  ? 

A.     I  lost  that  question, 

Q.     Are  any  reports  made  to  you  by  the  vendors'? 

A.     No  reports  by  the  vendors. 

Q.  Does  the  vendor  report  in  person  to  the 
circulation  department  of  The  Examiner"? 

A.  They  do  not.  Your  Honor,  may  I  qualify 
that? 

The  Court:  The  witness  wants  to  qualify  the 
answer. 

Q.     (By  Mr.  Fink)  :     Co  ahead. 

A.  In  several  instances  there  are  news  vendors 
that  come  to  the  alley  to  get  their  papers  if  they 
are  situated  right  on  the  adjoining  corner. 

Q.  But  that  is  done  bv  them  for  their  own  con- 
venience? A.     That  is  right. 

Q.  You  would  deliver  the  papers  by  your  ordi- 
nary distribution  system?  A.     We  would. 

Q.  Mr.  Casaday,  in  answer  to  a  question  of  mine 
as  regards  [282]  the  1938-1939  negotiations,  I  think 
you  said  that  the  question  of  the  relationship  did 
not  arise.  Do  you  recall  how  that  negotiation 
started  ? 

A.  Well,  T  do  not  recall  that  that  iiarticulai' 
noG'otiation  was  any  different  than  anv  other  nego- 
tiation.    The  usual  procedure  is  for  the  TTnion  to 
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submit  us  a  proposal,  and  we,  in  turn,  send  them 
a  counter-proposal,  our  counter-proposal  in  effect 
always  has  been  the  previous  contract. 

Q.  And,  in  1938  did  you  see  any  opening  pro- 
posal of  the  Union?  A.     I  did  not. 

Mr.  Fink:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Jacobs: 

Q.  Mr.  Casaday,  jon  stated  '  that  of  your  own 
knowledge  you  know  that  the  vendors  dispose  of 
newspapers  other  than  by  selling  them  or  return- 
ing them  to  the  publisher.  What  is  your  source 
of  information "? 

A.  The  source  of  the  information  I  have  in 
regard  to  the  reply  I  gave  to  that  question  is  re- 
ports that  I  get  from  my  assistants. 

Q.  Then  you  don 't  know  of  your  own  knowledge, 
do  you,  Mr.  Casaday? 

A.  Only  to  the  extent  of  how  far  I  rely  on  my 
operations. 

Q.  You  have  never  seen  a  news  vendor  dispose 
of  papers,  have  you,  other  than  by  selling  or  re- 
turning  them?  A.     Personally?    [283] 

Q.     Yes.  A.     No,  I  have  not, 

Q.  You  also  stated.  Mr.  Casada}^,  that  you  know 
of  your  own  knowledge  that  news  vendors  engage 
other  persons  to  act  as  substitutes  for  them.  What 
is  the  source  of  that  information? 

A.  At  times  I  have  personally  wandered  around 
the  streets  of  San  Francisco,  and  I  do  know,  I 
have  known  certain  news  vendors  and  their  loca- 
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tions,  and  even  the  nights  they  were  supposed  to 
be   selling  papers,   and   in   jiassing  these  locations 
I  have  seen  strangers  selling  the  papers. 

Q.  How  do  yon  know,  Mr.  Casaday,  whether 
the  individuals  yon  saw  on  the  corners  were  not 
people  who  were  engaged  through  the  normal  pro- 
cedure, through  the  Union,  for  that  night '? 

A.     Because  I  have  discussed  it  with  the  vendors. 

Q.  Then  occasionally  the  ncAvs  vendor  has  con- 
tacted somebody  in  the  circulation  department 
other  than  the  wholesalers. 

A.     Not  necessarily. 

Q.  I  did  not  say  whether  it  was  necessary  or 
not.  Occasionally  he  does  have  those  contacts  with 
the  head  of  the  circulation   department. 

A.     No. 

Q.  Wlien  you  say  you  talked  with  news  vendors 
on  the  corners 

A.     Well,  but  that  is  not  a  business  contact. 

Q.     What  were  yon   discussing,  social  life? 

A.     Yes. 

Mr.  Fink:  I  object  to  that  as  frivolous,  and 
argumentative. 

Mr.  Jacobs:  No,  I  mean  the  question  seriously. 
He  said  it  was  not  a  business  contp.ct.  [284] 

The  Court:  Well,  you  are  contending  that  this 
whole  arrangement  was  a  Inisiness  contact? 

Mr.  Jacobs:  No,  but  the  witness  stated  on  dires^t 
examination  there  was  no  contact  other  than  with 
wholesalers,  by  the  vendors.  This  witness  now 
says  he,  himself,  made  contact. 
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The  Court :  I  think  that  is  not  much  of  a  point, 
Counsel.  The  witness  was  merely  responding  to 
your  inquiry  as  to  how  he  happened  to  know  that. 
He  said  he  went  around.  It  does  not  somid  to  me 
unreasonable  that  he  would  go  around  and  talk 
to  some  of  the  news  vendors  and  talk  with  some 
of  the  news  vendors. 

Mr.  Jacobs:  On  the  contrary,  it  would  be  very 
reasonable.  I  quite  agree  with  your  Honor.  But 
it  is  (ijuite  unreasonable  to  say  that  nobody  con- 
tacted the  vendors  other  than  the  wholesalers. 

Mr.  Fink:     Well,  that  is  the  fact. 

The  Court:  I  don't  see  what  the  question  of 
contact  has  to  do  with  it.  Any  business  relation- 
ship, whether  independent  contractor,  emplo3Tnent, 
anything  else,  bears  a  contact  between  the  parties. 
That  is  not  any  point  at  issue.  It  is,  What  is  the 
status  ? 

Mr.  Jacobs:  May  it  please  the  Court,  I  did  not 
raise  this  particular  issue.  Mr.  Fink  asked  this 
witness;  he  made  a  point  of  it,  whether  anybody 
in  the  circulation  department  [285]  contacted  them. 

The  Court:  Go  ahead  and  answer  the  question. 
Is  there  still  a  question  unanswered? 

Mr.  Jacobs:     I  will  withdraw  the  question. 

Q.  Mr.  Casaday,  is  it  a  fair  statement  to  say 
that  the  function  of  circulation  manager  of  your 
paper,  your  job,  is  to  sell  or  to  have  as  man}^  San 
Francisco  Examiners  sold  as  iDossible? 

A.  Well,  that  usually  is  the  function  of  a  cir- 
culation manager. 


United  States  of  America  365 

(Testimony  of  J.  D.  Casaday.) 

Q.  Yes,  that  is  quite  obvious.  That  is  your  re- 
sponsibility, is  that  right*? 

A.     That  is  m}^  responsibility. 

Q.  Now,  who  are  your  immediate  subordinates 
in  the  circulation  department "? 

A.     You  want  me  to  name  them  all  1        ■ 

Q.  Not  necessarily  by  name,  but  by  position. 
You  have  an  assistant  circulation  manager? 

A.  Yes,  we  have  an  assistant  circulation  man- 
ager, a  night  circulation  manager,  a  home  delivery 
circulation  manager,  a  news  stand  circulation  man- 
ager, a  suburban  circulation  manager,  a  country 
circulation  manager,  and  an  east-baj  circulation 
manager. 

Q.     Do  you  have  a  street  circulation  manager? 

A.     No,  we  do  not. 

Q.  Who  in  .your  circulation  department  is  re- 
sponsible for  the  delivery  of  papers  to  the  vendors? 

A.     The   wholesalers. 

Q.     And  who  are  those  responsible  to? 

A.  I  have  already  answered  that  question.  Do 
you  want  me  to  answer  it  again?  [286^ 

Q.  You  gave  their  names.  I  don't  believe  you 
gave  their  position  or  functions. 

A.  On  the  night  side,  the  niiiht  circulation  man- 
ager; on  the  morning  side,  it  is  the  city  circulation 
manager. 

Q.  The  wholesalers  are  responsible  directly  to 
the  night  circulation  manager  and  the  day  circula- 
tion manager? 

A.     And  the  city  circulation  manager. 
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Q.     With  no  intermediate  superiors,  is  that  right  ? 

A.     Several  supervisers. 

Q.     What  is  the  function  of  those  supervisers^ 

A.     They  check  out  the  papers  to  the  wholesalers. 

Q.  Do  they  supervise  the  work  of  the  whole- 
salers f 

A.  Not  necessarily.  It  is  more  of  a  check-in 
and  check-out  job. 

Q.  How  many  supervisers  are  employed  on  the 
day  side  and  the  night  side? 

A.  Would  you  mind  qualifying  that  question  to 
whether  it  refers  to  news  vendors  or  the  whole 
•operation? 

Q.     I  mean,  to  the  news  vendors. 

A.  We  have  one  on  the  night  side  and  one  on 
the  morning  side. 

Q.  Nov/,  is  the  supervisor's  duty  confined  solely 
to  the  premises  of  the  San  Francisco  Examiner'? 

A.     Tn  our  case  they  are. 

Q.     He  never  goes  outside  the  premises? 

A.  When  you  say  "never,"  Mr.  Jacobs,  that 
would  confine  all  of  his  work  to  the  particular  issue 
on  hand,  and  that  is  not  true.  [287] 

Q.  I  want  to  know  what  occasion  there  is  for 
him  to  go  outside,  if  there  is  an  occasion. 

A.  Well,  he  might  take  a  bimdle  over  to  the 
Greyhound  Bus  Station,  when  a  bundle  has  been 
.missed;  he  might  go  on  an  errand  for  me. 

Q.  Now,  Mr.  Casaday,  the  distribution  of  the 
street  vendors'  newspapers,  to  the  street  vendors, 
is  divided  into  districts,  is  it  not? 

A.     That  is  correct. 
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Q.  In  the  years  1937  to  1940,  how  many  dis- 
tricts did  you  have? 

A,     I  could  not  recall  exactly. 

Q.     Can  you  recall  approximately  f 

A.     The  operation  changes  completely. 

Q.  Would  you  say  more  than  50,  or  more  than 
15?  A.     Between  1937  and  1940? 

Q.    Yes. 

A.  Oh,  I  Avould  say  about  somewhere  between  10 
and  20  at  that  time. 

Q.  Between  10  and  20  districts.  And  to  each 
one  of  these  is  assigned  a  wholesaler.  Is  that 
correct?  A.     That  is  correct. 

Q.  Is  there  one  wholesaler  to  each  district  on 
the  day  side,  and  one  on  the  night  side? 

A.     At  times  they  overlap. 

Q.  But,  normally,  there  is  one  wholesaler  for 
each  district  on  the  day  side,  and  one  wholesaler 
for  each  district  on  the  night  side? 

A.     Normally. 

Q.  Mr.  Casaday,  occasionally  during  the  years 
1937  to  1940  The  San  Francisco  Examiner  em- 
ployed new  wholesalers.  Is  that  [288]  true? 

A.     1937  to  1940? 

Q.     Yes. 

A.  Yes,  occasionally  we  have  employed  new 
wholesalers  ever  since  I  have  been  there. 

Q.  Now,  who  instructs  tlie  new  wholesaler  upon 
his  duties? 

A.  Well,  the  wholesalers  are  furnished  by  a 
drivers'  union  and  they  are  supposed  to  be  experi- 
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enced  and  competent  men,  and  they  possibly  get 
little  instruction.  The  only  instructions  that  are 
necessary  to  the  operations  we  have,  as  I  have 
mentioned  a  little  while  ago,  are  in  regard  to  the 
relationship  of  the  news  vendors,  the  time  of  check- 
ing in  and  out,  things  of  that  kind. 

Q.  I  ask  you  again,  who  instructs  the  whole- 
saler? A,     Their    immediate    superior. 

Q.     The  superviser,  is  that  correct? 

A.     No,  the  supervisers  do  not. 

Q.     You   mean   the   night   circulation   manager? 

A.  The  night  circulation  manager  on  the  night 
side,  and  the  city  circulation  manager  on  the  morn- 
ing side. 

Q.  The  first  time  the  wholesaler  makes  his  de- 
livery, the  new  wholesaler,  is  it  not  customary  for 
an  employee  familiar  with  the  district  to  take  him 
around  or  drive  around  the  district  with  him? 

A.  Not  always.  As  I  told  you  before,  Mr. 
Jacobs,  they  are  supposed  to  be  competent  and 
know  the  city,  and  they  work  from  a  route  list. 

Q.     Have  they  always  been  competent?  [289] 

Mr.  Fink:  Oh,  I  object  to  that  as  incompetent 
and  irrelevant. 

The  Court:     Is  there  any  importance  to  this? 

Mr.  Jacobs:  I  am  trying  to  go  into  the  relation- 
ship of  the  supervisors  to  the  vendors  and  bring  onf 
that  they  must  receive  some  instructions.  Tbo  wit- 
ness has  evaded  it  so  far. 

Mr.  Pink:  I  object  to  that  statement,  and  it  is 
not  true. 
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The  Court:     Well,  I  will  ask  you  a  quesfion : 

Q.  What  instructions  do  you  ordinarily'  give  td 
a  man,  a  new  man,  who  comes  on  as  a  wholesaler"? 
What  procedure  does  he  go  through? 

A.  Well,  your  Honor,  may  I  say  that  the  instruc- 
tion would  be  according  to  how  we  felt,  or  the  night 
circulation  manager  or  the  morning  circulation 
manager  felt  as  to  his  competency. 

Q.  If  a  man  came  along  that  the  circulation 
manager  knew  had  been  doing  that  work  before,  he 
would  not  spend  much  time  ? 

A.     No  instructions;  give  him  a  route  list. 

Q.  Suppose  the  applicant  was  a  newcomer, 
would  there  be  anything  particular  the  circulation 
manager  would  tell  him? 

A.  In  assigning  a  district  to  him  he  would  give 
him  the  route  list,  ask  if  he  was  familiar  with  the 
district,  if  he  could  find  his  way  aroimd.  He  would 
explain  the  relationship  with  the  news  vendors, 
the  method  of  collecting  for  the  papers,  how  he  had 
to  turn  in  those  collections,  and  any  essential  infor- 
mation necessary  to  the  operation  of  a  wholesaler. 

Mr.  Jacobs:     Mark  this  for  identification,  please. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  O  for  Identification.) 

Mr.  Jacobs:  I  show  you  Defendant's  Exhibit  O 
for  identification,  and  ask  you  if  you  have  seen  this 
document  or  one  similar  to  it.  That,  I  appreciate,  is 
a  photostat  of  an  original. 

A.     I  have  never  seen  this  personally. 
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Mr.  Fink:  Pardon  me,  may  I  have  the  courtesy 
of  seeing  it,  please? 

Q.     (By  Mr.  Jaco1)s) :     Mr.  Casaday 

Mr.  Fink:  Just  a  moment,  please.  I  would  like 
to  look  at  this  document. 

Mr.  Jacobs:  I  have  not  asked  a  question  on  it, 
and  I  have  not  offered  it  in  evidence. 

Mr.  Fink:  You  have  had  it  marked  for  identifi- 
cation. 

Mr.  Jacobs:  Is  that  any  reason  to  interrupt  the 
testimony,  your  Honor? 

The  Court:  Well,  let's  not  get  all  mad  at  one 
another  about  a  little  thing  like  that. 

.  Q.  (By  ^Ii:  Jacobs) :  Mr.  Casaday,  do  the 
wholesalers  receive  instructions  as  to  the  obligations 
of  the  vendor  under  his  contract? 

A.     I  am  sorry,  I  did  not  hear  that,  Mr.  Jacobs. 

Q.  Do  the  wholesalers  receive  instructions  as  to 
the  obligations  [291]  under  the  contract  between  the 
Publishers  and  the  News  Vendors  Union  ? 

A.  The  contract  has  been  explained  to  the  whole- 
salers. 

Q.  You  explain  to  the  wholesalers  the  sales 
period,  when  the  vendors  are  expected  to  be  on  the 
corners.   Is  that  correct  ? 

A.  The  wholesaler  knows  what  time  they  are 
supposed  to  be  there. 

Q.     How  does  he  know  that? 

A.  Because  it  has  been  a  practice  that  has  been 
built  up  for  a  period  of  years. 
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Q.  And  occasionally,  when  you  get  a  new  whole- 
saler, he  has  to  be  told,  does  he  not? 

A.  He  is  told  when  vendors  are  supposed  to  be 
there  on  the  entire  district.  '  '     '    ■    ' 

Q.  Also  he  is  told  what  to  do  in  case  a  vendor  is 
drunk  on  a  corner,  is  he  not. 

A.     Of  course. 

Q.  Also  he  is  told — what  are  his  instiaictions  in 
that  regard?  A.     I  beg  pardon? 

Q.  What  are  his  instructions  in  a  case  where  he 
finds  a  vendor  drunk  on  the  corner? 

A.  His  instructions  are  either  to  call  in  on  the 
telephone  verbally  and  make  a  report  of  it,  or  file 
a  memorandum  when  he  leaves  his  shift. 

Q.  Have  you  ever  known,  in  the  years  1937  to 
1940,  where  a  wholesaler  checked  out  a  news  vendor 
before  the  end  of  the  sales  period  because  he  was 
drimk  ? 

A.     Not  to  my  personal  knowledge. 

Q.  You  have  never  heard  of  any  vendor  being 
checked  in  before  [292]  the  end  of  the  sales  period 
because  he  was  drunk  ?  A.     Not  personally. 

Q.  Have  you  heard  it  through  reports  of  your 
subordinates  ? 

A.  Well,  if  I  had  heard  that,  Mr.  Jacobs,  I 
would  have  heard  it  personally. 

Q.  Have  you  given  instnictions  to  wholesalers 
what  to  do  in  case  a  vendor  fails  to  stay  on  the  cor- 
ner during  the  sales  period  ? 

A.     That  is  a  matter  of  complaint  for  tlie  Union. 
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Q.     What  are  the  instructions? 

A.     Explain  that  question,  Mr.  Jacobs. 

Q.  I  ask  you  what  instructions  are  given  the 
wholesalers  with  respect  to  vendors  who  they  find 
do  not  stay  on  the  corners  % 

A.  They  make  a  report  to  the  night  circulation 
manager,  or  one  of  the  circulation  managers,  and 
they  take  it  up  with  the  business  agent  of  the  Union. 

Q.  You  spoke  of  a  written  memorandum  made 
by  the  wholesalers.  Was  there  ever  a  written  form 
employed  for  the  use  of  the  wholesaler  with  respect 
to  complaints  about  how  vendors  acted  upon  a 
corner  % 

A.  There  could  have  been  without  my  knowing 
it.  I  don't  see  every  form  in  the  entire  operation, 
Mr.  Jacobs. 

Q.  In  other  words,  every  time  a  wholesaler  is 
instructed  to  observe  whether  a  vendor  performs  the 
obligations  under  the  contract  and  to  report  it  to 
the  night  side  manager,  or  the  City  day  side  mana- 
ger, is  that  right '?  [293] 

Mr.  Fink:  I  object  to  that  as  being  unintelli- 
gible, at  least  to  me. 

Mr.  Jacobs:     I  will  reframe  the  question. 

Q.  In  general  the  wholesalers  are  instructed  to 
observe  whether  the  news  vendors  perform  their 
obligations  under  the  contract  and  to  report  it  to 
the  night  circulation  manager  or  the  day  circulation 
manager.  Is  that  correct? 

A.  No,  that  is  not  correct,  Mr.  Jacobs.  They 
certainly   aie   not   instructed,   and    do    not    report 
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every  minor  violation  of  a  news  vendor  in  regard 

to  their  individual  contracts. 

Q.  What  do  they  do?  Do  you  forbid  them  to 
discuss  violations  with  the  vendors'? 

A.     We  do  not  forbid  them  to  talk  at  any  time. 

Q.  Don't  you  know,  as  a  matter  of  fact,  Mr. 
Casaday,  that  they  do  talk  to  the  vendors,  give 
warnings  to  the  vendors,  because  of  violations  of 
the  contract? 

A.  No,  I  do  not  know  that,  Mr.  Jacobs.  I  do 
know  they  offer  suggestions  to  the  vendors  at 
times. 

Q.     And  what  is  the  nature  of  those  suggestions? 

A.  Well,  Mr.  Jacobs,  that  certainly  he  individual 
cases.  I  could  not  answer  that  question. 

Q.  Do  they  suggest  to  the  vendors  that  they 
better  perform  the  contract,  about  particular  vio- 
lations? A.     They  do  not. 

Q.     What  do  you  mean? 

A.  I  mean  if  there  was  any  w^ay  of  assisting 
a  news  vendor,  to  help  him  increase  his  profits, 
and  the  wholesaler  knew  of  something  of  that  kind, 
I  am  sure  he  would  make  a  suggestion  to  the  news 
vendor. 

Q.  Can  you  give  an  example  of  such  a  sugges- 
tion? A.     Not  offhand. 

Q.  You  don't  know  of  any  suggestions  at  all 
that  have  been  made.  A.     Oh 

The  Court:  What  is  the  materiality  of  this  line 
of  examination?  I  would  like  to  l^iow  where  we  are 
going  in  order  to  follow  the  testimony. 


374  Hearst  Publications,  Inc.  vs. 

(Testimoirr  of  J.  D.  Casaday.) 

Mr.  Jacobs:  Those  suggestions,  as  Mr.  Casaday 
puts  it,  are  nothing  more  nor  less  than  instructions. 
I  warit  to  shovv'  the  scope  and  the  amount  of  sug- 
gestions given  to  the  vendors  by  the  wholesalers. 

The  Court:  Well,  does  that  enter  into  the  sug- 
gestion as  to  whether  or  not  they  are  employees? 

Mr.  Jacobs:  Mr.  Fink  seems  to  think  the_y  have 
no  conti'act  with  them.  Mr.  Fink  thinks  it  is  ma- 
terial. 

The  Court:  But  if  it  is  true  that  they  were 
independent  contractors,  they  could  have  a  relation- 
ship with  them  all  the  time,  could  they  notf 

Mr.  Jacobs :  Yes,  your  Honor,  but  may  have  the 
relationship  of  employees,  and  the  nature  of  the 
advice  and  suggestions  and  orders  given  to  em- 
ployees and  to  independent  contractors  is  different. 

The  Court:  Well,  if  I  have  an  independent  con- 
tractor [295]  dealing  with  me,  I  have  a  right  to 
terminate  that  relationship,  and  I  would  have  a 
right  to  say  to  you,  "if  3'ou  don't  do  it  the  way 
I  suggest  to  you,  I  am  going  to  terminate  the  rela- 
tionship." That  would  not  make  an  independent 
contractor  an  employee,  would  it? 

Mr.  .JacolDS :  No,  your  Honor,  but  if  suggestions 
are  continually  given  and  threats  of  termination, 
I  think  that  is  tantamount  to  employment.  If  the 
wholesaler,  say,  suggested  *'Do  thus  and  so,"  and 
the  vendor  is  not  amenable  to  those  suggestions, 
they  can  terminate  the  relationship.  I  think  that  is 
equivalent  to  a  right  to  order  and  fire. 
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The  Court:  Would  that  make  an  emploj^ment 
contract  if,  in  fact,  it  was  an  independent  con- 
tractor'? If  there  was  a  right  to  discontinue  the 
relationship  9  I  am  trying  to  follow  this  line  of 
examination.  I  am  making  this  inquiry,  ''If  there 
is  an  independent  contractor  relationship  between 
you  and  me,  which  I  can  discontinue  if  I  want  to, 
the  mere  fact  that  I  insist  upon  your  following  some 
suggestions,  or  I  call  your  attention  to  some  ineffi- 
cient manner  of  your  operation,  would  the  fact 
that  I  did  that  convert  your  relationship  into 
employment?" 

Mr.  Jacobs:  No,  your  Honor,  but  the  premise 
to  your  question  still  is  whether  an  independent 
contract  relationship  exists.  That  is  what  the  plain- 
tiffs have  to  prove.  And  to  prove  this,  they  say  that 
the  suggestions  are  nothing  more  [296]  than  sug- 
gestions. I  think  the  Court  may  well  iuterpi'et  that 
the  suggestions  are  orders,  ordinarily  given  by  an 
em])loyer  to  an  employee.  That  is  the  purpose  of 
the  question. 

The  Court:  Well,  I  think  the  issue  is  pretty 
narrow  in  this  case.  I  think  we  have  taken  an  awful 
lot  of  time  on  insignificant  matters.  After  all,  we 
are  informed  by  the  text  book  wi-iters  that  this  is 
a  free  country;  a  man  can  make  any  kind  of  con- 
tract he  wants  to;  it  is  not  for  the  security  admin- 
istration to  tell  anybody  what  kind  of  a  contract 
he  should  make.  The  only  question  is  whether  or 
not  he  sim]>ly  makes  a  contract  and  in  fact  they 
are  doing  something  else  than  they  agreed  to,  either 
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for  the  purpose  or  having  the  effect  of  converting 
it  into  a  different  relationship,  or  a  different  status. 
So,  I  don't  quite  see.  If  there  is,  in  fact,  an  inde- 
pendent contractor  relationship,  then  the  fact  that 
there  is  conduct  and  suggestion,  or  even  ultimatums 
from  one  party  to  another,  would  not  change  the 
relationshii3. 

Mr,  Jacobs:  That  is  quite  correct,  your  Honor, 
if  the  relationship  exists,  but  that  is  the  question 
before  the  Court. 

The  Court:     I  realize  that. 

Mr.  Jacobs:  And  particularly  if  this  Court  is 
to  determine  from  the  evidence  how  the  people 
behaved  in  their  day  to  day  working  conditions  as 
indicative  of  the  relationship,  we  think  suggestions 
and  orders  given  to  the  vendors  is  quite  definitely 
pertinent  or  material.  Your  Honor  will  examine  all 
the  evidence  and  see  how  they  behaved  with  each 
other.  It  is  obvious  that  persons  in  the  relationship 
of  independent  contractors  do  not  deport  themselves 
in  the  same  manner  as  employees  or  employers. 

The  Court:     They  don't. 

Mr.  Jacobs:  Now,  I  mean,  the  employer  says, 
"You  do  thus  and  so."  With  independent  con- 
tractors, he  cannot  do  that.  Now,  what  Mr.  Casaday 
calls  "suggestions,"  that  is  an  euphemistic  term 
tantamount  to  nothing  but  an  order,  particularly 
when  it  spells  out  the  rights  of  parties  to  other 
conditions  in  the  contract. 

The  Court:  You  are  getting  closer  to  what  I  am 
getting  at.  Assmning  it  is  an  order,  what  has  that 
got  to  do  with  if? 
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Mr.  Jacobs:  It  is  one  of  the  indications  of  an 
employment  relationship. 

The  Court:  Well,  again  you  come  back  to  the 
question  I  asked  a  minute  ago.  If  you  are  an  inde- 
pendent contractor,  and  building  a  building  for  me, 
and  I  have  a  right  under  our  contract  to  discontinue 
your  activities,  and  I  tell  you,  **You  put  that  beam 
up  that  way  or  T  am  going  to  get  somebody  else  to 
do  it,"  that  would  not  make  you  my  employee, 
would  if? 

Mr.  Jacobs:  No,  your  Honor,  if  I  was  in  fact 
an  independent  contractor  before. 

The  Court:  But,  the  fact  that  I  give  you  an 
order  does  not  transform  the  independent  contrac- 
tor relationship  into  an  [298]  employee  contact, 
merely  because  I  do  tell  you  to  do  something  and 
as  a  penalty,  I  say  I  will  take  the  contract  aw-'v 
from  you. 

Mr.  Jacobs:  Normally  an  employer  gives  orders 
and  instructions  to  an  employee,  de]ien(ling  upon 
the  position. 

The  Court:  I  fully  appreciate  that.  If  you  are 
under  my  direction,  you  have  to  work  exactly  the 
way  I  tell  you  to  do  it,  and  I  control  you  at  all 
stages  of  the  work.  That  applies  in  the  cases  of 
an  employer  and  employee  relationship.  But,  that 
is  a  little  different  from  the  case  of  if,  m  fact,  you 
were  building  a  building  for  me  as  an  independent 
contractor,  I  have  the  right  to  discontinue  your 
activities  at  anv  time.    The  fact  that  I  give  vou 
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orders,  or  even  directions,  still  that  would  not  make 

an  employer  and  employee  relationship. 

Mr.  Jacohs:  If  it  please  the  Court,  this  line  of 
questioning  as  to  whether  insti'uctions  and  orders 
was  given,  was  opened  by  plaintiffs'  counsel,  not  In^ 
me,  They  felt  the  matter  was  material  to  show  that 
no  orders  were  given.    Your  Honor  accepted  that. 

The  Coui-t:  Well,  evidence  of  what  they  actually 
did  is  pertinent.  Well,  I  am  just  trying  to  narrow 
the  issue  to  see  exactly  what  I  have  to  decide.  That 
is  what  prompted  my  question. 

Mr.  Jacobs:  I  also  want  the  Court  to  under- 
stand the  Government's  position.  Regardless  of 
whether  any  instructions  [299]  or  orders  were 
given,  under  the  terms  of  the  Union  agreement, 
the  obligations  of  the  vendor  aie  such  that  an  em- 
ployment relationship  must  be  construed  as  a  mat- 
ter of  law. 

The  Court:  Isn't  this  the  situation  in  this  case: 
I  imagine  most  of  the  evidence  is  going  to  be  cumu- 
lative. Isn't  this  question  a  mixed  one  of  fact  and 
law  that  is  going  to  present  itself?  The  newspaper 
publishers  have  a  right,  of  coui'se,  to  make  an  in- 
dependent contract  if  they  want  to.  It  is  no  business 
of  the  security  administration  if  they  want  to.  You 
cannot  say,  "We  want  to  collect  some  taxes,  so  you 
have  to  make  an  employee  contract."  There  is  no 
question  about  that. 

Mr.  Jacobs:     That  is  right. 

The  Court:  Now,  they  start  out  obviously  at- 
tempting to  create  ;i]i  independent  contractor  rela- 
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tionship.    Now,  isn't  the  only  question  involved  in 
this  case,  whether  they  succeeded  in  that  or  whether 
the  course  of  conduct  in  some  way  indicates  that 
has,  in  fact,  become  an  employer-employee  status? 

Mr.  Jacobs:  I  don't  quite  agree  with  everything 
your  Honor  said. 

The  Court:  Is  there  some  question  of  fact  still 
involved  in  the  first  consideration  mentioned, 
namely,  that  they  did  not  start  out  to  do  that  1  That 
maybe  it  was  fraudulent,  or  a  conspiracy?  [300] 

Mr.  Jacobs:  No,  your  Honor.  If  you  were  to 
go  to  the  motive,  the  motive  in  Clause  1  of  the 
original  agreement  where  it  stated  the  relationship 
was  not  that  of  employer  and  employee,  and  you 
compare  that  with  the  other  obligations  of  the 
vendor,  it  was  Ihe  motive  of  the  publishers  to  get 
from  the  vendors  all  the  obligations  that  they  woTild 
get  with  an  employment  relationship  and  at  the 
same  time  avoid  responsibility  that  goes  with  being 
an  employer.  That  to  me  is  evident.  No  employe]" 
wants  to  bear  the  responsibility  of  an  eraj)loyer, 
whether  it  be  for  taxes  or  what. 

The  Court:  Was  there  anything  wrong  about 
doing  that?  If  I  want  to  make  a  contract  wi^li  you 
and  I  don't  want  to  be  an  employer,  I  want  to 
avoid  the  responsibility,  there  is  nothing  in  the 
law  to  prevent  me. 

Mr.  Jacobs:  But,  you  cannot  have  your  cake 
and  eat  it  too,  to  apply  a  homely  phrase.  We  are 
getting  into  argument. 

The  Court:  I  appreciate  that,  but  I  just  wanted 
to  see. 


380  Hearst  Publications,  Inc.  vs. 

(Testimony  of  J.  D.  Casaday.) 

Mr.  Jacobs:  If  I  say  to  Mr.  John  Doe,  "You 
will  work  where  I  tell  you,  when  I  tell  you  to  work, 
under  the  conditions  I  tell  you  to  work,"  regardless 
of  what  I  say  to  him,  let's  assume  it  is  ditch  dig- 
ging, "regardless  of  how  I  tell  you  to  use  youi* 
shovel,  you  are  an  employee."  There  is  nothing  T 
can  say  that  can  change  that  relationship,  whethei- 
it  is  in  writing  or  otherwise.  I  think  there  is  noth- 
ing more  eloquent,  nothing  more  moving  than  the 
testimony  of  the  plaintiff's  [301]  witness  Mr,  Par- 
rish  who  says  there  is  only  one  manner  to  sell 
newspapers.  What  does  it  mean  when  he  says  "I 
don't  instruct  you  how  to  sell  the  newspapers." 
It  does  not  mean  a  thing.  No  instructions  are 
necessary,  Mr.  Parrish  said  so.  Now  every  other 
aspect  of  employment  relationship  exists  here.  If 
it  was  not  for  that  phrase,  we  submit  at  the  outside 
there  would  not  be  any  question  to  that,  that  the 
relationship  was  that  of  emloyer  and  employee,  and 
these  parties  by  contract  camiot  state,  "Why,  re- 
gardless of  what  we  are,  we  want  to  be  considered, 
so  far  as  third  parties  are  concerned,  independent 
contractors."  The  newspapers  did  bind  each  other 
as  to  the  relationship,  but  they  cannot  bind  the 
Government  and  say,  "Because  we  say  we  are  in- 
dependent contractors,  it  must  be  so."  I  want  to 
make  myself  clear  on  that. 

The  Court:  I  have  been  kind  of  egging  you  on 
so  you  would  state  your  position,  because  it  hel|)s 
me  rule  on  the  evidence. 
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Mr.  Jacobs:  That  in  the  reason,  I  siilmiit  to  the 
Court,  why  we  said  this  case  eor.ld  l)e  decided  on 
the  motion,  so  far  as  the  dei'endant  is  concerned. 
Plaintiffs  wanted  to  put  on  evidence  to  show  there 
was  no  control,  that  no  instructions  were  given.  I 
think  with  the  showing  at  the  time  the  witness  said 
that  no  instructions  were  necessary,  every  other 
aspect  of  the  relationship  is  spelled  out  in  the  con- 
tract, what  they  did  with  the  product,  where  they 
work,  when  they  work,  that  [302]  is  in  the  contract. 
The  only  thing,  Mr.  Fink  belabored  us  that  they 
have  no  right  to  exercise  control,  they  cannot  exer- 
cise control.  This  witness  testified  that  they  can 
work  around  the  corner,  I  submit,  your  Honor,  that 
if  I,  as  a  news  man  with  the  ability  to  work  a  50 
square  foot  area,  it  does  not  give  me  such  discretion 
as  makes  me  an  independent  contractor.  There  is 
not  a  single  thing  in  the  contract  that  makes  them 
independent  contractors. 

The  Court:  Of  course  you  can  argue  this  hitei*. 
I  suppose  the  Court  brought  this  on  itself. 

Mr.  Linn:  I  suppose  the  critical  language  of 
Judge  Cardoza  in  the  New  York  case  of  Guielmi  vs. 
Netherlands  Dairy  Co.,  which  was  the  case  of  a 
dairy  route  driver,  who  was  quoted  by  the  Con- 
necticut Supreme  Court  in  the  case  of  Jack-and- 
Jill  vs.  Tone,  probably  sums  it  up: 

"The  salesman  has  no  discretion  as  to  the 
manner  of  performance,  or  none  that  is  sub- 
stantial.   He  travels  a  prescribed  route  from 
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which  he  may  not  deviate.  If  he  fails  to  work 
it  diligently,  he  knows  that  there  will  be  an 
end  of  his  employment  as  surely  as  if  he  were 
working  for  a  stated  wage.  On  the  one  side 
there  is  an  intimacy  of  control  and  on  the  other 
a  fulness  of  submission  that  imports  the  pres- 
ence of  a  'sovereign,'  as  the  master,  we  are 
reminded,  was  sometimes  called  in  the  old  [303] 
books. — The  contract  is  adroitly  framed  to  sug- 
gest a  different  relation,  but  the  difference  is 
a  semblance  only,  or  so  the  triers  of  the  facts 
might  find." 

The  Court:  In  that  case  did  the  drivers  have 
their  own  vehicles? 

Mr.  Linn:  In  the  Jack-and-Jill  case  they  had 
their  own  I  think. 

The  Court :     The  Court  said  it  was  an  employee  ? 

Mr.  Limi:     Yes. 

The  Court:     With  their  own  wagon? 

Mr.  Limi :  I  think  so.  I  am  not  positive  on  that. 
The  Jack-and-Jill  case  is  a  recent  case.  The  Judge 
Cordoza  case  is  a  very  old  case,  when  he  was  sitting 
on  the  Court  of  Appeals  of  New  YorJv.  In  other 
words,  every  element  of  control  that  could  be  used 
is  spelled  in  the  contract,  except  whether  a  man 
should  use  a  bass  voice  or  a  tenor  voice  and  nature 
took  care  of  that. 

Mr.  Jacobs:  Before  the  recess,  may  I  put  two 
things  Ijefore  the  Court,  and  before  I  resume  cross- 
examination,  liecause  if  your  Honor  is  of  the  opin- 
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ion  that  you  indicate,  that  the  Government  has  a 
hnrden,  if  the  Government  has  a  burden,  I  think 
it  should  have  a  great  latitude. 

The  Court:  You  can  have  all  the  latitude  you 
want.  Wliat  prompted  my  question  was  to  see  the 
materiality  of  that  line  of  examination.  [304] 

Mr.  Jacobs:  Secondly,  I  want  Your  Honor,  at 
this  time  to  put  in  a  brief  of  the  Government  and 
point  out  numerous  cases  in  which  there  have  been 
contracts  between  alleged  independent  contractors, 
in  which  they  called  themselves  everything  other 
than  employer  and  employee,  they  called  each 
other  partners,  lessors  and  lessees,  and  the  court  did 
not  feel  compelled  by  what  they  called  themselves. 

The  Court:  That  was  not  what  prompted  my 
inquiry.  I  appreciate  that  it  is  not  a  question  of 
what  they  call  themselves;  it  is  what  relationship 
did  they  intend  there,  and  having  followed  the  action 
they  decided,  did  they  actually  create  it?  That  is 
the  real  question,  isn't  if? 

Mr.  Jacobs:     It  is.  Your  Honor. 

The  Court:  Well,  you  are  going  to  have  an  op- 
portunity to  present  evidence  in  the  matter. 

Mr.  Jacobs:  Let  me  make  that  clear,  Your 
Honor.  It  is  very  doubtful;  we  are  depending  al- 
most entirely  on  the  evidence  elicited  from  this 
witness. 

The  Court :  That  is  what  I  said  at  the  beginning 
of  this  trial,  I  could  not  see  that  there  could  be 
much  dispute  as  to  the  actual  facts.    As   to  how 
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this  transaction  was  conducted,  and  I  am  sure  it 
would  become  a  matter  of  law.  So  far  I  cannot  see 
tliere  is  very  much  tliat  is  subject  to  dispute. 

Mr.  Jacobs :     I  don 't  think  so  either. 

The  Court:     We  will  recess  until  2:00  o'clock. 

(Adjourned  to  2:00  p.m.  this  date.)  [305] 


Afternoon  Session 
Tuesday,  April  2,  1946,  2  P.M. 

Mr.  Pink :  If  your  Honor  please,  may  I  have  the 
Court's  permission  to  call  a  witness  out  of  order, 
a  purely  formal  witness  to  identify  those  photo- 
graphs'?   That  is  the  sole  purpose. 

The    Court:     Any   objection'? 

Mr.  Jacobs:  No  question  but  those  photographs 
are  genuine  photographs.  The  record  shows  that. 
If  he  wants  to  call  him 

Mr.  Pink :  I  merely  want  to  identify  the  corners 
that  they  were  taken  on.  I  have  the  witness  here 
who  will  do  that. 

The  Court:     All  right;  put  him  on. 

Mr.  Fink:  Mr.  Snaer,  will  you  take  the  stand, 
please  1 

SEYMOUR  SNAER 

called  on  behalf  of  the  plaintiffs;  sworn. 

The  Clerk:     State  your  name  to  the  court. 
A.     Sevmour  Snaer. 
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Direct  Examination 
By  Mr.  Fink : 

Q.     Mr.  Snaer,  what  is  your  occnpation'? 

A.     Photographer. 

Q.     For  whom? 

A.     The  San  Francisco  Examiner. 

Q.  Mr.  Snaer,  I  hand  you  Plaintiffs'  Exhibits 
No.  48-A  to  48-H  and  ask  you  to  examine  them.  I 
think  they  are  numbered  or  lettered  from  the  bot- 
tom up,  Mr.  Snaer.  Did  you  take  those  [306] 
photographs'?  A.     Yes,  sir. 

Q.  Now,  will  you  take  them  from  the  bottom 
up— I  think  it  is  48-A;  is  that  48-A? 

A.     That  is  right. 

Q.  Now,  will  you  identify  the  oorner  upon  each 
one  of  these  photographs  were  taken,  please?  They 
are  all  in  the  City  of  San  Francisco,  are  they  ? 

A.     Yes,  sir,  this  photograph 

Q.  When  you  say  "this,"  that  doesn't  mean 
anything. 

A.  48-A  was  taken  on  tlie  corner  of  Walnut — 
or,  rather,  I  am  trying  to  think.  Chestnut  and — 
I  am  trying  to  refresh  my  mind  on  that  corner  down 
there. 

Q.     Have  you  got  a  memorandum? 

A.  It  is  in  the  Marina.  1  neglected  to  bring  it 
with  me.  I  didn't  know  1  was  going  to  be  called 
today  on  this.  Maybe  if  T  could  just  go  on  to  some 
others  and  then  come  hack  to  this 
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Q,     Go  ahead;  identify  them  any  way  you  wish. 

A,  This  photograph  was  taken  on  the  corner  of 
Montgomery  and  Pine.    This  is  No.  48-B. 

48-C  was  taken  on  the  corner  of  Grant  Avenue 
and  Market  Street.    48-C. 

48-D  was  taken  on  the  corner  of  Grant  Avenue 
and  Sutter — well,  rather,  Grant  Avenue  and  Geary. 

Photograph  48-E  was  taken  at  the  Terminal — 
San  Francisco  East  Bay  Terminal. 

48-F  was  taken  on  the  corner  of  Ellis  and  Powell. 

And  48-G  was  taken  on  the  corner  of  Third  and 
Market.  [307] 

And  48-H  was  taken  on  the  corner  of  Van  Ness 
and  Market.  Right  at  the  corner  of  Van  Ness  and 
Market. 

And  48-A  was  taken  on  the  corner  of — in  the 
Marina  District;  the  street  has  slipped  my  mind. 

Q.     Is  it  Chestnut  and  Powell? 

A.     No,  not  Powell.    Chestnut  and 

Q.     Fillmore'?    Chestnut  and  Fillmore? 

A.  No,  it  is  about  three  blocks  up  from — Oh, 
Fillmore  ? 

Mr.  Jacobs:     I  will  stipulate  wherever  it  is 

A.     Yes,  I  think  it  is. 

The  Court:     It  is  taken  in  the  Marina  District? 

A.     Yes,  that's  right. 

Q.     (By  Mr.  Fink)  :     On  Chestnut  Street? 

A.     Yes,  that's  right. 

i^[r.  Fink:     That  is  all. 
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Cross-Exam  j  nation 

Q.  (By  Mr.  Jacobs)  :  Which  of  those  photo- 
graphs are  taken  in  what  could  be  called  the  main 
business  section  of  San  Francisco? 

A.  Well,  I  would  say  that  most  of  them — most  of 
them  were  taken  in  the  main  business  section  of 
San  Francisco. 

Q.  Just  for  the  record — eveiybody  may  know 
where  these  locations  aie — which  of  these  photo- 
giaphs  was  taken  outside  of  the  main  business  dis- 
trict— which  of  these  locations'? 

A.  I  think  just  one  there,  that  one  that  I  said 
I  had  trouble  in  finding  the  name — this  one  here,  I 
would  say,  would  be  [308]  the  only  one  that  would 
be  out  of  the  main  district,  that  one  there  (indi- 
cating).   All  the  others  are  in  the  business  district. 

Q.     That  is  Plaintiff's  Exhibit  No.  48-A'? 

A.  That  is  right.  The  others,  they  are  all  dis- 
tributed around  the  area  of  business. 

Q.  Do  I  understand  you  correctly,  all  but  48-A 
are  in  the  main  business  district  of  San  Francisco  ? 

A.  That  is  what  you  would  consider  the  main 
business  district.  I  don't  know  how  you  could 
define  it,  but  as  far  as  my  definition  goes,  they  were 
all  taken  in  the 

Mr.  Jacobs:     No  further  questions. 

Mr.  Fink:     No  further  questions. 

(Witness  excused.) 
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Mr,  Fink:     Mr.  Cassaday. 

J.  D.  CASADAY 

called  for  the  plaintiffs,  resumed  the  witness  stand 
and  testified  further  as  follows: 

Cross-Examination 
(Continued) 
By  Mr.  Jacobs: 

Q.  Mr.  Casaday,  before  you  get  on  the  stand, 
will  you  get  the  Audit  Bureau  Circulation  Reports? 

Mr.  Fink:     I  have  them. 

Q.  (By  Mr.  Jacobs)  :  Mr.  Casaday,  you  stated 
on  direct  examination  that  in  1937  out  of  225  cor- 
ners or  locations  where  the  San  Francisco  Examiner 
was  sold,  on  about  220  of  them  no  [309]  guaranty 
was  paid.  Now,  from  what  source  did  you  derive 
that  information,  Mr.  Casaday? 

A.     I  don't  recall  saying  that,  Mr.  Jacobs. 

Q.  Do  you  recall  your  testimony  as  to  the  num- 
ber of  corners  on  which  guaranties  were  paid  in 
1937?  A.     I  think  so. 

Q.     Will  you  repeat  that,  then,  please? 

A.  As  I  recall,  my  testimony''  was,  out  of  about 
250  corners 

Q.     Yes. 

A.     that  we  made  up  the  difference  between 

the  amount  of  guaranty  and  the  amount  of  the 
profits  on  the  sales  on  approximately  fifteen  to 
twenty-five  corners.  I  think — that  is,  as  I  recall  my 
testimony. 
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Q.  What  is  the  source  of  your  information  for 
that  statement?  How  do  you  recall  the  figure? 

A,  Well,  the  memorandum  slip  comes  to  me  for 
approval  for  the  payment  of  this  difference  between 
the  profits  and  the  guaranty  on  certain  locations 
whereby  the  profits  have  not  equaled  the  guaranty. 

Q.  How  do  you  remember  the  number,  approxi- 
mately fifteen  to  twenty  of  them? 

A.  Well,  as  j^ou  say — as  you  just  said,  it  is  aj)- 
proximate. 

Q.  Yes.  Hov^r  did  you  know  it  was  not  fifty  or 
a  hundred?  A.     How  do  I  know? 

Q.    Yes. 

A.  Well,  I  have  a  pretty  fair  memory  when  it 
comes  to  O.K.ing  anything  paid  out. 

Q.  Were  any  records  kept  of  those  comers  on 
which  the  [310]  guaranties  were  paid? 

A.  No,  they  were  kept — there  would  be  a  mem- 
orandum at  that  time,  but  we  haven't  kept  them 
because  there  was — to  our  knowledge,  there  was  no 
material  reason  for  keeping  them. 

Q.  You  recall  the  number  of  corners  on  which 
guaranties  were  paid,  but  you  can't  recall  the  num- 
ber of  wholesale  districts  in  that  period? 

A.  I  told  you  approximately  how  many  there 
were. 

Q.     Between  ten  to  twenty? 

A.     That  is  right. 

Q.     They  varied  that  much  in  1937  to  1940? 

A.     It  could. 
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Q.     Did  it?  A.     Yes. 

Q.     It  varied  from  ten  to  twenty  in  that  period? 

A.     I  said,  "approximately,"  Mr.  Jacobs. 

Q.  In  1937  do  you  know  how  many  districts  there 
were?  A.     In  1937? 

Q.     Yes.  A.     No,  I  don't. 

Q.     Do  you  remember  in  1938  ?  A.     I  do  not. 

Q.     '39?  A.     Not  in  any  individual  year. 

Mr.  Fink:  If  your  Honor  please,  let  the  record 
show  that  I  am  handing  to  counsel  the  Audit  Bureau 
of  Circulation  Reports  for  the  years  1937,  1938, 
1939  and  1940.  I  wall  state  to  the  Court  that  that 
is  our  only  copy,  as  far  as  the  Examiner  is  con- 
cierned. 

Mr.  Jacobs :  Will  you  mark  these  four  for  iden- 
tification, please?  [311] 

The  Clerk:  Defendant's  Exhibits  P,  Q,  R  and  S 
for  identification.  The  year  1937  is  marked  P;  '38 
is  q ;  '39  is  R,  and  '40  is  S. 

Q.  (By  Mr.  Jacobs) :  Mr.  Casaday,  I  show 
you  Defendant's  Exhibits  for  Identification  P,  Q, 
R  and  S,  and  ask  you  if  you  recognize  them? 

Mr.  Fink:  You  don't  have  to  identify  those; 
they  are  admittedly  Audit  Bureau  of  Circulation 
Reports. 

Mr.  Jacobs:  I  want  to  examine  this  witness  on 
the  knowledge  of  the  witness.  May  I  be  permitted 
to  proceed? 

The  Witness:     What  is  the  question? 

Q.  (By  Mr.  Jacobs) :  Do  you  recognize  those 
documents?  A.     I  do. 
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Q.     What  are  they  ? 

A.  They  are  reports  of  the  Audit  Bureau  of  Cir- 
culation on  these  periods  that  they  cover. 

Q.  Are  these  facts  and  figures  shown  in  these 
reports  taken  from  the  books  and  records  of  the 
San  Francisco  Examiner?  A.     That  is  correct. 

Q.  And  they  are  audited  by  the  Audit  Bureau 
of  Circulation,  are  they  nof? 

A.     That  is  correct. 

Q.  Do  you  know  what  function  these  reports 
serve  % 

Mr.  Fink:  Objected  to  upon  the  ground  that  it 
is  immaterial,  irrelevant  and  incompetent. 

Mr.  Jacobs:  May  it  please  the  Court,  these  re- 
ports cover  all  forms  of  ciiculation  by  this  news- 
paper, all  forms  of  [312]  distribution,  including 
sales  by  street  vendors  specifically.  We  think  it  is 
most  vital,  most  material  to  the  Court,  to  determine 
what  part  this  particular  form  of  distribution  plays 
in  the  entire  scheme  of  the  Examiner  over  all  cir- 
culation. 

The  Court:     You  mean   wliat  volume? 

Mr.  Jacobs:  Volume  and  method.  For  instance, 
your  Honor,  this  report  gives 

The  Court:  Can't  you  agree  to  that?  Why  do 
we  have  to  take  up  a  lot  of  time  with  a  lot  of 
records  ? 

Mr.  Jacobs :     We  will  introduce  them  in  evidence. 

The  Court:  Can't  you  agree  as  to  what  was  the 
volume  of  business?  Is  that  what  you  are  trying 
to  get  at? 
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Mr.  Jacobs:  These  will  be  introduced  in  evi- 
dence, your  Honor. 

Mr.  Fink:  If  your  Honor  please,  I  don't  like  to 
encumber  the  record.  We  have  already  got,  I 
imagine,  close  to  a  hundred  exhibits,  haven't  we'? 
I  imagine  close  to  a  hundred  exhibits.  Upon  coun- 
sel's statement  as  to  the  purpose,  I  submit  that  my 
objection  is  good.  We  are  here  investigating  a  con- 
tract and  the  intent  of  the  parties  and  the  construc- 
tion of  the  parties  under  a  contract.  Now,  what  part 
the  circulation  may  have  in  interpreting  that  con- 
tract or  in  interpreting  the  construction  the  parties 
put  on  it,  I  can't  see. 

The  Court:  Counsel  says  he  wants  to  show  how 
much  of  the  [313]  circulation  is  attained  through 
street  corner  vendors,  is  that  if? 

Mr.  Jacobs:  There  are  other  facts  in  here.  I 
could  take  up  the  time  of  the  Court  ad  infinitem 
concerning  the  facts  which  we  think  pertinent  in 
here  such  as  percentage  of  returns.  If  the  Examiner 
is  in  business  simply  to  sell  newspapers  to  the  vend- 
ors, they  are  not  concerned  with  returns,  but  these 
reports  and  this  examination  will  bring  out  from 
this  witness  and  show  the  percentage  of  returns 
through  street  vendors  and  other  sources. 

The  Court:     Unsold  newspapers,  you  mean? 

Mr.  Jacobs:  Yes.  This  is  a  complete  statement 
of  the  mamier  in  which  the  Examiner  operates.  I 
know  of  no  easier  way  to  explain  it  to  the  Court. 

The  Court :  Let  them  be  admitted,  then.  Do  you 
wish  to  make  an  objection? 
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Mr.  Fink :  I  make  the  formal  objection  that  they 
are  incompetent,  irrelevant  and  immaterial. 

The  Court:  Very  well.  The  objection  will  be 
overruled. 

Mr.  Jacobs :  They  are  offered  in  evidence  at  this 
time. 

The  Court:     They  may  be  admitted. 

(Thereupon  the  documents  referred  to  were 
marked  Defendant's  Exhibits  P,  Q,  R  and  S 
respectively,  in  evidence.) 

Q.  (By  Mr.  Jacobs)  :  I  asked  you  before,  and 
you  didn't  have  an  opportunity  to  answer  the  ques- 
tion, Mr.  Casaday,  what  [314]  function  these  reports 
serve  ?  A.     What  function  these  reports  serve  ? 

Q.     Yes. 

A.  Why,  they  are  intended  to  be  a  true  report 
of  the  amount  of  circulation  we  have  in  the  various 
branches  of  the  circulation  organization  for  the' 
purpose  of  records  that  may  be  used  for  various 
things  connected  with  the  sale  of  advertising,  the 
sale  of  the  newspaper  itself,  et  cetera. 

Q.  Advertisers  look  to  this  report  to  determine 
the  net  paid  circulation  of  the  paper  at  various 
points  and  through  various  means,  is  that  correct? 

A.     I  would  say  that  is  correct. 

Q.  Is  it  true  also  that  the  Audit  Bureau  of  Cir- 
culation verifies  and  audits  the  figures  furnished 
by  the  publisher,  including  the  Examiner,  to  de- 
termine the  accuracy  of  the  figures "?  Is  that  correct  ? 

A.     Through  the  records  kept  by  the  Examiner. 
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Q.  Mr.  Casaday,  your  papers  are  released  in 
various  editions.  After  a  second  edition  is  released, 
is  the  first  edition  readily  salable  *? 

A.     I  didn't  get  the  last  part  of  that  question. 

Q.  The  San  Francisco  Examiner  is  sold  in  vari- 
ous editions,  is  it  nof?  A.     It  is, 

Q.  After  the  second  edition  is  available  for  sale, 
is  the  first  edition  readly  salable? 

A.     I  don't  know  what  you  mean  by  ''readily." 

Q.  Do  people  tend  to  buy  the  first  edition  when 
there  is  a  later  edition  available  ?  A.     At  times. 

Q.  In  other  words,  you  tell  the  Court  that  people 
normally  buy  older  news? 

A.  Not  necessarily.  In  my  own  ease,  in  a  great 
many  instances  it  doesn't  make  any  difference  to  me 
whether  I  get  the  first,  second  or  third  edition  of  a 
paper. 

Q.  Are  you  familiar  with  the  reading  habits  of 
the  public  as  they  are  concerned  in  buying  papers'? 

A.     That  is  right. 

Q.  What  would  you  say  their  habits  were  in 
that  respect? 

A.  I  would  say  that  the  average  reader — and  I 
do  say  the  average  reader — would  rather  have  the 
latest  edition,  but  it  doesn't  always  mean  that  the 
latest  edition  has  later  news  in  the  paper  than  the 
previous  edition. 

Q.  I  didn't  say  it  did.  The  tendency  normally 
is  to  buy  the  later  edition,  isn't  that  so? 

A.     That  is  true. 
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Q.  Did  you  hear  Mr.  Bitler's  testimony  about 
the  necessity  of  having  papers  available  at  specific 
times  and  places  to  make  them  salal)le  f 

A.     I  don't  recall  Mr.  Bitler's  testimony. 

Q.  Now,  Mr.  Casaday,  in  Defendant's  Exhibits 
P.  Q.  R  and  S,  I  notice  there  is  an  item  there  of 
the  amount  sold  through  street  vendors.  Does  that 
include  the  amount  sold  by  the  union  vendors  here? 

A.     May  I  see  those?  [316] 

(Documents  handed  to  the  witness.) 

A.  (Continuing)  Are  you  referring  to  this  front 
page? 

Q.    Yes. 

A.     Their  sales  would  be  included  in  this  figure. 

Q.  Mr.  Casaday,  isn't  it  true  that  also  during 
the  years  1937  to  1940  newspapers  were  sold  on  the 
streets  of  San  Francisco  through  coin  racks? 

A.     That  is  correct. 

Q.  Is  it  a  relatively  accurate  description  to  de- 
scribe those  coin  racks  as  a  small  metal  box  con- 
taining the  name  of  the  San  Francisco  Examiner, 
a  place  for  a  placard,  and  a  place  to  drop  the  coin 
for  the  paper? 

A.     That  would  be  a  fairly  accurate  description. 

Q.  And  those  coin  racks  are  the  property  of  the 
San  Francisco  Examiner,  are  they  not? 

A.    They  are. 

Q.  And  newspapers  are  placed  in  those  racks 
by  the  wholesalers,  are  they  not? 

A.     That  is  correct. 
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Q.  Can  you  tell  me  approximately  how  many 
coin  racks  there  were  used  by  the  San  Francisco 
Examiner  for  the  sale  of  their  papers  in  1940? 

A.     In  1940? 

Mr.  Fink:  Your  Honor,  I  don't  want  it  to  ap- 
pear that  I  have  any  objection  to  this  line  of  ques- 
tioning, except  to  question  the  relevancy  or  materi- 
ality of  it.  I  have  no  actual  objection,  and  if  the 
Court  deems  it  material  I  will  keep  quiet,  but  it 
seems  to  me  we  are  going  very  far  afield,  and  I 
interpose  the  purely  formal  objection  that  it  is 
immaterial,  [317]  irrelevant  and  incompetent. 

Mr.  Jacobs:  Recognizing  the  formality  of  coun- 
sel's objection,  so  there  can  be  no  doubt  what  the 
Government  has  in  mind,  these  papers  are  sold 
through  the  coin  racks  b.y  people  who  are  admittedly 
employees  of  the  publisher  on  the  corners  of  streets 
in  San  Francisco  by  people  admitted  to  be  their 
employees,  and  we  submit  it  is  quite  relevant  to 
show  that  what  they  contend  is  a  sale  by  independ- 
ent contractors  is  also  accomplished  in  the  same  way 
and  under  relatively  the  same  circumstances  by 
people  who  are  admittedly  their  employees. 

The  Court:  Well,  you  can  bring  out  the  facts 
and  argue  from  that,  I  suppose. 

Mr.  Jacobs:  I  am  stating  the  purpose  to  the 
Court  to  show  that  we  are  not  wandering  afield. 

'The  Court:  But  I  don't  quite  see  the  connection. 
What  is  the  connection  between  the  San  Francisco 
Examiner  or  Chronicle  owning  some  racks  and 
through  its  own  employees  putting  the  papers  on 
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the   racks    in   the   public   streets   where    a    person 
wanting  to  buy  one   can  put  a  coin   in   the  box? 
What  has  that  got  to  do  with  the  status  of  the  men 
who  personally  sell  papers  on  the  street  corners'? 

Mr.  Jacobs :  The  connection  is  this,  may  it  please 
the  Court:  This  corporation,  Hearst  Publications, 
is  engaged  in  having  the  newspapers  sold  on  the 
streets  of  San  Francisco.  [318]  They  are  not  inter- 
ested— obviously  not  interested  in  selling  to  vendors ; 
they  couldn't  get  any  advertising  through  that.  I 
think  that  is  argumentative,  but  it  is  a  fact  that  they 
sell  them  through  various  means;  they  sell  them 
through  street  vendors  on  the  public  streets,  people 
whom  they  dispute  are  their  employees.  Now,  on 
the  same  street  corners,  in  some  cases  right  along- 
side of  them,  you  have  a  coin  rack  where  the  same 
papers  are  sold  through  men  admittedly  their 
employees. 

The  Court:  No;  they  don't  have  any  men  selling 
the  papers  on  the  racks,  do  they"? 

Mr.  Jacobs :  They  are  serviced  by  the  men,  the 
wholesalers. 

The  Court:  I  don't  see  the  connection,  but  you 
can  bring  it  out.  I  suppose  they  deliver  papers  to 
news  stands  in  hotels  and  all  over.  That  would  be 
similar  and  that  would  be  another  method  of  the 
distribution  of  newspapers.  The  fact  that  it  is  done 
some  other  way  doesn't  throw  any  light  on  this 
matter.  I  wouldn't  think,  but  I  would  take  it  for 
granted  that  that  is  the  fact.  I  see  them  all  over 
San  Francisco;  everybody  sees  them;  I  don't  think 
vou  have  to 


398  Hearst  Publications,  Inc.  vs. 

(Testimony  of  J.  D.  Casaday.) 

Mr.  Jacobs :  I  would  like  to  bring  it  out,  what 
this  Court  may  judicially  notice  within  your  own 
knowledge. 

The  Court:     All  right. 

Have  you  any  idea  about  how  many  of  those  racks 
there  [319]  are  or  were  at  the  time  ? 

A.     Approximately. 

Q.     How  many?  A.     A  thousand. 

Q.     About  a  thousand  in  the  years  1937  to  1940? 

A.     That  is  right. 

Q.  (By  Mr.  Jacobs)  :  Isn't  it  true  also,  Mr. 
Casaday,  that  the  wholesaler  who  places  the  paper 
in  the  racks  makes  the  same  amount  per  paper  as 
the  street  vendor?  A.     No,  it  is  not. 

Q.  Well,  how  much  does  the  wholesaler  who 
places  the  paper  in  the  rack  make  per  paper? 

Mr.  Fink:  Just  a  minute.  That  is  objected  to 
as  incompetent,  immaterial  and  irrelevant. 

Mr.  Jacobs:  It  has  been  held  by  the  authori- 
ties  

The  Court:     I  will  overrule  that  objection. 

Q.  (By  Mr.  Jacobs) :  How  much  does  the 
wholesaler  make  per  paper?  A.     No  one  knows. 

Q.     The  papers  are  sold 

The  Court:  I  don't  think  that  the  witness  under- 
stood your  question. 

The  Witness :     Yes,  I  did,  your  Honor. 

Mr.  Jaco])s:     The  amount  per  paper. 

The  Court :  He  wants  to  knov/  what  the  man  who 
puts  tho  paper  in  the  rack  gets? 

A.  T  understand.  No  one  knows,  because  no  one 
knows  how  much  he  collects  from  the  rack.  [320] 
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Mr.  Jacobs:  The  amount  per  paper,  not  the 
total. 

A.  I  understand  it  would  be  the  total,  Mr. 
Jacobs,  because  he  don't  collect  for  each  individual 
pa})er. 

Q.  I  will  put  it  this  way:  Papers  are  sold  on 
the  racks  at  the  retail  price  of  five  cents  marked 
on  the  rack,  is  it  not?  A.     That  is  right. 

Q.  For  every  newspaper  which  is  sold  isn't  there 
a  specific  amount  which  the  wholesaler  makes? 

A.     May  I  answer  it  correctly? 

The  Court:     Yes,  go  ahead. 

A.  For  every  paper  he  sells  and  collects  for  he 
would  make  a  certain  amount. 

Q.  (By  Mr.  Jacobs)  :  What  is  that  certain 
amount  ? 

A.  If  he  collected  for  each  paper  that  was  taken 
from  that  rack  ho  would  make  a  cent  and  a  half. 

Q.  A  cent  and  a  half.  And  that  is  slightly  less 
than  the  news  vendor  gets  ?  A.     I  beg  pardon  ? 

Q.  That  is  slightly  less — the  news  vendor  gets 
two  cents? 

A.  That  is  correct.  Quite  a  substantial  amount, 
I  would  say,  Mr.  Jacobs. 

Mr.  Fink:     Tlie  difference  is  25  percent,  isn't  it? 

Mr.  Jacobs:  You  can  carry  on  the  mathematics, 
Mr.  Fink,  as  you  please. 

Q.  Mr.  Casaday,  as  I  understand  it,  the  whole- 
saler, when  be  makes  his  first  delivery  of  the  ])apers 
to  the  corner  where  [321]  the  vendor  is  supposed 
to  1)6 — let  us  assimie  that  the  vendor  isn't  there  at 
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the  appointed  time  when  the  papers  are  dropped, 

what  is  the  wholesaler  expected  to  do  about  itf 

v.  I  don't  quite  understand  the  question,  Mr. 
Jacobs. 

Q.  In  the  event  that  the  wholesaler,  in  making 
delivery  of  the  papers  to  the  corner,  should  find  or 
fail  to  find  that  the  vendor  is  not  there  during  the 
sales  period  when  he  is  supposed  to  be  there,  what 
is  the  wholesaler  expected  to  do  about  it? 

A.     Use  his  own  judgment. 

Q.     You  are  indifferent  to  what  he  does  about  it? 

A.     I  beg  pardon? 

Q.  You  as  circulation  manager  are  indifferent 
to  what  he  does  about  it? 

A.  It  isn't  a  matter  of  being  indifferent.  Our 
wholesalers  are  fairly  competent  people,  and  they 
know  what  to  do  about  it. 

Q.     What  do  they  normally  do  about  it? 

A.  I  can't  say  what  they  normally  do,  because 
that  would  be  a  different  practice  with  each  in- 
dividual wholesaler. 

Q.  Isn't  it  true  that  normally  the  wholesaler 
calls  in  to  the  circulation  department  and  notifies 
them  of  that  fact? 

A.  Not  necessarily  so.  He  may  come  back  there 
later  to  see  if  the  vendor  has  appeared  up  to  that 
time. 

Q.  Let  us  assume  that  he  finds  the  vendor  there 
on  his  return  trip,  do  you  know  what,  if  anything, 
the  wholesaler  would  normally  say  to  the  vendor 
in  case  he  was  late  in  reporting  there?  [322] 
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Mr.  Finli :  Just  a  moment,  if  your  Honor  please. 
Objected  to  as  incompetent,  irrelevant  and  imma- 
terial, and  asking  for  the  state  of  mind  of  some 
third  person. 

The  Court:  Yes,  I  think  it  is  very  speculative, 
I  will  sustain  the  objection. 

Q,  (By  Mr.  Jacobs) :  Don't  you  know  from  re- 
ports or  of  your  own  personal  knowledge  that  nor- 
mally a  wholesaler  will  make  a  suggestion  to  a  ven- 
dor who  was  late  on  the  corner? 

A.  Frankly,  Mr.  Jacobs,  I  wouldn't  know  what 
the  wholesaler  would  say. 

Q.  You  don't  know  whether  they  follow  your 
instructions  or  not? 

A.  I  didn't  give  any  instructions  with  regard 
to  that,    I  didn't  say  I  did. 

Q.  You  think  that  the  wholesaler  is  free  to  allow 
the  vendor  to  do  as  he  pleases  on  the  corner"? 

A.     I  didn't  say  that. 

Q.     What  does  he  do?  A.     I  don't  know. 

Q.  Have  you  any  instructions  as  to  what  he  is 
supposed  to  do? 

A.  He  uses  his  own  judgment.  That  is  what  I 
told  you.    He  knows  what  to  do. 

Q.     You  trust  to  his  judgment  implicitly? 

A.     As  long  as  he  is  doing  a  good  job. 

Q.  Have  you  ever  had  any  reports  of  what 
they  do?  A.     Personally,  no.  [323] 

Q.  What  is  required  of  a  wholesaler  to  do  a 
good  job?  A.     Give  good  service. 

Q.     To  whom?  A.     To  everyone  he  serves. 
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Q.  How  do  you  know  whether  he  does  that  or 
not  ? 

A.  Well,  we  would  ultimately  receive  complaints 
from  one  source  or  another,  even  up  so  far  as  the 
publisher. 

Q,  Have  you  ever  received  reports,  Mr.  Casa- 
day, that  the  wholesalers  frequently  and  wrongly 
tell  the  vendors  what  to  do  and  what  not  to  do? 

A.     I  have  not. 

Q.  Wliat  reports  do  you  get  on  the  activities  of 
wholesalers  ? 

]Mr.  Fink :  On  the  activities  of  wholesalers,  was 
that  the  question? 

Mr.  Jacobs:     Yes. 

Mr.  Jacobs-.  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:     I  will  overrule  the  objection. 

Q.  (By  Mr.  Jacobs) :  Will  you  answer  the 
question,  please? 

A.  What  reports  do  I  get  on  the  activities  of 
the  wholesalers?  Well,  I  might  get  a  report  that  he 
was  speeding  recklessly  down  the  street  in  the  truck. 
I  might  get  a  report  that  he  was  haranguing  with  a 
streetcar  motorman.  I  might  get  a  report  that  he 
was  late  in  delivering  the  papers  to  a  certain  news 
stand. 

Q.  Have  you  ever  gotten  reports  of  differences 
of  opinion  between  the  wholesaler  and  the  news 
vendors?  [324]  A.     I  have  not. 
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Q.  Have  they  always  worked  in  perfect  har- 
mony? 

A.  I  didn't  say  that,  Mr.  Jacobs.  You  asked  me 
if  I  had  had  any  report. 

Q.  Do  you  know  whether  they  have  always 
worked  harmoniously "? 

A.  I  don't  believe  that  they  have  always  worked 
harmoniously,  no. 

Q.  And  what  differences  of  oi)inioii  arise  be- 
tween them? 

A.  I  couldn't  answer  that.  There  is  too  many 
differences  of  opinion  could  arise  between  any  two 
people. 

Q.     You  don't  know  of  any  specific  differences'? 

A.     I  do  not. 

Q.  Do  I  understand  you  correctly  that  when 
you  open  up  a  new  corner  you  notify  the  union  you 
would  like  to  have  a  union  member  fill  the  corner, 
is  that  correct? 

A.     I  didn't  say  that,  Mr.  Jacobs. 

Q.  What  do  you  normally  do  when  you  open  up 
a  new  corner? 

A.  It  has  been  so  long  since  we  have  opened  up 
any  new  corners  I  wouldn't  know. 

Q.  You  don't  remember  ever  having  opened  up 
a  new  corner,  is  that  it? 

A.     Not  in  recent  years. 

Q.     In  1937  to  1940? 

A.  Not  even  then  we  opened  up  any  new  corners 
in  my  memory.  Please  don't  misunderstand  me.  I 
am  not  speaking  of  vacancies  in  established  loca- 
tions.  You  said  new  corners.  [325] 
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Q.  Yes.  When  you  are  notified  of  a  vacancy, 
let  us  say,  hy  the  ^Yholesaler,  that  the  corner  is  not 
filled,  yon  normally  call  up  the  union  officials,  as  I 
understand  it,  and  ask  them  to  supplj^  a  vendor,  and 
they  will  name  a  list,  is  that  correct  ? 

A.     That  is  correct. 

Q.     And  you  select  somebody  from  that  list? 

A.     From  that  list. 

Q.  There  have  been  occasions,  haven't  there, 
when  you  have  rejected  people? 

A.     I  beg  your  pardon? 

Q.  There  have  been  occasions,  have  there  not, 
when  you  have  rejected  suggested  news  vendors? 

A.  There  have  been  occasions  when  we  have  re- 
jected people  on  that  list  who  we  did  not  feel  were 
even  competent  to  stand  up  on  these  corners. 

Q.  What  do  you  look  for  as  to  a  satisfactory 
news  vendor  in  determining  their  competency? 

A.  Well,  somebody  that  can  stand  up  and  hold 
papers. 

Q.  Would  it  be  fair  to  state  that  you  expect 
them  to  be  on  the  corner  there  during  the  sales 
period,  to  stay  there  on  the  corner  and  to  be  physi- 
cally able  to  sell  papers  and  take  an  interest  in  sell- 
ing papers? 

A.  I  think  that  would  be  extremely  fair  and 
reasonable  to  expect  that. 

Q.  Let  us  assume  that  a  vendor,  by  reports  from 
wholesalers,  indicates  that  he  is  deficient  in  one  of 
those  four  qualities,  [326]  what  is  done  about  it  ? 

A.     He  is  deficient? 
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Q.     Yes. 

A.     The  matter  is  taken  up  with  the  union. 

Q.  Does  the  wholesaler  ever  speak  to  the  vendor 
about  his  deficiency'? 

A,  I  couldn't  answer  that,  Mr.  Jacobs,  because 
I  am  not  there  at  that  time. 

Q.  You  have  never  heard  any  reports  of  a  whole- 
saler speaking  to  a  vendor  and  suggesting  that  he 
improve  his  performance "? 

A.  I  would  like  to  understand  that  question  very 
clearly,  if  you  don't  mind. 

Q.  Have  you  ever  heard  of  any  case  where  a 
wholesaler  has  spoken  to  a  vendor,  let  us  assume, 
because  he  didn  't  stay  on  the  corner  during  the  sales 
period  "i 

A.     No,  I  haven't  heard  of  any  individual  case. 

Q.     Have  you  heard  of  cases  generally  f 

A.  No.  I  might  go  so  far  as  to  say  that  I  as- 
sume that  our  wholesalers  offer  constructive  sug- 
gestions for  the  improvement  and  increase  of  sale 
of  our  newspaper. 

Q.     What  sort  of  suggestions  would  they  offer? 

A.  I  think  that  is  the  question  we  left  off  on 
this  morning. 

Q.  That's  right;  we  are  coming  back  to  it  in  a 
<lifferent  way. 

A.  All  riglit.  I  would  think  that  the  wholesaler 
might  suggest  to  the  vendor  that  there  is  a  shov/ 
break  at  10:20  and  he  might  sell  more  papers  if  he 
covers  that  show  break.  T  presume  that  he  might 
suggest  that  if  we  had  a  good  sales  lieadline  to  hv 
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sure  and  display  that  headline  so  that  prospective 

[."^27]  buyers  could  see  it. 

Q.     Would  he  suggest  that  he  hold  the  paper  out? 

A.  No,  not  necessarily.  In  most  of  these  sales 
locations  they  have  display  racks  that  the  vendors 
put  their  pax^er  in  there  for  display.  On  our  paper, 
Mr.  Jacobs,  if  you  want  me  to  give  a  report,  almost 
entirely  we  are  combined  w^ith  our  competitor  in 
consolidated  sales  locations,  and  the  vendors  of  their 
own  free  will  and  accord  do  not  give  preference  to 
either  paper  by  holding  it  out.  If  they  have  a  sales 
rack  at  their  location  they  will  display  both  papers 
on  these  sales  racks,  and  when  the  customer  comes 
up  he  will  ask,  usually,  for  the  Examiner,  but  what- 
ever paper  he  wants. 

Q.  On  appropriate  occasion,  would  the  whole- 
saler suggest  to  the  news  vendor  that  it  would  be 
to  everybody's  interest  to  stay  more  sober? 

A.     To  stay  more  sober? 

Q.     Yes. 

A.  I  couldn't  answer  that,  but  I  don't  think  that 
woidd  be  too  far  out  of  line  if  the  man  was  under 
the  influence  of  liquor,  that  it  woidd  be  for  the 
public  welfare  that  he  stay  sober. 

Q.  There  have  been  cases  for  the  welfare  of  the 
San  Francisco  Examiner  that  he  would  suggest  that 
he  state  the  headlines  to  the  public? 

A.     That  he  state  the  headlines  to  the  public? 

Q.     Yes. 

A.  Not  for  the  San  Francisco  Examiner,  because 
if  he  was  selling  both  papers  he  would  be  stating 
[328]  the  headlines  ordinarily  of  both  papers. 
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Q.  Are  your  wholesalers  concerned  with  sales  of 
the  San  Francisco  Chronicle'? 

A.     Concerned  with  them? 

Q.     Yes.  A.     Oh,  no. 

The  Court:  Mr.  Jacobs,  if  everybody  who  sug- 
gested to  somebody  else  that  they  remain  sober  was 
thereby  deemed  to  be  an  employer-employee  basis, 
I  think  that  would  be  getting  into  a  very  difficult 
situation. 

Mr.  Jacobs:  I  am  sorry,  your  Honor;  I 
shouldn't  have  treated  the  subject  so  lightly. 

The  Court:     I  don't  see  any  importance  to  that. 

Q.  (By  Mr.  Jacobs) :  When  you  engage  a  ven- 
dor under  a  contract  with  a  vendor  to  sell  papers 
at  a  particular  corner  is  it  for  an  indefinite  period, 
or  a  week  or  a  month,  or  what  is  it  ? 

A.  Well,  ordinarily,  when  a  contract  is  given  to 
a  vendor  for  a  particular  corner,  at  first  it  is  on 
a  temporary  basis,  but  normally  it  becomes  a  per- 
manent sales  location  for  that  vendor  if  he 

Q.     What  is  the  temporary  period? 

A.  Oh,  apju^oximately  two  or  three  days  to  a 
week. 

Q.  During  tliat  period  the  wholesaler  observes 
the  competency  of  the  vendor  ? 

A.  I  think  not  only  the  wholesaler,  but  the  busi- 
ness manager  of  the  union  observes,  you  might  s:i>', 
the  efficiency  or  the  ability  to  stand  up  and  hand 
out  papers  in  return  for  nickels.  [329] 

Q.  How  does  he  judge  that  efficiency?  By  the 
number  of  papers  sold?  A.     Not  necessarily. 


408  Hearst  Publications,  Inc.  vs. 

(Testimony  of  J.  D.  Casaday.) 

Q.     How  does  he  judge  it? 

A.  Well,  more  by  his  ability  to  stand  up  and 
be  clean  and  courteous. 

Q.  The  business  manager  goes  out  on  the  street 
and  observes  news  vendors'? 

A,  I  think  the  business  manager  goes  and  ob- 
serves the  news  vendors  more  than  the  wholesaler. 

Q.  Oh,  you  are  talking  about  the  business  man- 
ager of  the  union  %  A.     Yes. 

Q.  Is  the  San  Francisco  Examiner  circulation 
department  interested  in  the  competency  of  the 
news  vendor  during  the  temporary  period? 

A.     Of  course. 

Q.  I  ask  you  again,  does  the  wholesaler  observe 
that?  A.     I  said  he  undoubtedly  did. 

Q.  Does  he  report  that  to  his  superior  with  a 
recommendation  that  the  man  be  retained  or  not 
be  retained?  A.     I  imagine  he  does. 

Q.  Isn't  it  also  true  that  a  wholesaler,  from 
time  to  time,  makes  recommendations  that  a  par- 
ticular vendor  be  transferred  to   another  corner? 

A.     No,  I  am  afraid  that  isn't  true. 

Q.  Let  us  say  that  an  old  corner  becomes  va- 
cant and  it  is  a  lucrative  corner  and  has  got  to  be 
tilled  by  someone,  could  the  wholesaler  recommend 
that  an  old  vendor  be  given  a  more  lucrative  corner? 

A.  I  think  he  could  recommend,  Mr.  [330] 
Jacobs,  l^it  I  don't  think  it  would  particularly 
carry  any  weight.  That  is  usually  arranged  be- 
tween the  business  manager  of  the  union  and  either 
the  night  or  morning  circulation  manager. 
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Q.  You  have  never  made  any  independent  se- 
lection of  your  own?  A.     I  beg  yonr  pardon? 

Q.  Have  you  ever  made  any  independent  selec- 
tion of  your  own  from  a  news  vendor  already  imder 
contract  ? 

A.     Have  we  ever  made  smj  independent 

Q.     Selection  of  your  own? 

A.  No,  it  has  been  done  jointly  with  the  union. 
It  is  usually  done  in  harmony,  subject,  Mr.  Jacobs, 
of  course,  to  the  right  of  selection  we  have  in  the 
list  that  they  submit  to  us,  which  is  specifically 
stated  in  the  contract. 

Q.  You  spoke  about  these  racks,  Mr.  Casaday, 
on  which  he  displays  the  paper.  Those  racks  are 
owned  by  the  San  Francisco  Examiner? 

The  Court:  He  has  testified  to  that.  Let's  not 
backtrack.  I  am  willing  to  be  very  patient  in  this 
case,  but  I  am  not  going  to  hear  this  story  over  and 
over  again,  about  these  racks.  You  are  making  a 
simple  problem  unnecessarily  complex.  I  have  heard 
the  story  now  about  the  racks  and  the  wholesalers 
and  these  men,  now,  over  and  over  again  for  three 
days. 

Q.  (By  Mr.  Jacobs) :  Well,  Mr.  Casaday,  when 
the  wholesaler  [331]  receives  a  delivery  from  the 
sui:)ervisor  of  a  number  of  papers  on  the  first  edi- 
tion, is  any  record  made  of  the  amount  he  receives 
on  that  edition? 

A.  There  is  a  memorandum  made  by  the  super- 
visor, because  he  has  to  collect  from  the  wholesaler 
for  those  papers.  There  isn't  necessarily  any  per- 
manent record  made  of  it. 
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Q.     No  form  record  you  use  ? 

A.     I  beg  pardon  ? 

Q,  Is  there  any  printed  or  mimeographed  form 
record "? 

A,     Not  to  my  knowledge,  Mr.  Jacobs. 

Q.  There  wasn't  any  during  the  years  1937  to 
1940? 

A.  I  couldn't  answer  that  truthfully.  I  don't 
recall  just  exactly  what  form  of  memorandum  they 
would  use.  We  didn't  have  anything  for  official 
records — necessary  for  official  records,  only  by  dis- 
tricts as  a  Vv'hole. 

Mr.  Jacobs:     No  further  questions. 

Redirect  Examination 
By  Mr.  Fink : 

Q.  Mr.  Casaday,  during  your  thirteen  years'  ex- 
perience in  San  Francisco,  have  you  had  an  oppor- 
tunity to  observe  the  operation  of  the  other  three 
newspapers  in  San  Francisco? 

A.     To  some  extent. 

Q.  Are  you  acquainted  with  the  circulation  man- 
agers of  the  other  three  newspapers  ? 

A.     Past  and  present. 

Q.     Are  you  acquainted  with  them? 

A.     Yes,  sir. 

Q.  Mr.  Casaday,  are  you  familiar  with  the  street 
vendor  [332]  operation  of  the  San  Francisco  Chron- 
icle, the  San  Francisco  Call-Bulletin,  and  the  San 
Fia.ncisco  News? 

A.  I  am  more  familiar  with  the  operations  of 
the  Chronicle  than  I  am  with  the  evening  papers. 
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Q.  Well,  now,  confining  yourself  to  the  Chron- 
icle, can  you  say  of  your  own  knowledge  that  the 
operation  on  the  Clironicle,  in  so  far  as  street  ven- 
dors' sale,  is  substantially  the  same  as  you  have 
testified  to  for  the  Examiner  *? 

Mr.  Jacobs:  Your  Honor,  I  don't  think  this  wit- 
ness is  competent  to  give  a  general  answer  to  spe- 
cific questions  which  are  only  within  the  province 
and  knowledge  of  the  emploj^ees  of  the  Chronicle. 

The  Court:  Well,  I  suppose  it  might  depend  on 
hearsay  unless  he  actually  observed  the  system  in 
operation. 

Mr.  Fink:  Well,  I  thought  I  had  qualified  him. 
I  will  withdraw  the  question  for  the  moment,  if 
your  Honor  please. 

Q.  Have  you  observed  the  Chronicle's  system 
of  news  vendor  operation  in  San  Francisco'? 

A.     I  have. 

Q.  And  I  understood  you  to  testify  that  you 
had  a  consolidated  position  with  them  on  nearly  all 
the  corners  in  San  Francisco*? 

A.  You  mean  by  that,  Mr.  Fink,  that  one  vendor 
offers  both  papers  for  sale? 

Q.     That  is  true. 

A.     That  is  almost  entirely  true. 

Q.  Mr.  Casaday,  now,  repeating  the  question: 
From  your  experience  and  your  owm  observation, 
and  not  hearsay,  can  you  [333]  say  of  your  own 
knowledge  that  the  operation  of  the  Chronicle  is 
substantially  the  same  as  that  of  the  San  Francisco 
Examiner  ? 
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Mr.  Jacobs :     Same  objection,  your  Honor. 

The  Court :  I  will  allow  the  witness  to  testify  to 
that  to  the  extent  of  the  consolidated  operation,  be- 
cause I  recall  his  earlier  testimony,  to  the  effect 
that  there  is  an  accounting  operation,  one  on  behalf 
of  the  other,  for  a  six  months  period.  So,  to  that 
extent,  he  would  have  sufficient  familiarity  to  de- 
scribe that  operation,  but  so  far  as  the  Chronicle's 
operations  on  its  own  are  concerned,  I  think  the 
witness  would  not  be  qualified  unless  he  actually 
participated  in  that. 

Mr.  Fink:  Under  the  ruling  of  the  Court,  Mr. 
Casaday,  you  may  answer  the  question,  I  take  it. 

A.  It  is  almost  identical  from  the  time  the 
pa2:)ers  leave  the  plant.  In  fact,  your  Honor,  both 
wholesalers  rode  on  one  truck  during  the  war. 

Q.     That  was  because  of  the  O.D.T.  ? 

A.     The  O.D.T.  restrictions. 

Q.  Office  of  Defense  Ti-ansportation.  That  was 
after  ihe  period  we  are  interested  in. 

Now,  Mr.  Casaday,  just  one  more  question:  Do 
you  or  any  of  your  subordinates  have  anything  to 
do  with  the  disciplining  of  news  vendors,  whatever 
that  discipline  may  be?  [334] 

Mr.  Jacobs:  The  question  has  been  asked  and 
answered  at  least  three  times. 

Mr.  Fink:  Not  of  this  witness  at  all.  And  it 
was  brought  out  by  your  cross-examination. 

The  Court:      Would  you  read  that? 

(The  reporter  read  the  question.) 
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The  Court :  I  think  the  question  is  objectionable, 
whether  they  have  anything  to  do.  You  can  ask 
him  whether  they  did  anything. 

Mr.  Fink:  I  will  change  the  form  of  the  ques- 
tion, 

Q.  Do  you,  Mr.  Casaday,  or  any  of  your  subor- 
dinates, take  any  action  in  the  disciplining  of  news 
vendors  ? 

A.  Nothing  other  than  cancellation  of  the  con- 
tract. 

Q.  (By  Mr.  Jacobs)  :  Mr.  Casaday,  isn't  it  the 
practice 

Mr.  Fink:  I  beg  your  pardon.  Wasn't  I  redi- 
recting 1 

Mr.  Jacobs:     I  thought  you  were  complete. 

Mr.  Fink:     Go  ahead. 

Mr.  Jacobs:     No,  no. 

Mr.  Fink:     Go  ahead. 

The  Court:     Have  you  any  further  questions'? 

Mr.  Fink:     No,  your  Honor. 

The  Court:     All  right. 

Mr.  Jacobs:  I  thought  I  understood  you  to  say 
you  had  finished,  Mr.  Fink. 

Mr.  Fink :     Go  ahead,  Mr.  Jacobs.  [335] 
Recross-Examination 
By  Mr.  Jacobs: 

Q.  Mr.  Casaday,  isn't  it  the  practice,  and  isn't 
it  true  tliat  under  your  contract  witli  the  union, 
there  is  an  employee  of  the  circulation  department 
who  deals  with  the  business  agent  of  the  union? 

A.  I.et's  see  if  I  understand  that  question  cor- 
rectly, please. 
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Q.  I  will  read  the  portion  of  the  contract  to  you 
if  you  don't  recall  it.  Are  you  familiar  with  that 
portion  of  the  contract  which  deals  with  the  ap- 
pointment or  the  designation  of  an  employee  of  the 
circulation  department  who  is  to  act  as  the  repre- 
sentative with  the  business  agent  of  the  union? 

A.     I  have  told  you  that  and  who  they  were. 

Q.  Isn't  it  true  when  it  is  brought  to  that  per- 
son's attention  some  deficiency  or  delinquency  of 
the  news  vendor,  that  he  communicates  that  to  the 
business  agent  of  the  union! 

A.  Again,  I  want  to  make  sure  that  I  under- 
stand the  question.  You  want  to  know  that  if  one 
of  my  subordinates,  who  is  in  charge  of  the  whole- 
salers, for  instance,  receives  some  notice  of  a  de- 
linquency or  a  failure  of  a  news  vendor  to  live  up 
to  the  terms  of  his  contract,  if  he  calls  that  to  the 
attention  of  the  business  manager  of  the  union! 

Q.     Yes.  A.     That  is  correct. 

Q.  Don't  you  know  of  your  own  knowledge  that 
normally  the  union  member  is  disciplined  by  the 
union?  A.     By  the  union.  [336] 

Q.     Following  such  communication! 

A.     That  is  correct. 

Mr.  Jacobs:     No  further  questions. 

The  Court:  All  right.  That  is  all.  You  have 
some  more  questions! 

Mr.  Fink:     No,  your  Honor. 

The  Court :     That  is  all,  sir. 
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Mr.  Fink:  If  your  Honor  please,  may  I  ask  the 
Court  to  read  Section  12  of  the  1937  contract?  The 
reason  I  raise  tlie  issue  at  tliis  time  is  because  of 
the  interrogation  on  racks  by  counsel  in  cross-ex- 
amination. The  import  of  his  questions  would  in- 
dicate, although  I  do  not  know,  of  course,  but  would 
indicate  that  counsel  has  never  read  Section  12  of 
the  1937  contract. 

The  Court:     Well,  who  is  the  next  witness  now? 

Mr.  Fink :  If  your  Honor  please,  I  have  in  court 
an  Examiner  wholesaler,  I  have  in  court  a  repre- 
sentative of  the  San  Francisco  Call-Bulletin.  I 
have  in  court  the  circulation  manager  and  another 
employee  of  the  San  Francisco  Examiner.  I  have 
in  court  several  members  of  the  News  Vendors 
Union.  I  am  prepared  to  proceed  to  put  those  wit- 
nesses on  the  stand  one  by  one. 

I  now  represent  to  the  Court  that  if  I  put  these 
separate  witnesses  on  the  stand  that  they  will  tes- 
tify to  substantially  all  of  the  facts  already  covered 
by  Messrs.  Bitler,  Parrish  and  Casaday.  I  repre- 
sent to  the  Court  that  there  [337]  will  be  no  sub- 
stantial variation,  and  if  there  is  any  variation,  it 
will  be  only  as  to  minor  details  in  no  way  affecting 
the  main  issue,  and  I  now  tender  to  the  Government 
a  stipulation  to  the  general  effect  that  if  I  place 
the  witnesses  upon  the  stand  for  the  other  papers 
as  indicated  by  me,  their  testimony  will  be  sub- 
stantially the  same  as  that  already  given,  by  the 
witnesses  called. 

Mr.  Jacobs :  May  it  please  the  Court,  in  response 
to  the  tender,  I  have  no  desire  to  prolong  this  trial 
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any  longer — one  moment  more  than  is  absolutely 
necessary,  and  I  suggested  at  the  opening  of  today's 
proceedings  that  we  would  give  serious  considera- 
tion to  such  a  tender  if  members  of  the  Chronicle, 
employees  of  the  Chronicle,  were  called.  I  made 
that  suggestion  because  I  can't  tell  counsel  for  the 
plaintiffs  how  to  put  in  their  case.  That  suggestion 
was  not  taken  up. 

Maybe  Mr.  Fink  doesn't  think  there  is  any  sub- 
stantial difference,  but  I  know  from  my  own  knowl- 
edge that  there  are  differences  in  operation,  and 
certainly  in  the  case  of  the  Chronicle,  and  there- 
fore I  cannot  accept  the  tender, 

Mr.  Fink:  Well,  now,  your  Honor,  of  course 
that  is  a  direct  refusal  of  the  stipulation,  and  we 
can  do  no  more;  but  I  don't  want  to  be  charged  by 
the  Court  with  producing  purely  cumulative  wit- 
nesses. 

The  Court:  If  you  consider  the  evidence  is  cmn- 
ulative,  [338]  there  is  no  occasion  for  you  putting 
it  on. 

Mr.  Fink:  If  your  Honor  please,  I  must,  be- 
cause there  are  other  papers  involved.  You  see, 
these  rulings— — 

The  Court:  There  is  only  the  Chronicle  and  Ex- 
aminer involved  in  this. 

Mr.  Fink:  No,  your  Honor.  The  Chronicle,  the 
Examiner  and  the  Call-Bulletin.  There  are  three 
papers  involved  here.  There  are  two  others  to  be 
luvord.  The  rulings  in  the  three  cases  are  identical; 
that  is,  the  rulings  from  the  Treasury  Department 
are  identical.    I  am  perfectly  willing  to  proceed,  I 


United  States  of  America  417 

am  prepared  to  proceed,  but  1  represent  to  you  seri- 
ously that  you  are  going  to  be  irritated  by  a  lot 
of  cumulative  testimony  that  there  will  be  no  sub- 
stantial  

The  Court:  I  hoi)e  I  haven't  given  the  impres- 
sion that  I  am  going  to  be  irritated  by  it.  I  just 
feel  in  the  case  of  this  kind  that  the  ease  should 
have  been  presented  in  great  part  on  a  statement 
of  facts,  saving  the  time  of  Court  and  coimsel,  and 
the  witness  and  everyone  else  concerned,  that  is  all. 
I  don't  see  any  occasion  for  making  a  cause  celebre 
of  this  case.  It  just  involves  a  question  of  whether 
the  street  vendors  are  employees  in  fact,  whether 
they  come  within  the  purview  of  the  Security  Act. 
There  is  no  need  of  making  a  battle  between  the 
Government  counsel  and  the  newspaper  publishers 
over  it. 

While  every  cause  is  important  to  those  involved, 
it  isn't  [339]  that  important. 

Has  the  Government  any  contrary  testimony  to 
oif  er  in  connection  with  the  matter  of  the  Examiner 
case"?  Oh,  well,  perhaps  I  should  ask,  have  you  any 
further  testimony  that  you  consider  essential  to 
the  Examiner  case  ? 

Mr.  Fink:  I  have  one  other  witness  here,  a 
wholesaler,  prepared  to  testify. 

The  Court:  That  would  only  be  cumulative  as 
to  the  Examiner? 

Mr.  Fink:     Absolutely. 

The  Court:  Maybe  it  might  be  well  to  direct 
the  order  of  proof.    Does  the  Government  wish  to 
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put  on  any  testimony  with  respect  to  the  claim  of 
the  Examiner  in  this  consolidated  action? 

Mr.  Jacobs:     You  mean  in  the  defendant's  case? 

The  Court:  As  a  part  of  the  defendant's  case, 
yes.  I  am  not  urging  you  to  either  present  or  not 
to  present  any  testimony.  It  just  occurred  to  me, 
just  in  the  interest  of  fairness  and  justice,  that 
what  is  really  involved  in  this  case  is  an  interpre- 
tation of  the  acts  and  the  conduct  and  tlie  agree- 
ments of  the  parties,  and  that  there  can't  be  a  great 
deal  of  dispute  as  to  these  more  or  less  notorious 
facts  that  are  concerned  with  the  transactions  in 
questions,  and  both  sides  should  have  ample  oppor- 
tunity to .  either  brief  or  argue  in  any  way  they 
want,  the  interpretation  to  be  put  upon  those  [340] 
facts.  My  only  comj^laint  with  this  case  is  not  with 
the  issue  particularly,  but  that  I  think  it  can  be 
presented  mucli  better  by  way  of  argument  than 
by  taking  up  all  the  time,  the  hours  of  the  Court's 
.time,  to  describe  how  newspapers  are  sold  on  the 
streets  in  San  Francisco.  That  could  have  been 
done  in  a  written  statement  or  by  stipulation  that 
could  have  been  prepared  before  trial,  and  there 
can't  be  very  much  question  about  it.  That  is  the 
only  point  that  I  have.  I  therefore  don't  want  you 
to  think  that  I  am  urging  that  you  either  do  or  do 
not  present  any  evidence,  Mr.  Jacobs.  I  want  to 
hear  from  you  and  your  opponent  fully  on  the  im- 
portant part  or  question  at  issue,  and  that  is,  what 
is  the  interpretation  to  be  put  upon  the  acts  and 
conduct  of  the  parties  in  order  to  show  wliat  their 
status  is? 
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Mr.  Jacobs:  That  is  why  I,  in  all  good  faith, 
suggested  that  they  put  on  employees  of  the  Chron- 
icle. 

The  Court:  Well,  will  that  make  very  much  sub- 
stantial difference  so  far  as  the  ultimate  question 
is  involved'? 

Mr.  Jacobs:  May  I  make  a  suggestion:  that  an 
appropriate  employee  of  the  Chronicle  be  called  and 
that  the  Government  be  allowed  to  cross-examine 
him  with  resx^ect  to  their  practice? 

The  Court:  Would  you  have  any  objection  to 
that? 

Mr.  Fink:     None  whatever,  your  Honor. 

The  Court:     All  right.  [341] 

Mr.  Jacobs:  It  is  understood  this  is  plaintiff's 
witness. 

Mr.  Fink:  Well,  now%  after  all,  I  am  tendering 
a  stipulation  with  the  idea 

The  Court:  You  can  put  him  on  as  an  adverse 
witness,  under  the  rules,  in  your  case;  you  are  not 
bound  by  his  testimony  under  the  rule,  so  that 
wouldn't  make  any  difference. 

Mr.  Jacobs:  With  that  understanding,  we  will 
call  Mr.  Nichols. 

Mr.  Fink:  Your  Honor,  may  I  suggest  that  we 
take  a  recess  at  this  time? 

The  Court:  Very  well.  We  will  take  the  after- 
noon recess,  at  this  time. 

(Recess.) 
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Mr.  Jacobs:  Do  I  understand  correctly  that 
plaintiff  has  not  rested,  and  that  this  witness  is 
simply  being  called  out  of  order"? 

The  Court:  I  understood  from  Mr.  Fink  that 
he  has  concluded  his  evidence  so  far  as  the  Ex- 
aminer is  concerned.   Is  that  right  ? 

Mr.  Fink:  With  one  exception,  your  Honor.  I 
told  the  Court  that  I  had  a  wholesaler  here,  but  if 
I  put  him  on  the  stand  his  testimony  would  be  en- 
tirely cumulative.  I  have  a  wholesaler  in  court  pre- 
pared to  testify.  I  am  prepared  to  examine  him, 
but  his  testimony  will  be  entirely  cumulative.  [342] 

The  Court:  Then  there  is  no  point  in  putting 
him  on. 

Mr.  Fink :     As  I  see  it,  your  Honor,  that  is  true. 

Mr.  Jacobs :  If  it  is  cumulative,  there  is  nothing 
required  of  me. 

Mr.  Fink:  Your  Honor,  the  point  to  this  col- 
loquy is  this:  If  I  do  not  get  a  stipulation  from 
counsel,  then  I  assume  it  will  be  necessary  for  me 
to  put  these  witnesses  on  the  stand  for  a  limited 
examination,  anyv/ay.  I  assume  that  counsel  has 
in  the  back  of  his  mind,  although  I  don't  know — I 
assume  that  he  is  going  to  contend  that  there  is 
variation  between  the  operation  of  the  three  news- 
papers I  am  representing  here.  If  that  be  true,  I 
will  have  to  call  the  witnesses,  which  I  dislike  doing. 

The  Court:  Well,  is  there  any  way  that  you 
geii{lem(>n  can  suggest  that  the  matter  be  short- 
ened? 
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Mr.  Jacobs:  May  it  please  the  Court,  let's  clar- 
ify this  one  thing.  As  I  understand  it,  this  whole- 
saler of  the  Examiner  would  only  supplement  or 
repeat  what  Mr,  Casaday  or  Mr.  Parrish  has  said. 

The  Court:     That  is  what  Mr.  Fink  has  said. 

Mr.  Jacobs:  There  is  no  occasion  for  any  stipu- 
lation. I  am  not  going  to  stipulate  that  that  would 
be  cumulative  evidence.  There  is  no  necessity  for 
any  such  stipulation  as  to  the  Examiner.  Mr.  Fink 
has  stated  that  he  has  evidence,  that  he  could  call 
another  witness  who  will  repeat  the  same  [343] 
testimony.  He  can  use  his  own  judgment  as  to 
whether  he  wants  to  put  that  cumulative  testimony 
in  as  to  the  Examiner. 

The  Court:  If  the  testimony  is  to  be  purely 
cumulative,  I  will  say,  then,  that  the  Court  would 
say  that  it  doesn't  want  to  hear  the  testimony  of 
witnesses  on  cumulative  matters,  and  that  if  any 
question  were  raised,  if,  in  the  course  of  the  de- 
fense, the  weight  of  the  testimony  were  attacked, 
that  the  Court  would  then  permit  counsel  to  put 
his  witness  on  to  testify  cumulatively.  With  that 
understanding,  is  it  satisfactory*? 

Mr.  Fink :  With  that  understanding,  I  will  ac- 
cede to  counsel's  request. 

Mr.  Nichols,  will  you  take  the  stand,  please? 
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TERN  L.  NICHOLS 

called  as  a  witness  for  the  plaintiffs;  sworn. 

The  Olerk:     State  your  name  to  the  Court? 
A.     Vern  L.  Nichols. 

Direct  Examination 

By  Mr.  Fink : 

Q.     Mr,  Nichols,  what  is  your  occupation? 

A.  I  am  circulation  office  manager  for  the  San 
Francisco  Chronicle. 

Q.     How  long  have  you  been  such? 

A,     Since  about  the  first  part  of  1939. 

Q.  Mr.  Nichols,  have  you  been  continuously  in 
court  since  this  case  started? 

A.    Yes,  I  have,  sir.  [344] 

Q.  In  so  far  as  any  part  of  the  operation  comes 
under  your  super^dsion  in  the  Chronicle,  would 
your  testimony  be  substantially  similar  to  that 
already  given? 

Mr.  Jacobs:  Just  a  moment,  Mr.  Nichols,  unless 
we  knoAv  what  testimony 

Mr.  Fink :  After  he  answers  that,  I  am  going  to 
turn  him  over  to  you  and  you  can  cross  examine 
him. 

Mr.  Jacobs:  May  the  record  show  an  objection 
to  the  form  of  that  question? 

The  Court :  If  the  Court  may  make  a  sugges- 
tion— I  am  only  doing  it  in  the  interest  of  time  in 
a  matter  that  may  or  may  not  be  controversial;  I 
don't  want  to  affect  the  rights  of  either  side — 
suppose  you  ask  the  question  whether  or  not  the 
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the  manner  in  which  the  Chronicle  handles  its  rela- 
tion with  the  news  corner  vendois  is  substantially 
the  same  as  that  testified  to  by  the  witnesses  on 
behalf  of  the  Examiner.  If  he  answers  the  ques- 
tion in  the  affirmative,  then  let  counsel  go  into  it. 

Mr.  Fink :  I  will  adopt  the  question  of  the  Court 
as  my  own. 

Q.     Do  you  remember  the  question,  Mr.  Nichols? 

A.     Yes,  I  do. 

Q.     Will  you  answer  it  please  ? 

A.  I  would  say  yes,  in  most  all  the  testimony 
that  has  been  given  that  the  routine  in  relation  to 
the  carrjdng  on  is  about  the  same  as  has  been  [345] 
mentioned  in  the  other  testimony. 

Mr.  Fink :     You  may  cross-examine. 

Cross-Examination 

By  Mr.  Jacobs: 

Q.  Mr.  Nichols,  does  the  Chronicle  keep  a  record 
of  the  vendors  to  whom  they  paid  a  bonus  or  guar- 
enty  ? 

A.     Yes,  we  keep  a  record  week  by  week. 

Q.  How  far  back  do  your  records  gol  Or  to 
refresh  your  recollection,  I  recall  that  they  go  back 
to  1943,  is  that  correct? 

A.     Part  of  our  records,  yes. 

Mr.  Fink :     To  1943  ?  Is  that  what  you  said  ? 

Q.     (By  Mr.   Jacobs):     Is  that  correct? 

A.  Part  of  our  records,  yes.  I  wouldn't  say  all 
of  them  were  complete. 
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Q,  No,  but  there  are  some  records  as  far  back 
as  March,  1943,  is  that  correct! 

A.     Yes,  there  are  some. 

Q.     Before  that  date  have  they  been  destroyed? 

A.     Yes. 

Q.     For  business  purposes?  A.     Yes. 

Q.     They  were  no  longer  useful. 

A.     No  use  for  them. 

Q.  Can  you,  through  any  other  rej)resentative 
of  the  Chronicle,  obtain  for  me  the  record,  in  order 
to  sliorten  this  proceeding,  the  record  of  the  amount 
of  guaranties  or  bonuses  paid  to  vendors  of  the 
Chronicle  for  the  weeks  March  21st,  March  28th, 
April  4th,  and  April  18th,  1943? 

Mr.  Fink :  If  your  Honor  please,  that  is  ob- 
jected to  as  [346]  being  without  the  period  under 
investigation  here.  We  are  investigating  a  period 
that  begins  August  31,  1937,  or  April  1,  1937,  and 
that  ends  in  1940. 

Mr.  Jacobs:  May  it  please  the  Court,  I  have 
established  by  this  witness  that  there  were  no  rec- 
ords available  during  the  taxable  period.  I  will 
say,  though,  it  is  quite  relevant,  in  the  absence  of 
such  records,  to  show  how  they  opci^ated  from  the 
earliest  time  that  they  have  records  under  the  con- 
tracts, which  are  substantially  the  same,  and  which 
the  plaintiffs  contend  are  substantially  the  same. 

The  (Jourt:  As  a  preliminary  matter,  I  think 
you  could  go  into  that  in  order  to  ascertain  whetlier 
or  not  in  the  period  in  issue  they  similarly  con- 
ducted themselves.  I  would  allow  it  for  that  pur- 
pose. 


United  States  of  America  425 

(Testimony  of  Vern  L.  Nicliols.) 

Q.  (By  Mr.  Jacobs) :  Were  similar  records 
kept  during  the  period  April  1,  1937,  through  1940? 

A.  No,  I  don't  have  the  records  complete,  Mr. 
Jacobs.  We  came  across  some  records,  like  corner 
complaints,  and  some  correspondence,  I  believe,  but 
I  have  no  records  of  the  exact  amount  paid  out  to 
vendors  during  '43  or  anj^  month  such  as  tliat 

Q.  You  have  no  record  now,  but  were  such 
records  kept'?  A.     Yes,  sir. 

Q.  Were  the  same  sort  of  records  kept  for  1943 
as  were  kept  from  1937  to  1940? 

A.  Very  similar,  yes.  They  [347]  have  been 
changed  slightly. 

Q.  Again  I  ask,  Mr.  Nichols,  can  you  obtain  the 
record  of  payments  on  guaranties  during  the  four 
weeks  I  mentioned? 

A.  No,  I  cannot,  Mr.  Jacobs.  I  don't  have  those 
records. 

Q.  Not  in  the  courtroom.  Can  you  obtain  them 
through  some  employee? 

A.  No,  I  have  no  amounts  that  were  paid  to 
vendors  during  1943  for  those  weeks  you  mentioned. 

Q.  Mr.  Nichols,  did  you  receive  a  sub])oena  to 
produce  the  corner  guaranties — amounts  paid  on 
corner  guaranties? 

A.  Yes,  the  records  for  '37,  '38,  '39  and  '40,  but 
those  records  are  not  available. 

Q.  Did  the  subpoena  you  received  specify  those 
years?  Mr.  Nichols,  I  read  you  what  purports  to 
be  a  copy  of  the  memorandum  of  subpoena  directed 
to  you:  "Bring  with  you  all  reports,  records  and 
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forms  of  reports  and  records,  and  other  writings 
relative  to  the  amount  of  sales  of  the  San  Fran- 
cisco Chronicle  by  street  vendors  by  reason  of  con- 
tracts with  the  news  vendors,  and  all  records,  re- 
ports and  writings  relative  to  the  agreement,  con- 
ditions and  such  other  amounts  as  may  have  been 
paid  to  said  news  vendors." 

A.  The  sale  to  the  vendors  is  shown  up  in  the 
audit  reports  during  that  period. 

Q.  This  subpoena  directed  you  to  bring  the  rec- 
ords of  the  amount  paid  for  corner  guaranties. 

A.     I  don't  have  any  records.  [348] 

Mr.  Fink:  Just  a  moment.  I  object  to  that  upon 
the  ground  that  it  is  argumentative,  if  your  Honor 
please. 

The  Court:  The  witness  has  answered  that  he 
has  no  such  records. 

Mr.  Fink :     That  is  right. 

Q.  (By  Mr.  Jacobs)  :  Mr.  Nichols,  do  you  re- 
call my  visit  to  your  office?  A.     Yes,  sir. 

Q.  Do  you  recall  showing  me  the  records  of  cor- 
ner guaranties?  A.     Not  for  1943. 

Q.  What  was  the  earliest  period  for  which  you 
showed  me  the  records'? 

A.  I  think  I  just  showed  you  some  for  the  cur- 
rent month  of  March. 

Q.  How  far  back  %  You  said  a  moment  ago  your 
records  go  back  as  far  as  1943. 

A.  In  some  instances,  yes.  Our  records  are  not 
comj^lete  in  its  entirety  of  any  dealings  with  the 
news  vendors. 
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Q.     Will  you  produce  them 


Mr.  Jacobs:  I  ask  the  Court,  if  necessary,  to 
direct  the  witness  to  produce  them  for  the  earliest 
period  you  have. 

A.  I  will  look  again,  Mr.  Jacobs,  and  see  if  I 
can  find  records  extending  back  that  far.  But  may 
I  answer  it  this  way,  your  Honor,  by  saying  that 
after  a  year  we  feel  that  they  are  of  no  value  to  us 
and  we  can't — if  we  stored  everything  pertaining 
to  news  vendors  we  would  have  to  hire  a  hall  to 
store  them  in,  it  takes  up  such  a  great  volume  of 
space.  [349] 

Q.  Didn't  you  show  me  a  complete  box  of  rec- 
ords on  vendors'  corner  guaranties'? 

A.     Yes,  I  believe  I  did. 

Q.     Where  is  that  box'? 

A.  It  is  still  down  there.  I  don't — if  that  was 
1943,  then  I  have  made  an  error,  for  which  I  am 
sorry. 

Q.  That  may  be.  I  don't  say  you  misstated  it. 
Will  you  get  that  box,  please,  or  have  somebody 
get  it  for  you'?  A.     Yes. 

Q.  Not  at  this  time.  I  want  to  ask  you  a  few 
more  questions. 

Mr.  Jacobs:  Will  you  mark  tliese  for  identifica- 
tion, please'? 

T]ie  Clerk:  These  will  be  marked  Defendant's 
Exhibits  T,  U,  V  and  W.  T  is  1937,  U  1938,  V  1939 
and  W  1940. 

Q.  (By  Mr.  Jacobs)  :  Mr.  Nichols,  I  show  you 
Defendant's  Exhibits  T,  U,  V  and  W  for  Identifi- 
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cation,  and  ask  you  if  yovi  recognize  them,  and  if 

you  recognize  them,  state  what  they  are^ 

A.  Yes,  sir,  these  are  the  Audit  Bureau  of  Cir- 
culation Annual  Reports  covering  the  years  1937, 
'38,  '39  and  '40. 

The  Court:  That  is  for  the  San  Francisco 
Chronicle  ? 

A.     San  Francisco  Chronicle;  I  am  sorry. 

Mr.  Jacobs:     They  are  offered  in  evidence. 

The  Court:     All  right.    Let  them  be  admitted. 

Mr.  Fink :  I  present  the  formal  objection,  your 
Honor,  that  they  are  incompetent,  immaterial  and 
irrelevant.    You  have  already  ruled  on  it.  [350] 

The  Court:  I  presume  that  they  are  offered  for 
the  same  purposes  as  similar  documents  in  the  case 
of  the  Examiner.  Therefore,  they  will  be  admitted 
for  the  same  purpose. 

(Thereupon  the  documents  referred  to  were 
marked  Defendant's  Exhibits  T,  U,  V  and  W 
respectively,  in  evidence.) 

Mr.  Jacobs:  Will  you  mark  this  for  identifica- 
tion, please? 

The  Clerk:  Defendant's  Exhibit  X  for  identi- 
fication. 

Q.  (By  Mr.  Jacobs)  :  I  show  you  Defendant's 
Exhibit  X  for  Identification,  and  ask  you  if  you 
recognize  it,  and  if  you  do,  state  what  it  is  ? 

A.  This  is  a  report  showing  the  street  sales  of 
the  San  Francisco  Chronicle. 
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Q.  Was  this  form  or  a  form  containing  the 
same  information  in  use  during  the  years  1937  to 
1940? 

A.  It  may  have  been  slightly  changed ;  it  is 
practically  the  same. 

Q.  Is  it  true  that  on  this  form  is  recorded  the 
amount  delivered  on  each  edition  to  each  district? 

A.  No,  not — It  was  set  up  for  that  purpose, 
however,  but  they  don't  always  use  the  breakdo^M:i 
on  each  edition;  it  is  generally  the  total  amount  of 
pa])ers  they  received  in  one  evening — one  day's 
issue,  rather. 

Q.  Is  that  the  practice  now  or  was  that  the 
practice  in  1937? 

A.     This  is  the  practice  now  and  was  then  also. 

Mr.  Jacobs:  I  offer  defendant's  Exhibit  X  in 
evidence. 

(Thereupon  the  document  referred  to  was 
marked  Defendant's  [351]  Exhibit  X  in  evi- 
dence.) 

Mr.  Jacobs:     Mark  that  for  identification,  please. 

The  Clerk:  The  last  exhibit  is  marked  Defend- 
ant's Exhibit  Y  for  Identification. 

Mr.  Jacobs:  I  show  .you  Defendant's  Exhibit  Y 
for  Identification,  and  ask  you  if  you  recognize  it? 

A.    Yes. 

Q.     Will  you  state  what  it  is? 

A.  Well,  tliis  is  just  a  work  sheet  that  the  whole- 
salers use  in  making  their  route  delivery  to  vendors 
and  stores,  et  cetera. 
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Q.  On  tliis  form  is  recorded  the  amount  deliv- 
ered on  each  edition  to  each  corner  by  the  whole- 
saler in  his  district,  is  that  correct? 

A.  No,  that  isn't  used  for  that  purpose  now,  Mr. 
Jacobs. 

Q.  Was  this  or  a  similar  form  in  use  in  1937  to 
1940"? 

A.  This  form  has  never  actually  been  turned  in 
to  the  office  for  any  basic  reports.  It  is  used  more 
as  a  convenience  for  the  wholesaler  to  use  in  mak- 
ing his  own  distribution  to  the  stores  and  news 
vendors. 

Q.  Was  this  form  or  a  similar  form  in  use  in 
1937  to  1940?  A.     Yes. 

Q.  On  that  form  does  he  record  the  amount  de- 
livered of  each  edition  to  each  vendor  in  his  district  ? 

A.     I  think  he  does,  yes. 

Mr.  Jacobs:  Defendant's  Exhibit  Y  is  offered  in 
evidence.  [352] 

Mr.  Fink:     No  objection. 

The  Court:     It  will  be  admitted. 

(Thereupon   the   document   referred  to   was 
marked   Defendant's  Exhibit  Y  in  evidence.) 

Q.  (By  Mr.  Jacobs)  :  Turning  your  attention  to 
Defendant's  Exhibit  X,  wdll  you  tell  me  who  accom- 
plished or  filled  out  this  form? 

A.  This  is  filled  out  by  the  street  sales  super- 
visor at  the  end  of  the  day  after  his  sales  are  all 
in,  for  one  day's  issue  on  the  p.m.  street  sales. 
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Q.  Where  does  he  obtain  the  information  from 
which  he  makes  up  this  report? 

A.     From  the  wholesalers. 

Q.  Do  they  have  a  written  report  they  submit 
to  him  at  the  end  of  each  day's  sales? 

A.  Each  wholesaler  m.akes  up  his  own  report  and 
turns  it  in  to  the  street  sales  supervisor,  yes. 

Q.     Is  there  a  regular  form  for  such  report? 

A.     Well,  he  may  use  that 

Mr.  Fink :     Sales  slip ;  it  is  already  in  evidence. 

Mr.  Jacobs:  No;  let  the  witness  answer  the 
question,  Mr.  Fink. 

A.  That  is  part  of  it,  Mr.  Fink.  There  are  two 
sources,  really :  that  exhibit  you  had  there  a  moment 
ago — I  forget  what  you  labeled  it — he  may  use  that 
for  the  total  luimber  of  papers  he  has  distributed 
during  the  night;  and  the  rest  [353]  of  his  informa- 
tion in  his  actual  street  sales  he  gets  from  his  corner 
tags  from  the  vendors,  or  sales  slips,  as  they  are 
called  in  the  exhibit,  and  then  they  will  be  recorded 
by  the  street  supervisor  to  get  the  total  street  sales, 
which  includes  vendors,  newsboys  not  under  the 
union,  and  rack  sales  if  it  is  morning  sales. 

Q.  I  take  it  that  he  also  uses  Defendant's  Ex- 
hibit Y  for  some  of  his  information? 

A.     Yes,  I  imagine  lie  does. 

Q.  Let  us  digress  just  a  moment,  Mr.  Nichols. 
During  the  years  1937  to  1940,  were  news  vendors 
emy)loyed  to  sell  the  Chronicle  in  the  morning,  or 
is  it — Just  answer  that  question. 
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Mr.  Fink:  Objected  to  as  to  form.  The  news 
vendors  were  not  employed  at  all. 

Mr.  Jacol)s:     Engaged,  if  you  like. 

A.     I  didn't  quite  get  your  question,  Mr.  Jacobs. 

Q.  As  I  understand  it,  the  i^rincipal  sales  of  the 
Chronicle  in  the  years  1937  to  1940  w^re  on  the  right 
side,  is  it  not  true? 

A.     Yes,  the  larger  sale  was  on  the  night  side. 

Q.  And  news  vendors  were  engaged  to  sell  on 
the  night  side  ?  A.     Yes,  sir. 

Q.  During  the  years  1937  to  '40  how  many  news 
vendors,  if  any,  were  engaged  on  the  day  side  of 
the  Chronicle? 

A.  I  don't  know,  Mr.  Jacobs.  I  don't  recall  ex- 
actly how  many  [354]  were  on  the  morning  side. 

Q.  Isn't  it  true  that  very  few  vendors  are  en- 
gaged to  sell  the  Chronicle  on  the  day  side  ? 

A.     There  are  fewer  on  the  morning  side,  yes. 

Q.  Isn't  it  true  that  the  bulk  of  the  sales  on  the 
morning  side  come  through  the  coin  racks? 

A.     At  the  ])resent  time. 

Q.     Likewise  wasn't  that  true  in  1940? 

A.     I  don't  recall;  I  doubt  it  very  much, 

Q.  Do  you  think  it  was  different  in  1940  than 
it  is  today? 

A.     Yes,  I  think  it  was  different  then. 

Q.     In  \\\mi  respect? 

A.  The  circulation  has  gained  considerably  since 
that  period. 
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Q.  I  know,  but  in  sales  on  the  day  side,  is  that 
accomplished  in  a  different  manner  than  it  was  in 
1940'? 

A.  No,  I  think  the  same  methods  are  used  now ; 
practically  the  same. 

Q.  I  ask  you  again,  isn't  it  true  today  that  the 
bulk  of  sales  in  the  morning  of  the  Chronicle  is 
accomplished  on  the  streets  by  coin  racks  and  not 
by  news  vendors'?  A.     Yes,  that  is  true. 

Q.     That  was  true  in  1940,  wasn't  it? 

A.  I  don't  recall  without  looking  up  the  records, 
Mr.  Jacobs,  although  I  would  say  that  it  would  be 
higher,  yes. 

Mr.  Jacobs :     Mark  this  for  identification,  please. 

The  Clerk:     Defendant's  Z  for  Identification. 

Mr.  Jacobs:  I  show  you  Defendant's  Exhibit  Z 
for  identification  and  ask  you  if  you  recognize  it, 
and  if  so,  state  what  it  is  ? 

A.  Yes,  this  is  a  report  of  the  a.m.  street  sales. 
That  is  the  morning  side. 

The  Court:  You  mean  it  is  the  form  on  which 
he  makes  his  report  ■? 

A.    Yes. 

Mr,  Jacobs:  Defendant's  Exhibit  Z  is  offered  in 
evidence, 

(Thereupon  the   document  referred  to  was 
marked  Defendant's  Exhibit  Z  in  evidence,) 

Q.  (By  Mr.  Jacobs) :  Who  makes  out  that 
form  ? 

A.  That  form  is  completed  by  the  morning  street 
sales  supervisor. 
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Mr.  Jacobs :     Mark  that  for  identification,  please. 

The  Clerk:  Defendant's  Exhibit  AA  for  Identi- 
fication. 

Q.  (By  Mr.  Jacobs)  :  I  show  you  defendant's 
Exhibit  A  A  for  Identification,  and  ask  you  if  you 
recognize  if? 

A.  Yes,  that  is  another  form  used  by  the  whole- 
salers in  making  their  distribution. 

Q.  Was  that  form  or  a  similar  one  used  from 
1937  to  1940? 

A.  No,  I  don 't  think  it  was  in  effect  at  that  time, 
Mr.  Jacobs.  I  don't  know  how  long  this  has  been  in 
effect.   It  has  been  probably  three  or  four  years. 

Q.     Was  there  a  similar  one  in  use  in  1940"? 

A.  No,  I  think  that  was  one — the  large  size  one 
in  that  [356]|  exhibit  was  used  for  that  purpose. 

Mr.  Jacobs:  Will  you  staple  these  together  and 
mark  them  for  identification,  please? 

The  Clerk:  Marked  AB,  Defendant's,  for  Iden- 
tification. 

Mr.  Jacobs :  I  show  you  Defendant 's  Exhibit  AB 
for  Identification,  which  consists  of  seven  ]:!ages  sta- 
pled together,  and  ask  you  if  you  recognize  them? 

A.     Yes,  I  do,  Mr.  Jacobs. 

Q.     Will  you  state  what  it  is? 

A.  This  is  a  form  used  hy  the  San  Francisco 
Chronicle  in  listing  the  amounts  of  guaranty  due 
the  vendors  weekly. 

Mr.  Jacobs:  Government's  Exhibit  AB  is  of- 
fered in  evidence. 

The  Court :     Very  well. 
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Mr.  Fink:  I  don't  think  I  have  any  objection  to 
the  form,  but  I  do  want,  before  it  is  introduced  in 
evidence,  to  ask  that  the  Court  request  counsel  to 
identify  it  as  to  time.  [357] 

Q.  This  form,  or  one  similar  was  used  in  the 
years  1937  to  1940? 

A.     I  don't  know  about  1937,  Mr.  Jacobs. 

Q.     At  any  time'? 

A.  We  had  a  mimeographed  form  when  we  fii'st 
started,  listing  the  amounts  of  profits  by  the  vendors 
and  the  amounts  of  guarantees  that  was  due  them, 
but  it  is  practically  the  same  except  it  is  now  printed 
and  lists  the  corners  on  the  night  side  and  the  morn- 
ing side. 

Q.  Your  answer  is  that  some  time  during  1937 
to  1940  this  form  or  one  similar  to  it  was  in  use. 

A.     Yes,  to  the  best  of  my  recollection. 

Mr,  Jacobs :     I  renew  the  offer. 

The  Court:     It  may  be  admitted. 

(The  document  referred  to  was  admitted  in 
evidence  and  marked  Defendant's  Exhibit 
A-B.) 

(A  document  was  marked  Defendant's  A-C 
for  identification.) 

Q.  (By  Mr.  Jacobs)  :  I  show  you  Defendant's 
Exhibit  A-C  for  identification,  and  ask  you  what 
it  is  ? 

A.  This  is  a  form  used  liy  the  Chronicle  called 
a  corner  complaint. 

Q.  Was  this  form  or  one  similar  to  it  in  use  at 
any  time  in  1937  to  1940! 
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A.  I  don't  recall,  Mr.  Jacobs.  That  is  not  under 
my  jurisdiction,  really.  We  have  got  several  copies 
around.  I  had  some  in  the  file,  but  I  have  no  use 
for  them  personally. 

Q.  You  don't  know  when  this  form  started  in 
use?  A.     No,  I  don't.  [358] 

Q.     Does  it  go  back  as  far  as  you  remember? 

A.  I  don't  recall  exactly.  I  just  came  across  it 
not  so  long  ago.  They  file  them  in  a  specific  place, 
because  they  have  been  going  to  another  place  such 
as  the  circulation  manager  or  his  assistants,  Avho 
was  handling  street  sales. 

Q.  Mr.  Nicholes,  are  you  familiar  with  the  rela- 
tions between  the  wholesalers  and  their  supervisors  ? 

A.  Somewhat.  That  is  not  in  my  department, 
however. 

Mr.  Jacobs:  May  it  please  the  Court,  I  want  to 
state  this  for  the  record:  I  have  endeavored  to 
shorten  this  proceeding.  I  have  asked  Mr.  Nicholes 
at  the  stand  wliat  his  acquaintanceship  is  with  the 
paper. 

The  Court:     What! 

Mr.  Jacobs :  What  his  familiarity  with  the  prac- 
tice of  the  paper  is.  He  states  he  is  the  office  cir- 
culation manager. 

Mr.  Fink:  The  office  circulation  manager?  He 
has  not  so  stated. 

Mr.  Jacobs :     I  beg  your  pardon. 

Q.     State  your  function  again. 

A.  Circulation  office  manager.  There  is  a  dif- 
ference, however. 
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Mr.  Jacobs :  I  have  asked  him  also  whether  any- 
body else  is  familiar  with  that,  and  he  points  to  the 
credit  circulation  manager  who  was  not  here  dur- 
ing the  taxable  period.  He  also  stated  that  nobody 
else  here  has  that  familiarity.  This  witness  has  not 
that  acquaintanceship.  I  don't  see  how  I  [359]  could 
pursue  the  line  of  examination.  I  thought  I  could 
get  this  stuff  in  evidence,  based  on  the  testimony  of 
this  witness.   He  repudiates  the  knowledge. 

The  Court :  Does  this  arise  because  of  this  par- 
ticular form? 

Mr.  Jacobs:     Yes,  your  Honor. 

The  Court:  Is  there  anything  else  except  this 
form? 

Mr.  Jacobs:  I  don't  know  at  this  time.  I  want 
to  pursue  the  examination  further. 

Mr.  Fink:  I  have  not  objected  to  any  fonns, 
though  I  asked  you  to  clear  up  a  date.  I  have  not 
objected  to  any  forms. 

Mr.  Jacobs :  I  offer  this  in  evidence.  But,  I  will 
just  state,  your  Honor,  that  this  witness  fails  to 
establish  clearly,  in  my  mind  whether  this  form  I 
just  put  in  evidence  was  used  over  the  taxable  pe- 
riod. His  memorj^  is  hazy  utterly  about  how  far  this 
form  goes. 

The  Court :     We  cannot  help  that. 

Mr.  Jacobs:  If  it  please  the  Court,  I  want  to 
complete  the  record  as  to  The  Chronicle.  There  is 
nobody  here  from  The  Chronicle  who  is  familiar 
with  the  period. 

The  Court:  Well,  if  he  is  Tiot  familiar  with  the 
period,  what  are  we  going  to  do  about  it? 
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Q.  (By  Mr.  Jacobs)  :  Do  you  know,  Mr.  Nich- 
oles,  how  this  form  was  used?  [360] 

A.  I  may  have  some  general  knowledge,  Mr. 
Jacobs,  but  inasmuch  as  it  is  not  my  affair,  I  don't 
feel  I  should  answer  it  because  I  might  not  be  giv- 
ing the  truth. 

The  Court:  Who  knows  about  it?  Whose  func- 
tion is  it? 

A.  Mr.  Gilroy  used  to  know  during  his  period, 
being  circulation  manager,  and  one  of  the  street 
sales  supervisors  handles  it  now,  together  with  Mr. 
Forbes,  the  City  Circulation  manager. 

Q.     How  about  the  period  1937  to  1940? 

A.  I  don't  know  who  handled  it  then.  I  assume 
Mr.  Gilroy  did. 

Q.  (By  Mr.  Jacobs) :  Mr.  Gilroy  is  the  circula- 
tion manager,  and  he  is  out  of  town,  I  am  told  by 
Mr.  Nicholes.  In  view  of  Mr.  Fink's  offer  to  prove, 
I  don't  see  how  we  can  prove  it.  I  am  trying  to  save 
the  time  of  the  Court  to  get  in  the  evidence.  I  am 
doing  m,y  level  best,  but  I  want  the  Court  to  appre- 
ciate that, 

The  Court:  ^Hiat  is  the  importance  of  this 
form  ? 

Mr.  Jacobs:  This  form,  as  I  understand  it,  is 
commonly  employed,  is  regularly  employed,  in  the 
records  kept  in  the  regular  course  of  business  by 
the  wholesalers  of  complaints  filed  by  the  wholesal- 
ers of  delinquencies  and  def5ciencies  of  the  vendors. 

The  Court:  Maybe  Mr.  Fink  would  testify  they 
made  complaints  on  this  form  or  another  form. 


I 
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Mr.  Fink:  If  your  Honor  please,  that  is  the  tes- 
timony riftht  there.  Mr.  Casaday  so  testified  that 
they  are  turned  [361]  in  to  the  office.  There  is  no 
dispute;  I  have  not  objected  to  one  of  these  forms. 

The  Court :  Apparently  this  may  go  in  as  a  form 
that  was  used,  or  some  form  substantially  similaj' 
to  it,  reporting-  complaints  as  to  the  conduct  of  the 
vendors  during;  the  ]ieriod. 

Mr.  Fink :  Your  Honor,  I  will  verify  that,  and 
state  the  fact  to  the  Court  whatever  it  is. 

Mr.  Jacobs:  Will  you  mark  these  folders  for 
identification,  please. 

Mr.  Fink:  Your  Honor,  let  me  say  this:  Mr. 
Gilroy  has  been  in  constant  attendance  on  the  court 
up  until  today.  A  conference  of  vital  importance  to 
all  newspapers  is  going  on,  a  conference  on  news- 
print. He  is  attending  that.  That  is  the  reason  he 
is  not  here. 

(The  folders  were  marked  Defendant's  Ex- 
hibit A-D  and  A-E  for  identification.) 

Q.  (By  Mr.  Jacobs)  :  Mr.  Nicholes,  I  show  you 
Defendant's  Exhibits  A-D  and  A-E  for  identifica- 
tion, and  ask  you  if  yon  recognize  them*? 

A.     Yes,  I  do. 

Q.     What  are  they"? 

A.  These  are  files,  they  are  the  corner  com- 
I)laints,  the  third  copy  of  which  came  along  with 
the  other  data  in  connection  with  the  news  vendors' 
guarantee. 
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Q.  These  records  are  part  of  the  regular  busi- 
ness records  of  The  Chronicle?  A.     Yes.  [362] 

Q.  Do  you  know  of  your  own  knowledge,  Mr. 
Nieholes,  that  the  wholesalers  filled  out  this  form? 
Is  that  correct?  A.     Yes. 

Q.     Filled  it  out  singly  or  in  triplicate? 

A.  I  think  it  was  made  in  triplicate.  I  would 
not  say  for  sure,  because 

Q.     That  is  not  your  department? 

A.     That  is  not  my  department. 

Mr.  Jacobs :  The  Government  offers  them  in  evi- 
dence, Defendant's  Exhibits  A-d  and  A-e. 

The  Court:  Don't  oifer  them  in  evidence.  I  am 
not  going  to  read  them,  Counsel,  for  a  determination 
of  this  case.  Make  a  statement  of  what  is  in  there 
and  Counsel  may  agree. 

JNIr.  Jacobs :  May  I  read  what  I  think  is  an  illus- 
trative one.  These  are  typical  corner  complaints. 

The  Court:  Just  state  the  substance  of  what  is 
in  the  file.  Probably  they  won't  dispute  it.  Why 
encumber  the  record  with  matters  of  that  kind? 

Mr.  Jacobs:  If  it  please  the  Court,  to  complete 
the  record,  these  complaints  state  the  actual  work- 
ing relationship  between  the  wholesaler  and  the 
vendor.  Nov/  each  one  singly,  there  are  a  number 
of  diiferent  tj'pes  of  complaints,  which  can  only  be 
apjireciated  by  the  over-all  picture.  No  one  com- 
plaint gives  tlie  Court  the  actual  day  to  day  rela- 
tionship, but  taken  all  along  they  do  indicate  to  the 
Court,  and  do  establish  just  how  the  wholesaler  deals 
with  the  vendor,  and  [363]  this  is  the  best  evidence, 
the  day  to  day  record. 
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The  Court :  What  is  the  substance  of  the  day  to 
day  records?   What  do  they  show? 

Mr,  Fink :  May  we  have  fii'st  the  period  covered  ? 
I  have  not  even  seen  these,  if  it  please  your  Honor. 
May  we  have  the  period  identified? 

Mr.  Jacobs :     1942  and  1943. 

Q.  Mr.  Nicholes,  have  you  such  records  prior  to 
this  time? 

A.  No,  that  is  all  I  could  locate,  Mr.  Jacobs,  as 
far  back  as  that  period  there. 

Mr.  Jacobs :  These  are  the  only  available  records 
of  the  working  relationship.  I  think  rather  than 
have  this  witness  testify  what  the  wholesalers  and 
the  vendors,  here  is  the  record,  made  day  by  day 
by  the  wholesalers. 

The  Court :  These  are  complaints  the  wholesaler 
files  with  the  newspaper  as  to  what  he  finds  in  the 
way  of  fault  with  the  way  the  vendors  are  operat- 
ing? 

Mr.  Jacobs:     Yes,  your  Honor. 

The  Court:  That  is  the  record  of  such  com- 
plaints kept  ? 

Mr.  Jacobs:  The  nature  of  the  complaints  is 
what  I  am  getting  at,  your  Honor.  For  instance, 
it  shows  that  the  wholesalers  normally  tells  the 
drunken  vendor  that  he  checks  him  in  before  the 
end  of  the  sales  period  and  sends  him  home.  We 
think  that  is  pertinent.  Let  me  give  your  Honor 
some  idea. 

The  Court:     All  right.  [364] 
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Mr.  Jacobs:  A  complaint  of  May  28,  1943,  sub- 
mitted by  a  wholesaler  named  Ford  with  reference 
to  a  vendor  at  Fifth  and  Mission,  time  11 :45. 
''^^^len  1  drove  up  with  the  last  edition  at  4:00  p.m., 
he  only  had — "  I  wanted  to  s^ive  him  $10,  he  re- 
fused to  accept,  so  I  checked  him  in  and  sent  the 
vendor  home." 

Mr.  Fink:  The  trouble  was  he  wanted  to  leave 
the  corner  before  the  regular  time. 

INIr.  Jacobs:  There  is  a  demonstration  of  what 
the  wholesaler  did,  said  "You  are  through  for  the 
day" — "He  refused  to  acce]>t  my  order." 

Mr.  Fink :  On  the  contrary,  the  report  shows  the 
vendor  wanted  to  get  out  himself. 

Mr.  Linn:  May  I  suggest,  if  your  Honor  does 
not  w^ant  to  read  them,  that  you  leave  them  in  the 
envelope.  In  the  Hearst  case  these  matters  were 
considered  very  material. 

The  Court:     What  case? 

Mr.  Tiinn:  The  National  Tiabor  Relations  vs. 
Hearst.    Just  leave  them  in  the  records. 

The  Court :  Well,  they  are  part  of  the  records  of 
The  Chronicle,  are  they? 

Mr.  Linn:  Yes.  If  that  is  not  clear,  isn't  that 
agreed  to  by  stipulation? 

The  Court:  These  are  taken  from  your  records 
you  produced  them*?  [365] 

The  Witness:     Yes. 

The  Court:     AU  right.  Put  them  in  evidence. 

Mr.  Fink:  If  your  Honor  please,  before  you 
permit  them  in  evidence,  I  want  to  make  a  formal 
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objection.  I  object  to  them  on  the  ground  that  they 
are  incompetent,  irrelevant  and  immaterial,  because 
it  appears  by  the  statement  of  counsel  that  they  are 
for  the  period  of  1943.  Did  you  say  1942  and  1943, 
or  just  1943? 

Mr.  Jacobs:     1942  and  1943. 

Mr.  Pink :  1942  and  1943,  and  have  no  bearing  on 
what  may  have  happened  in  the  period  of  1937  to 
1940. 

Mr.  Jacobs :  I  ask  the  Court  to  note  that  the  con- 
ti'acts  for  this  period  are  in  evidence.  Again  I  say 
there  is  no  substantial  variation  between  the  con- 
tracts for  the  taxal)le  period. 

The  Court :  There  may  be  some  evidence  that 
similar  procedure  was  followed.  I  will  let  the  files 
be  marked  in  evidence,  and  Counsel  can  call  my 
attention,  if  it  is  part  of  the  record  of  The  Chron- 
icle, I  will  allow  it  in  evidence  and  Counsel  can 
call  my  attention  to  such  portions  as  he  deems  per- 
tinent. 

(The   complaint  files  were  marked  Defend- 
ant's Exhibits  Nos.  A-D  and  A-E  in  evidence.) 

Mr.  Jacobs:     No  further  questions.  [366] 

Redirect  Examination 

Mr.  Fink:  I  think  I  liave  one  other  question 
that  sug,2:ested  itself  to  me.  Have  you  got  Exhibit 
A-B,  Mr.  Clerk,  please. 

Mr.  Jacobs:  I  understand,  your  Honor,  that  if 
I  want  to  recall  a  witness  to  identify  the  corner 
guarantee  file  which  he  was  asked  to  produce,  I 
may? 
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The  Court :  Well,  you  may  be  able  to  do  that  out 
of  court.  Just  present  it.  I  don't  want  to  take  up 
unnecessary  time  on  the  production  of  records.  You 
will  be  given  an  opportunity  to  present  it. 

Q.  (By  Mr.  Fink) :  Mr.  Nicholes,  I  hand  you 
Defendant's  Exhibit  A-B.  Do  I  miderstand  you 
correctly  to  testify  that  that  form  is  the  successor 
to  a  mimeographed  form?  A.     Yes. 

Q.  And  was  the  mimeographed  form  laid  out  on 
the  same  plan  as  that  form  w^as  laid  out? 

A.  Well,  no.  It  was  very  incomplete.  It  was 
just  ruled  off  more  than  anything  else,  to  show  the 
corners  aiul  the  profits  and  the  vendors. 

Q.  Mr.  Nicholes,  is  it  part  of  your  duty  in  The 
Chronicle  to  keep  track  of  the  changes  in  the  con- 
tracts of  the  vendors'?  A.     No,  it  is  not. 

Mr.  Fink :     That  is  all. 
,    The  Court:     That  is  all. 

The  Witness :  I  might  say,  your  Honor,  I  did  not 
mean  [367]  to  be  evasive  a  minute  ago,  in  regard 
to  those  folders.  The  information  Mr.  Jacobs  talked 
to  me  about,  I  completely  overlooked  that  1943.  I 
did  not  mean  to  be  evasive,  just  nervous  so  to  speak. 
I  did  not  check  them  on  that  subject,  but  I  can  sup- 
ply that  information. 

Mr.  Jacobs :     There  is  no  suggestion  of  bad  faith. 
(Witness  excused.) 

The  Court:  Have  you  a  similar  witness  for  the 
Call-Bulletin? 

Mr.  Fink :  I  have  a  similar  witness.  Mr.  Win- 
chester, will  you  take  the  stand,  please. 
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E.  R.  WINCHESTER 

called   as   a   witness   on   behalf   of   the   Plaintiffs; 
sworn. 

The  Clerk :     State  your  name  to  the  Court,  please. 
A.     E.  R.  Winchester. 

Direct  Examination 
By  Mr.  Fink : 

Q.     What  is  your  occupation,  Mr.  Winchester? 

A.  Circulation  Manager  for  the  San  Francisco 
Call -Bulletin. 

Q.     How  long  have  you  been  such'? 

A.     In  that  capacity  for  about  three  years. 

Q.  Were  you  with  the  San  Francisco  Call-Bulle- 
tin prior  to  that  time  ? 

A.     I  have  been  since  1929. 

Q.     What  was  your  title  prior  to  three  years  ago. 

A.     Assistant  Cii'culation  Manager. 

Q.     And  you  were  such  for  how  long? 

A.     Approximately  four  years.  [368] 

Q.  The  Cij'culation  Manager  of  the  San  Fran- 
cisco Call-Bulletin  was  named  Pressly  Mallory,  is 
that  correct?  A.     That  is  correct. 

Q.  He  has  passed  away.  He  died  a])proximately 
three  years  ago?  A.     Yes. 

Q.  Mr.  Winchester,  have  you  been  in  court  con- 
tinuously since  the  opening  of  this  case? 

A.     I  have. 

Q.     Did  you  hear  the  testimony  of  Mr.  Parrish? 

A.     I  did. 

Q.     Andof  Mr.  Casaday?  A.     I  did. 
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Q.  Does  the  San  Francisco  Call-Bulletin  operate 
its  street  vendor  sales  in  approximately  the  same 
manner  as  tliat  described  by  Mr.  Parrish  and  Mr. 
Casaday?  A.     They  do. 

Mr.  Fink:     Take  the  witness. 

Cross-Examination 
By  Mr.  Jacobs: 

Q.  Yon  heard  also  the  testimony  of  Mr,  Nich- 
olesl  A.     That  is  right. 

Q.  Would  you  say  the  Call-Bulletin  maintains 
similar  records,  carries  on  operations  similar  to 
what  Mr.  Nicholes  testified'? 

A,  With  some  variation,  Mr.  Jacobs,  but  basi- 
cally the  same. 

Q.  Mr.  Winchester,  during  the  years  1937  to 
1940  ajiproximately  how  many  corners  or  locations 
was  tlie  Call-Bulletin  sold  at  by  the  Union  street 
news  vendors  ?  A.     Oh,  roughly,  200  to  225. 

Q.  And  do  you  know  approximately  on  how 
many  corners  the  sales  [369]  were  insufficient  to 
meet  the  guaranteed  minimum  imder  the  Union 
contract  *? 

A.  Prol^ably  25%,  maybe  a  little  in  excess  of 
that. 

Mr.  Jacobs :     That  is  all. 

Mr.  Fink:     That  is  all. 

(Witness  excused.) 
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Mr.  Fink :  Mr.  McGarry,  will  you  take  the  stand, 
please  ? 

The  Court :     Still  another  paper  % 

Mr.  Fink:  No,  I  wanted  to  ])resent  everybody, 
your  Honor.  This  is  the  Circulation  Manager  of 
the  San  Francisco  Chronicle. 

The  Court:     Well,  do  you  need  him'? 

Mr.  Fink :  I  just  wanted  to  ask  him  the  same 
questions,  because  if  you  recall  Mr.  Nicholes  quali- 
fied his  testimony  by  saying  he  was  the  only  super- 
visor of  the  office  circulation,  something  of  that  sort. 

FRANK  R.  McGARRY 

a  witness  called  for  the  plaintiff;  sworn. 

The  Clerk :     State  your  name  to  the  Court,  please. 
A.     Frank  R.  :McGarry. 

Direct  Examination 
By  ]\Ir.  Fink : 

Q.     Mr.  McGarry,  what  is  your  occupation? 

A.  Circulation  Manager  of  the  San  Francisco 
Chronicle. 

Q.     How  long  have  you  been  such*? 

A.     Since  October,  1944. 

Q.  How  long  have  you  been  with  the  San  Fran- 
cisco Chronicle?  A.     About  fifteen  .years.  [370] 

Q.  And  prior  to  becoming  circulation  manager, 
what  was  your  title  ? 

A.     I  was  o]i  the  road,  a  road  man. 

Q.     That  took  you  out  of  San  Francisco? 

A.     Yes,  entirely. 
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Q.  Mr.  McGarry,  have  you  been  in  continuous 
attendance  upon  the  court  since  this  case  opened? 

A.     I  have. 

Q,  Did  you  hear  the  testimony  of  Mr.  Parrish 
and  Mr.  Casaday?  A.     I  did. 

Q.  Does  the  San  Francisco  Chronicle  operate  its 
street  vendor  sale  in  substantially  the  same  manner 
as  described  in  the  testimony  of  those  two  gentle- 
men? A.     I  think  exactly  the  same. 

Mr.  Fink:     Take  the  witness. 

Cross-Examination 

By  Mr.  Jacobs : 

Q.  Mr.  McGarry,  you  did  not  have  anything  to 
do  with  street  vendors  in  the  years  1937  to  1940, 
did  you  ?  A.     No. 

Q.  Your  answer  to  Mr.  Fink's  questions  only 
applies  to  the  present  time,  is  that  right  ? 

A.     Yes,  sir. 

Mr.  Jacobs:     That  is  all. 

Redirect  Examination 
By  Mr.  Fink : 

Q.  B}^  the  way,  you  inherited  a  system  when  you 
became  circulation  manager,  did  you  not? 

A.     Yes. 

Q.  You  have  operated  that  system  exactly  as  it 
was  before,  have  you?  A.     Yes. 

Mr.  Fink :     That  is  all. 

(Witness  excused.)  [371] 
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Mr.  Fink:  Now,  if  your  Honor  please,  I  think 
so  far  as  the  plaintitfs  are  concerned,  that  we  are 
prepared  to  rest,  with  this  reservation:  I  desire  to 
examine  the  exhibits.  I  think  one  or  two  merely  are 
marked  for  identification.  I  would  like  to  offer  them 
in  evidence.    Otherwise,  the  plaintiffs  rest. 

(Plaintiffs  rested.) 

Mr.  Jacobs:  At  this  time,  if  it  please  the  Court, 
the  Government  files  a  motion  for  judgment  at  the 
close  of  the  plaintiffs'  case,  for  the  reason  that  the 
plaintiffs  have  neither  pleaded  nor  proved  that  the 
Union  street  news  A-endors,  the  subject  of  this  con- 
tract, are  independent  contractors.  I  have  filed  a 
written  motion  for  judgment  which  states  that  in 
different  form,  with  several  specific  grounds,  Init  in 
substance  the  reason  is  that  the  plaintiffs  have  not 
proved  a  cause  of  action  or  facts  sufficient  on  which 
the  Court  can  find  for  the  plaintiffs. 

Now,  does  the  Court  wish  to  entertain  arguuient 
at  this  time"? 

The  Court:  Do  you  want  to  submit  the  case  on 
that,  or  do  you  intend  to  present  some  evidence? 

Mr,  Jacobs:  Yes,  I  intend  to  present  some  evi- 
dence. I  don't  mind  telling  your  Honor  that  most 
of  the  Government's  witnesses  are  not  here.  We  did 
not  want  to  take  them  away  from  their  employment, 
because  we  thought  the  plainti:ffs  [372]  would  oc- 
cu})y  most  of  the  day. 

The  Court:  How  much  time  do  you  want  for 
witnesses  f  I  think  you  mentioned  this  morning  they 
might  be  brief. 
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Mr.  Jacobs:  I  think  it  might  be  the  subject  of 
stipulation. 

Does  your  Honor  want  to  take  the  motion  under 
advisement  ? 

The  Court:  I  think  that  is  the  best  thing  to  do, 
don't  you,  unless  you  want  the  case  determined  on 
the  motion. 

Mr.  Jacobs:     No,  I  do  not. 

The  Court :  I  think  it  is  best  to  take  it  mider  ad- 
visement at  the  close  of  the  case.   I  will  do  that. 

Mr.  Jacobs:  Now,  a  good  manj^  of  the  Govern- 
ment's witnesses  are  news  vendors.  I  might  say 
frankly,  the  news  vendors  I  have  never  seen.  They 
were  subpoenaed  by  names  furnished  by  the  Union. 
The  principal  reason  we  want  to  call  them  is  to  in- 
troduce evidence 

The  Government  offers  in  evidence  Defendant's 
Exhibit,  what  is  that? 

The  Clerk :     It  has  not  been  marked. 

Mr.  Jacobs:     I  will  call  Mr.  Parrish,  then. 

The  Court:  Maybe  Mr.  Fink  will  agree  that  it 
may  be  offered  in  evidence. 

Is  that  the  one? 

Mr.  Jacobs:     Yes. 

The  Court:  That  has  been  marked  for  identi- 
fication. [373] 

The  Clerk :  That  has  been  marked  for  identifica- 
tion. 

Mr.  Jacobs:  The  Defendant  offers  Defendant's 
Exhibit  N  for  identification,  the  income  tax  return 
of  William  Parrish  for  the  year  1940,  and  before 
entertaining  any   o])jection   from   Counsel   for   the 
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plaintiffs,  the  purpose  of  this  offer  is  to  show  a 
return  l)y  William  Parrish  as  a  news  vendor  for 
1940,  in  which  he  reports  part  of  his  income  from 
the  sale  of  newspapers  as  a  news  vendor  as  wages 
as  coming  from  The  Examiner  and  The  Chronicle. 

Mr.  Fink :     Now,  just  a  minute.   Let  me  see  that. 

Mr.  Jacobs :  I  would  like  your  Honor  to  examine 
the  form. 

Mr.  Fink:  If  your  Honor  please,  I  object  to  a 
statement — I  hate  to  characterize  a  statement  as 
untrue,  but  that  statement  is  definitely  imtrue  and 
Counsel  knows  it  to  be  untrue.  Schedule  A  of  the 
income  tax  return  form  reads:  "Income  received 
from  others,  consisting  of  salaries,  wages,  fees, 
commissions,  bonuses,  and  other  compensation  for 
personal  services." 

Mr.  Jacobs:     Let  me 

Mr.   Fink:     Pardon  me 


The  Court:  Don't  behave  like  a  couple  of  chil- 
dren. 

Mr.  Jacobs:  If  the  Court  please,  may  I  have  an 
op])ortunity  to  explain  the  purpose  of  the  offer. 

Mr.  Linn:  I  suggest  that  Mr.  Jacobs  is  not  ac- 
customed to  Mr.  Fink.  [374] 

The  Court:     Don't  get  excited. 

Mr,  Fink :     I  thought  I  wns  addresing  the  Court. 

The  Court :  I  should  like  to  try  this  case  without 
calling  you  to  order.   Let  me  see  the  form. 

Mr.  Fink:     Well,  I  would  be  delighted. 

The  Court:  This  is  the  regular  income  tax  re- 
turn form? 

Mr.  Fink:     Yes. 


452  Hearst  Publications,  Inc.  vs. 

Mr.  Jacobs:  May  it  please  the  Court,  I  want,  if 
I  may 

Tl-e  Court :  You  are  seeking  to  introduce  these 
income  tax  returns  of  various  vendors,  on  the 
ground  that  you  claim  it  shows  they  reported  their 
income  from  the  sales  of  newspapers  as  salaries. 
Is  that  the  point  % 

Mr.  Jacobs:  Also,  your  Honor,  that  they  repre- 
sented under  Schedule  A,  you  notice  the  name  and 
address  of  the  employer,  and  it  gives  the  name  of 
the  pa])er  in  that  case  as  in  other  cases. 

I  also  want  to  call  your  Honor's  attention  to  the 
pur])ose  of  the  return.  On  the  first  sheet  of  the 
return,  your  Honor,  it  says:  "Individual  income 
and  income  tax  return  for  gross  incomes  of  not 
more  than  $5000  derived  from  salaries,  wages,  divi- 
dends interest  and  annuities  (Note:  If  you  are  en- 
gaged in  a  profession  or  business — including  from 
income  or  you  are  a  member  of  a  partnership  or 
had  income  or  losses  from  renting  or  sale  of  prop- 
erty, use  Form  1040)." 

In  other  words,  an  entirely  different  form.  This 
is  [375]  strictly  a  report  of  income  from  salaries 
and  wages,  not  a  business  in  some  form. 

The  Court:  Well,  I  suppose  if  they  did  that,  it 
won't  l)e  the  first  time  that  people  have  either  been 
confused  l)y  or  filed  the  wrong  income  tax  return. 
I  vrould  not  want  to  decide  this  case,  very  frankly, 
on  the  basis  of  how  these  men  reported  their  income 
taxes.  You  may  have  it  in  evidence  for  what  is  it 
woith.  I  say  that  frankly  to  you,  that  they  followed 
the  best  form  thev  could  follow. 
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Mr.  Jacobs:  If  the  Court  please,  I  won't  be- 
labour the  point.  This  is  a  representation  of  the 
publisher  as  an  employer. 

Mr.  Fink:     This  representation  of  the  publisher? 

The  Court:  No,  it  is  what  the  individual  news 
vendor  filed. 

Mr.  Jacobs:  That  is  right,  your  Honor.  They 
are  the  people  involved  in  this  case.  They  are  the 
employees  or  independent  contractors. 

The  Court:  Well,  of  course,  I  miglit  attach 
weight  to  this  if  it  were  the  contention  that  this 
contract  and  relationship  sought  to  be  initiated  by 
the  parties  under  the  contract  were  fraudulent  or 
colorable,  or  done  for  the  purpose  of  causing  some- 
one else  to  act  thereon  to  his  or  their  detriment. 
Then  it  would  have  weight,  because  it  would  be  an 
admission  that  the  form  the  parties  went  through 
was  [376]  designed  to  deceive  someone  else.  Of 
course,  this  is  not  that  kind  of  case,  I  gather  from 
what  you  have  stated  to  me  here.  If  it  is  claimed, 
and  that  is  why  I  asked  that  question  at  the  begin- 
ning of  the  trial,  if  the  Governm.ent  contends  this 
is  a  colorable  transaction  and  entered  into  for  the 
purpose  of  evading  the  effect  of  the  Social  Security 
laws,  that  is  one  thing.  But,  if  it  was  entered  into  in 
order  to  establish  a  relationship  so  as  not  to  be 
within  the  purview  of  the  Act,  of  course  that  ia 
a  i^erfectly  lawful,  proper  thing  to  do.  The  only 
question  is,  were  their  acts  and  the  agreement  sivli 
as  would  constitute  them  independent  contractor,  or 
employers  and  employees.  Now,  if  it  is  under  that 
theory  we  are  proceeding  in  this  case,  then  the  mere 
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statement  of -the  vendors  in  filing  income  tax  re- 
turns, reporting  under  this  form,  I  would  not 
think  would  have  much  weight,  because  after  all,  it 
is  what  they  did  in  the  performance  of  the  contract 
and  under  the  terms  of  the  contract,  what  they 
agreed  to  under  the  contract,  that  are  the  deter- 
mining factors  as  to  their  status.  Don't  j^ou  think 
that  is  right? 

Mr.  Jacobs:  That  is  right,  your  Honor. 
The  Court:  After  all,  the  Government  was  not 
interested  in  this  matter;  the  Government  is  not 
trying  to  make  somebody  be  an  employee  if  he  wants 
to  be  an  independent  contractor;  it  is  not  trying 
to  make  somebody  be  an  independent  contractor  if 
he  wants  to  be  an  employee.  The  Government  occu- 
pies a  position  in  which  itself  sets  a  very  high 
standard  of  conduct.  [377]  It  is  not  forcing  anybody 
to  do  anything.  The  only  question  in  the  case  is 
whether  or  not  the  actual  status  of  the  parties  is 
such  as  by  their  acts,  as  evidenced  by  their  actual 
conduct,  and  the  agreement,  is  such  as  to  take  them 
within  the  purview  of  this  statute  or  not. 

Mr.  Jacobs:  Regardless  of  the  relationship  they 
think  they  entered  into,  honestly  or  otherwise.  They 
may  liave  entered  it  in  all  good  faith. 

The  Court:  I  am  not  bound,  and  I  don't  think 
either  side  wants  me  to  decide  on  the  basis  of  what 
the  parties  think  they  were  doing,  or  state  about  the 
relationship,  but  on  their  acual  relationship. 

Ml-.  Jacobs:  In  that  connection  Mr.  Fink  has 
stated  the  intention  and  belief  of  the  parties,  the 
parties  being  the  publishers  and  the  vendors,  was 
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not  that  of  employer  and  employee.  They  will  point 
to  Paragraph  1  of  the  contract  which  states  that  in 
so  many  words.  Now,  if  that  belief  is  correct,  is 
relevant,  if  the  belief  of  the  parties  is  relevant, 
good  faith  or  bad  faith  belief,  if  the  belief  is  rele- 
vant, then  this  also  is  representation  of  the  belief 
of  the  relationship  of  the  parties,  a  return  that 
states  they  believe  in  effect,  it  is  a  form  statement, 
believe  the  publishers  as  their  employers. 

The  Court :  Well,  you  may  mark  it  in  evidence 
as  the  statement  of  Mr.  Parrish,  but  subject  to 
Counsel's  objection  [378]  so  the  record  may  be  very 
clear  on  it.  I  will  say  to  you  now,  that  I  don't  attach 
much  weight  to  it  in  determining  the  issues  pre- 
sented, so  you  won't  be  misled  when  you  submit  the 
case  on  that.  I  think  the  issue  is  a  much  more  defi- 
nite one,  and  has  to  be  determined  upon  the  actual 
conduct  of  the  parties,  their  actual  agreement,  and 
what  they  did  under  the  agreement  rather  than  by 
statements  that  they  may  have  made  that  wei-e 
l^eyond  and  outside  of  the  limits  of  their  actual  re- 
lationship. In  other  words,  I  don't  think  statement 
would  be  any  different  than  some  statement  Mr. 
Parrish  may  have  made  at  a  teaparty  to  someone 
else,  that  lie  retxlly  was  an  employee ;  that  the  way  he 
felt  about  it  he  was  an  employee,  because  it  would 
not  make  any  difference.  The  matter  has  to  be 
determined  on  the  basis  of  what  the  facts  disclose 
to  ho  the  octual  status  of  the  parties. 

Mr.  Fink:  For  the  purpose  of  the  record,  you.r 
Honor,  I  object  to  the  introduction  in  evidence  of 
Defendant's  Exhibit  N,  upon  the  ground  that  it  is 
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incompetent,  irrelevant  and  immaterial ;  on  the  fur- 
ther ground  that  it  is  hearsay  as  concerns  the  pub- 
lishers, The  San  Francisco  Chronicle  and  the  Hearst 
Publications,  Inc.  And  may  I  gently  suggest,  your 
Honor,  I  think  it  is  a  breach  of  the  confidential  sec- 
tion of  the  Income  Tax  Statute. 

The  Court :  Where  did  this  income  tax  statement 
come  from?  [379] 

]\Ir.  Fink :     Well,  Counsel  produced  it. 

The  Court :     Maybe  Mr.  Parrish  produced  it. 

Mr.  Jacobs :     I  ])roduced  it ;  I  produced  them  all. 

Mr.  Fink:  No,  Mr.  Parrish  did  not  produce  it. 
This  gentleman.  Counsel  here,  has  a  stack  of  them, 
I  think  it  is  in  contravention  of  the  statute. 

Mr.  Jacobs:     What  statute? 

Mr.  Fink:  The  Income  Tax  Statute  which  pro- 
vides that  income  tax  returns  are  confidential,  and 
have  been  for  many  years  last  past. 

The  Court:     There  may  be  something  in  that. 

Mr.  Jacobs:  If  it  i)lease  the  Court,  this  is  not  a 
question  of  a  third  party  going  into  the  Govern- 
ment to  ask  for  a  disclosure.  John  Doe  cannot  come 
to  the  Treasury  Department,  but  this  is  the  Depart- 
ment of  Justice  taking  information  furnished  by 
the  Treasury  Department  for  the  official  use  of  the 
Government.  Furthermore,  I  know  of  no  statute 
that  prohibits  the  use  of  the  Department  of  Justice 
of  anything  bearing  on  the  issues  here. 

The  Court :  I  am  not  so  sure  about  that.  Counsel. 
I  don't  think  the  Department  of  Justice,  statutory 
provisions  or  not  to  the  contrary,  has  a  right  to  dig 
up  tliis  man's  income  tax  statement  and  offer  it  in 
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evidence  here  in  tliis  eon  it  on  a  matter  of  whether 
Social  Secnrity  tax  shall  he  paid.  [380] 

Mr,  Jacobs:  I  have  no  desire  to  disclose  it  to 
the  world  or  anybody  else. 

The  Conrt:  I  know,  bnt  once  the  income  tax 
statement  is  offered  in  evidence,  it  is  disclosed,  be- 
cause the  record  is  in  a  conrt  proceeding.  Anybody 
interested  in  the  case  can  come  around  and  find  what 
Mr.  Parrish's  income  is,  once  it  is  offered  in  evi- 
dence. I  am  not  sure.  I  have  not  had  that  point 
submitted  to  me,  but  I  would  feel  it  is  a  subject- 
matter  for  the  exercise  of  some  discretion  on  the 
part  of  the  Court. 

Mr.  Fink:  Mr.  Parrish  is  not  a  party  to  this 
action,  your  Honor,  and  if  his  income  became  a 
material  factor  in  the  case,  I  would  think  the  Gov- 
eriunent,  by  some  means,  could  with  good  grace  offer 
the  return.  But  to  dig  up  his  return  because  he 
happens  to  be  an  official  of  the  Union,  and  introduce 
it  in  evidence,  I  say  is  a  violation  of  the  statute. 

The  Court:  It  might  be  possible  that  a  tax  re- 
turn might  be  admissible  by  way  of  impeachment. 
If  you  asked  him  the  question:  "Is  it  not  the  fact 
that  you,  yourself,  claimed  your  income  or  salaiy 
from  the  San  Francisco  Chronicle"  and  he  denied  it, 
you  might  be  able  to  produce  it  for  that  purpose,  to 
negative  the  statement.  I  don't  know  that  you  have 
a  right  to  come  in  out  of  the  clear  sky  and  offer  a 
man's  income  tax  statement  in  a  case  of  this  kind. 
After  what  Counsel  has  said  to  me,  I  would  want  to 
see  some  authority  [381]  ])pf(U'e  that  would  be  done. 
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Mr.  Jacobs :  Let  me  state  the  position,  so  there 
will  be  no  question  about  it,  your  Honor.  This  re- 
turn is  offered  in  the  case  of  Mr.  Parrish,  not  be- 
cause he  is  not  a  party  to  the  suit,  but  he  is  a  party 
to  the  contract  here  under  interpretation,  and  it  is 
clearly  established  under  the  Restatement  of  Law 
arid  other  authorities  that  belief  of  the  nature  of 
the  relationship  between  the  parties  is  evidence  of 
their  relationship.  That  is  stated  in  the  Eestatement 
of  the  Law,  the  existing  law  as  to  what  is  evidence 
of  the  emplojTnent  relation,  the  belief  of  the  parties. 

The  Court:  I  can  understand  that,  but  I  think 
that  what  we  are  talking  about  is,  is  the  right  of 
the  Attorney  General  to  come  in  here  and  having 
gotten  income  tax  statements  in  this  waj^,  offer  them 
in  evidence  in  the  case. 

Mr.  Jacobs:  I  will  preserve  the  confidential  na- 
ture if  there  is  any.  I  don't  admit  there  is.  I  will 
be  glad  to  read  it  in  evidence  without  the  amounts. 
There  is  no  question  that  he  is  a  vendor,  the  fact  that 
lie  repoited  an  unspecified  am.ount  from  the  news- 
paper as  his  employer,  and  I  will  withdraw  the 
offer  of  the  return  itself. 

The  Court:  Well,  I  suppose,  subject  to  the  ob- 
jections that  have  been  made,  })robably  you  could 
get  an  admission.  Counsel  would  be  willing  to  stipu- 
late that  you  are  prepared  to  show  that  a  number 
of  news  vendors  reported  in  their  income  [3821  tax 
returns,  under  the  column  you  have  designated,  in- 
come from  sales  of  newspapers,  The  Chronicle,  The 
Examiner,  or  the  Bulletin,  as  the  case  may  be. 
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Mr.  Jacobs :  That  is  perfectly  satisfactory  to  the 
Government. 

The  Court:  Is  that  what  you  are  going  to  bring 
them  all  in  for? 

Mr.  Jacobs:  After  getting  a  few  of  them  to 
testify,  I  will  offer  a  stipulation  as  to  the  remaining. 

The  Court:     On  this  matter? 

Mr.  Jacobs:     Yes. 

The  Court:  Are  you  able  to  state  in  number  of 
returns  that  that  is  the  situation? 

Mr.  Jacobs:     Yes,  your  Honor. 

The  Court:  Well,  can  you  come  to  some  stipula- 
tion as  to  that,  Mr.  Fink?  Subject  to  its  compe- 
tency ? 

Mr.  Fink:  I  am  sorry.  I  was  talking  to  Counsel. 
May  we  try  to  get  together  before  we  resume? 

The  Court:  Let  me  find  out  if  there  will  be  other 
evidence  in  this  case. 

Mr.  Jacobs:  I  am  not  certain.  I  may  want  to 
call  another  witness. 

The  Court:  Because  I  have  ordered  all  the  peo- 
ple in  the  other  case  to  come  back,  and  you  heard 
that  two  of  the  witnesses,  one  on  each  side,  have 
come  from  a  distance.  I  [383]  know  you  hkve  too, 
of  course.  I  don't  want  to  cut  off  your  evidence,  but 
I  want  to  try  to  shorten  this,  if  it  is  on  matters 
subject  to  the  materiality  and  weight,  that  are  not 
subject  to  dispute.  See  if  you  cannot  work  out  a 
stipulation  on  this  subject  of  income  tax  returns. 

Mr.  Jacobs :     May  I  suggest  it  now  ? 

The  Court:     Certainly. 
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Mr.  Jacobs :     I  suggest  a  stipulation — 


Mr.  Ladar:  Judge,  this  is  news  to  me.  I  am 
here  on  behalf  of  this  Union.  I  think  I  would  be 
remiss  in  my  duty  here  if  I  did  not  say  to  your 
Honor  that  I  would  like  to  protest  the  use  of  the 
income  tax  statements  of  the  members  of  this  Union 
for  any  purpose.  I  don't  think  for  the  purposes  of 
this  case  anybody  had  a  right  to  get  them,  or  look 
at  them.  If  there  was  something  here  I  felt  was 
going  to  be  vital  to  you  in  the  determination  of  the 
case,  I  don't  think  I  would  make  a  statement,  b\it 
I  have  listened  and  looked  at  the  statement.  I  don't 
see  any  place  on  the  statement  that  Mr.  Parrish 
could  have  entered  his  income  other  than  the  way 
it  is  entered. 

The  Court:  Counsel  in  quite  right;  this  form  is 
only  for  the  use  of  so-called  wage  earners.  There  is 
another  form  if  you  have  income  from  a  business  or 
profession;  you  use  another  form.  Of  course,  if 
this  form  is  used,  that  is  the  only  place  it  can  be 
entered,  but  it  is  the  use  of  this  form.  [384] 

Mr.  Ladar:  Therefore  I  have  my  objection. 
That  he  used  the  particular  form  1040-A,  I  think 
he  could  do  that.  Unless  there  is  some  right  the 
Government  has  to  take  this  information,  I  would 
like  to  lay  before  your  Honor  the  proposition,  but 
I  would  like  to  object  on  behalf  of  the  meml^ers 
of  this  Union  to  the  use  of  their  income  tax  returns 
in  a  case  such  as  this.  I  don't  think  anybody  had 
a  right  to  take  them  or  look  at  them, 

Mr.  Jacobs:  May  I  suggest  a  stipulation  to  this 
effect:  that  the  following  named  individuals,  mem- 
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liers  of  the  News  Vendors  Union,  engaged  in  the 
sale  of  one  of  the  three  papers,  the  Chronicle,  The 
Examiner,  or  the  Call-Bulletin,  that  they  filed 
income  tax  returns  for  the  year  1940  on  form 
1040-A  in  which  they  stated  their  occupation  was 
news  vendor,  listed  in  Item  1  their  income  from 
the  sale  of  newspapers  under  Item  1  as  being  from 
salaries,  compensation  for  personal  services.  On 
Schedule  A  they  have  listed  the  name  of  the  pub- 
lisher or  newspaper  as  their  employers,  and  signed 
the  return. 

The  Court:  Well,  suppose  you  gentlemen  con- 
sider that  stipulation. 

Mr.  Fink:  I  will  consider  the  stipulation,  but 
your  Honor,  I  point  out  to  the  Court  that  I  doubt 
my  right  to  look  at  these  returns.  Counsel  has 
a  number  of  them,  obviously.  [385] 

The  Court:     Are  these  copies'? 

Mr.  Jacobs:     No. 

Mr.  Fink:  He  has  a  whole  group.  I  would 
say  35  to  40  there.  I  don't  know  if  that  is  accurate. 
I  doubt  my  right  to  look  at  that,  and  I  woiild  think 
I  would  want  to  examine  them  to  see  exactly  what 
the  different  men  said  before  I  could  enter  a  stip- 
ulation. If  a  stipulation  can  be  worked  out  where 
it  is  put  in  general  tei'ms,  I  may  be  able  to  accept 
it  without  examining  them.  I  don't  want  to  ex- 
amine them. 

Mr.  Jacobs :  Did  you  listen  to  the  form  of  stii:)u- 
lation? 

Mr.  Fink:  I  certainly  did,  and  I  found  you 
said,  "The  following  named  men".  I  assumed 
you  were  going  to  name  each  individual. 
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Mr.  Jacobs:  Without  naming  the  income  in 
any  respect. 

Mr.  Fink :     You  said  "the  following  named  men". 

Mr.  Jacobs:     That  is  right. 

Mr.  Fink:     I  don't  know  what  names  are  there. 

Mr.  Jacobs:  These  names  were  taken  from  a 
roster  furnished  by  the  Union.  There  is  no  doubt 
in  my  mind  that  they  are  Union  news  vendors 
engaged  in  the  sale  of  the  plaintiffs'  newspapers. 

Mr.  Fink:  I  will  make  this  suggestion,  your 
Honor,  I  will  consider  the  stipulation;  Mr.  Ladar 
will  furnish  me  with  information  necessary,  and 
if  I  can  stipulate  to  it,  I  will.  [386] 

The  Court:  Very  well.  Now,  aside  from  that 
you  say  there  will  be  some  other  evidence,  you 
think? 

Mr.  Jacobs:  Yes,  two  or  three  witnesses.  It 
should  not  take  more  than  the  remainder  of  the 
morning.     I  am  sure  of  that. 

The  Court:  Because  I  have  all  these  people 
coming  back.  Maybe  we  better  start  this  case  a 
little  earlier,  then. 

Mr.  Jacobs:  I  hope  the  Court  understands  that 
I  tried  to  be  cooperative. 

The  Court:  I  am  not  complaining. 
.  Mr.  Jacobs:  No  pressure  v.-as  put  on  me  by 
the  Court  or  Counsel,  but  I  would  have  gone  to 
undue  length  by  stipulation  to  shorten  the  case, 
because  I  do  not  want  to  extend  it  indefuiitely 
under  your   Honor's   preseTit   feelinjr. 

The  Court:  All  I  have  been  attempting  to  ac- 
complish is  to  get  Counsel  to  try  to  agree  upon 
some  of  the  obvious  facts;  that  is  all. 
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Do  you  want  to  look  at  the  1943  records  of  The 
Chronicle  referred  to^ 

Mr.  Jacobs:     Yes,  your  Honor. 

The  Court:  Well,  can  the  witness  bring  those 
at  9:30  tomorrow? 

Mr,  Jacobs:     I  think  he  has  left,  your  Honor. 

Mr.  Fink:     He  is  back  there. 

Mr.  Ladar:  Can  you  bring  the  guarantees  that 
you  were  [387]  asked  to  produce? 

Mr.   Jacobs:     I   can   confer   with   Mr.    Nicholes. 

The  Court:  See  if  you  cannot  get  that  in  shape 
so  that  you  can  produce  at  10:00  o'clock.  We  will 
take  a  recess  then  until  10:00  o'clock. 

(Adjourned   to   Wednesday,   April   3,    1946, 
at  10:00  o'clock  a.m.)  [388] 


AVednesday,  April  3,  1946,  10:00  A.M. 

Mr.  Jacobs :  If  your  Honor  please,  at  the  close 
of  the  plaintiff's  case,  the  Governmejnt  moved  for 
judgment,  and  at  that  time  I  filed  a  written  notice. 
The  motion  filed  was  simply  on  behalf  of  the  two 
cases  of  the  Hearst  Publishing  Company.  I'  over- 
looked filing  a  written  motion  against  The  Chron- 
icle Company. 

The  Court:     Very  well.     It  may  be  filed. 

Mr.  Jacobs:  Unless  there  is  some  objection,  I 
would  like  to  recall  Mr.  Casaday  for  one  or  two 
questions. 

The  Court:     Is  Mr.  Casaday  here? 

Mr.  Fink:  Yes,  he  is  here,  your  Honor.  There 
is  no  objection  upon  my  part.     Mr.  Casaday. 
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J.  D.  CASADAY 

called   as   a   v/itness   for   the   Government,   having 
been  previously  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Jacobs: 

Q.  You  understand,  Mr.  Casaday,  that  you  are 
still  under  oath?  A.     Yes,  sir. 

Q.  Mr.  Casaday,  will  you  state  to  the  Court 
in  what  respects,  if  any,  the  sale  of  The  San  Fran- 
cisco Examiner  by  adult  street  news  vendors  was 
different  after  August  31,  1937,  than  the  way  it 
was  sold  before,  understanding  that  my  question 
includes  [389]  the  manner  in  which  The  San  Fran- 
cisco Examiner  distributed  these  papers  to  the 
street  vendors  in  all  phases  from  the  time  it  is 
printed  to  the  time  it  is  sold  to  the  public. 

A.     I  want  to  understand  your  question  clearly. 

Q.     That  is  right. 

A.  You  mean  the  manner  of  distribution  of 
newspapers  to  the  vendors  before  and  after  the 
first  of  April,  1937? 

Q.     No. 

The   Court:     August  31,   1937. 

A.     Or  August  31,  1937. 

The  Court :     I  gather  that  is  what  Counsel  means. 

Q.  (By  Mr.  Jacobs)  :  I  don't  mean  just  the 
delivery  of  newspapers  to  the  vendors.  I  mean 
the  entire  practice,  the  working  relations  between 
the  vendor  and  the  publishers. 

A.  Well,  now,  that  question  is  rather  difficult 
to  answer,  because  in  some  ways  it  is  ambiguous. 
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(Testimony  of  J.  D.  Casaday) 
I  would  say  that  the  principal  difference  in  the 
practice  in  the  distribution  and  sale  of  nevvspaper-s 
by  the  representatives  of  the  publishers  to  the 
vendors,  would  be  in  instructions  to  the  wholesalers 
that  definitely  these  vendors  were  independent  con- 
tractors  and   to   treat   them   as   such. 

Q.     That  is  the  only  difference? 

A.     I    beg    your    pardon  f 

Q.     That  is  the  only  difference? 

A.  That  is  the  principal  difference  that  I  could 
be  able  to  point  out  to  you  at  this  time,  [390] 

Q.     Was  there  any  other  difference? 

A.     Well,  I  could  not  think  of  any  right  offhand. 

Q.  Mr.  Casaday,  prior  to  August  31,  1937,  were 
any  instructions  given  to  the  wholesalers  as  to 
how  they  were  to  be  treated,  whether  they  would 
be  treated  as  employees  or  independent  contractors  ? 

A.  I  don't  believe  there  was  any  actual  instruc- 
tions given,  Mr.  Jacobs,  but  the  inference  at  all 
times  was  that  the  news  vendors  were  independent 
contractors. 

Q.  You  mean  the  members  of  your  circulation 
department  gave  the  wholesalers  to  imderstand  in 
one  way  or  another?  A.     That  is  correct. 

Mr.   Jacobs:     No  further  questions. 

Mr.  Fink:     No  questions. 

(Witness   excused.) 
Mr.  Jacobs:     We  will  call  Mr.  Nicholes,  please. 
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VERN  L.  NICHOLES 

called   as   a   witness   for   the    Government,   having 
been  previously  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Jacobs: 

Q.  Mr.  Nicholes,  have  you  with  you  any  records 
of  the  payment  of  bonuses  or  guarantees  to  corner 
news  vendors? 

A.  Yes,  I  have  a  partial  record  here  for  1943, 
which  is  as  far  back  as  I  have  records  on  that. 

Q.    They   are   official   records   of  the   company? 

A.     Yes.  [391] 

Q.  What  do  those  records  disclose  as  to  the 
number  of  vendors  engaged  in  the  sale  of  The 
Chronicle  ?     Will  you  state  the  period,  please. 

A.  The  period  here  is  March  14,  1943,  until 
April  11,  1943,  that  is  each  week  ending,  and  there 
were  , approximately  250  vendors  which  we  have 
registered  here  as  selling  papers,  and  from  their 
earnings  we  determined  there  were  around  78  to  80 
receiving  guarantees. 

Q.  May  I  see  one  of  them,  please?  And  ^vhat 
do  those  records  disclose  as  to  the  number  of  indi- 
viduals who  received  payments  of  bonuses  or  guar- 
antees ? 

Mr.  Fink:  Jr.st  a  minute,  your  Honor,  obvi- 
ously the  objection  that  the  records  are  the  best 
eindence  is  good,  and  I  object  upon  that  ground. 
I  don't  know  that  this  gentleman  has  made  a  survey 
of  these  records  which  appear  to  be  quite  volumi- 
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nous.     I  object  upon  the  ground  that  the'  records 
themselves  are  the  best  evidence.  ..'  =  '* 

The  Court:  Well,  that  ma}^  be  so,  I  think.  Coim- 
sel  is  just  taking  a  short  cut.  If  the  witness  knows, 
I  will  let  him  answer.  '  r  r'     ::■■': 

Q.  (By  Mr.  Jacobs):  Did  you  make  a  study 
and  inspection  of  these   forms? 

A.  Yes,  I  glanced  over  them  and  hastily  made 
up  the  figures  which  seemed  to  be  approximately 
correct,  although  they  vary  from  week  toweek,  from 
one  period  to  another  period.  This  is  1943,  but,  as 
I  say,  those  figures  were  approximately  [392] 
correct. 

Q.     And  what  figures  are  disclosed  ? 

A.     What  do  you  mean  by  that?  - 

Q.  How  many  individuals  received  payments  or 
bonuses  or  guarantees? 

A.  Well,  approximately  78  to  80,  I  would  say, 
out  of  250. 

Q.  And  that  percentage  covers  how  many  dif- 
ferent groups  that  you  have  there? 

A.     That  is  about  four  or  five  weeks. 

Q.  Are  you  familiar,  is  it  within  the  province 
of  your  duties  to  ascertain  and  observe  the  number 
of  vendors  who  receive  bonuses  or  guarantees? 

A.     Yes. 

Q.  Would  you  say  these  figures  are  representa- 
tive ? 

A.  Well,  no,  I  would  not  say  in  the  whole  period. 
They  seemed  to  be  along  for  four  or  five  weeks. 
For  example,  at  the  present  time  the  percentage 


468  Hearst  Publications,  Inc.  vs. 

(Testimony  of  Vera.  L.  Nicholes.) 

is  considerably  down,  only  about  sixteen  or  twenty 

out  of  the  total. 

Q.     And  after 

Mr.  Fink:     Let's  get  the  answer. 

The  Court:     Had  you  finished  your  answer? 

A.  Just  one  or  two  items  there.  I  stated  in 
1946,  the  present  period,  if  you  are  taking  com- 
parative figures,  it  is  •considerably  less  than  1943; 
it  was  sixteen  to  twenty. 

Q.  (By  Mr.  Jacobs) :  Out  of  how  many 
vendors  % 

A.  Out  of  approximately  the  same  number  of 
vendors. 

Q.  Do  you  recall  during  the  period  1937  to  1940 
what  percentage  [393]  of  vendors  received  pay- 
ment of  bonuses  and  guarantees'? 

A.     No,  I  don't. 

Q.  Have  you  copies  of  corner  complaints  in 
your  possession  there,  Mr.  Nicholes? 

A.     Yes,  I  do. 

Mr.  Jacobs:  Can  this  be  marked  for  identifica- 
tion, please? 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  AF   for  identification.) 

Q.  (By  Mr.  Jacobs)  :  I  show  you  Defendant's 
Exhibit  AF  for  identification  and  ask  you  what  it  is  ? 

A.  This  is  some  tri])licate  copies  of  corner  com- 
plaints during  part  of  the  period  of  1943  and  1944 
which  the  wholesaler  turns  into  the  circulation 
department. 
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Mr.  Jacobs:     I  offer  it  in  evidence. 
The  Court:     This  is  similar  to  the  others? 
Mr.  Jacobs :     Yes,  sir. 
The  Court :     Very  well. 

(The  document  referred  to  was  received  in 
evidence  as  Defendant's  Exhibit  AF.) 

Q.  (By  Mr.  Jacobs) :  Have  you  any  further 
corner  complaints'? 

A.     No,  sir,  that  is  all  I  have. 

Q.  Mr.  Nicholes,  you  stated  that  approximately 
70  vendors  received  payments  of  bonuses  or  guar- 
antees for  the  period  jaiu  mention  in  1943.  Are  you 
sure  in  your  own  mind  that  that  includes  both 
bonuses  and  the  guarantees'?  [394] 

Mr.  Fink:  Just  a  minute,  I  object — I  withdraw 
the   objection. 

A.  I  think  the  Court  should  be  informed  as  to 
the  difference  between  what  we  call  boinis,  and 
guarantee.  It  is  the  same  thing.  The  bonus  is  dubbed 
that  for  our  own  information  to  distinguish  between 
the  actual  amount  of  guaranteed  as  earnings  per 
week  and  an  additional  amount  which  is  guai  anteed 
in  addition  to  the  other  amount  of  earnings,  which 
is  dubbed  by  the  term  * 'bonus". 

The  Court:  That  is  not  clear  to  me.  What  do 
you  mean  by  that? 

Mr.  Jacobs :     It  is  clear  in  the  contract  in  evidence. 

Tlie  Court:     Is  that  it? 

Mr.  Jacobs:  The  contract  provides  for  the  pay- 
ment of  amounts  not  designated  as  bonuses. 
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Q.  Is  it  correct  to  state,  Mr.  Nicholes,  that  in 
the  years  1942  and  subsequent  thereto  the  contracts 
with  the  Union  provided  that  in  the  event  a  news 
vendor  made  a  certain  minimum  profit  in  the  con- 
tract, ]nit  did  not  make  $40 — I  think  that  was  the 
figure — he  was  entitled  to  receive  an  additional 
amount  ? 

A.  That  is  correct,  although  I  don't  believe  it 
was  $40  at  that  time  in  1942. 

Q.  If  he  made  over  the  minimmn,  but  less  than 
a  certain  amount,  he  would  get  an  additional  amount 
from  the  publishers'?  A.    That  is  correct.  [395] 

Q.  When  you  stated  aj^proximately  70  vendors 
received  bonuses  or  guarantees,  are  you  sure  in 
your  own  mind  that  that  number  includes  both 
bonuses  and  guarantees?  A.     It  does. 

Mr.  Jacobs :     No  further  questions. 

The    Court:     Any   questions? 

Mr.  Fink :     No. 

The  Court:     That  is  all. 

(Witness  excused.) 
Mr.  Jacobs:     Mr.  Forbes. 

H.  F.  FORBES 

called  as  a  witness  for  the  Government;  sworn. 

The  Clerk :     State  your  name  to  the  Court,  please. 
A.     H.   F.   Forbes. 

Direct  Examination 
By  Mr.  Jacobs: 

Q.  Mr.  Forbes,  you  are  emplo^yed  by  The  Chron- 
icle? A.    Yes,  sir. 
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Q.     In  what  capacity? 

A,     City  Circulation  Manager. 

Q.     How  long  have  you  held  that  position? 

A.     About  five  years,  I  cannot  recall  for  sure. 

Q.  Did  you  work  for  The  Chronicle  prior  to 
that  time?  A.     Yes,  sir,  since  1932. 

Q.     In  what  capacity? 

A.     Well,  ill  various  capacities. 

Q.     In  the  circulation  department? 

A.  In  the  circulation  department  entirely, 
though. 

Q.  I  show  you  Defendant's  Exhibit  AF,  wliieh 
has  been  introduced  [396]  in  evidence,  which  are 
copies  of  the  corner  complaints,  and  ask  you  if 
any  of  your  duties  have  any  relation  to  the  comer 
complaints?  A.     Yes,   sir,  they  do. 

Q.  Will  you  state  what  the  relationship  to  t^e 
corner  complaints  is? 

A.  When  the  District  Ivlanager  writes  ouf  a 
corner  complaint 

Q.     You  mean  the  wholesaler? 

A.  When  the  wholesaler  writes  out  a  corner  com- 
plaint, the  copy  of  the  complaint  is  given  to  me, 
and  if  any  action  is  required,  I  call  the  Vendors 
Union  and  as  a  rule  I  speak  to  Mr.  Kaloch,  and 
pass  on  the   complaint  to  him. 

Q.     What  is  the  function  of  Mr.  Kaloch? 

A.  He  is  the  business  agent  of  the  Vendors 
Union. 

Q.     How  long  has  that  practice  been  in   force? 

A,     It  has  always  been  in  force  as  far  as  I  know. 
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Q.     Are  these  made  in  triplicate? 

Mr.  Fink:  Was  that  an  inadvertent  word,,  "en- 
forr'ed"?     Enforced  bv  whom? 

Mr.  Jacobs:     In  force,  not  enforced. 

Mr.  Fink:     I  am  sorry. 

A.     These,  as  a  rule,  are  made  in  triplicate. 

Q.  (By  Mr.  Jacobs) :  What  disposition  is 
made  of  the  copies,  if  any? 

A,  Well,  the  reason  we  make  them  in  triplicate 
is  so  that  the  various  heads  of  departments  will 
have  a  record  of  what  happened,  and  in  case  there 
was  some  dispute  about  pa^anent,  or  something  [397] 
like  that,  when  the  payment  came  in  we  just  marked 
it  paid  and  filed  it  away.  If  we  did  not  have  it  in 
triplicate,  we  would  not  have  sufficient  to  keep  the 
records  intact. 

The  Court:  He  wants  to  know  who  gets  the 
copies. 

A.  Pardon  me.  T  receive  two  copies  and  Mr. 
Nicholes  receives  the  third  copy. 

Q.     (By  Mr.  Jacobs)  :     You  keep  two  copies? 

A.  I  keep  two  copies  and  one  I  will  throw  away, 
one  I  file  away  in  a  file  which  I  will  keep  maybe 
a  month  or  two;  the  other,  I  have  pending  file. 
When  that  particular  business  is  cleared  up,  T  will 
scratch  it  off,  throw  it  away. 

Q.  (By  Mr.  Jacobs)  :  Have  you  had  instances 
with  corner  complaints  where  they  noted  de- 
linquencies or  violations  of  the  contract  by  a  vendor? 

A.     I  did  not  get  the  question. 

Q.     Have  there  been  instances  ?  A.     Yes,  sir. 
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Q.  And  would  such  a  typical  instance  be  the 
failure  of  a  vendor  to  stay  on  the  corner? 

A.  It  could  be  such  an  instance.  I  don't  know 
whether  it  is  typical. 

Q.     You  have  had  such  instances'? 

A.    Yes,  sir. 

Q.  What  would  you  say  to  Mr.  Kaloch  with 
reference  to  such  a  complaint? 

A.  I  would  notify  him  that  Mr.  So-and-So  on 
such-and-such  a  corner  was  reported  to  have  gone 
off  the  corner  before  the  established  quittiniE?  time. 

Q.  Would  you  in  any  way  state  the  dissatisfac- 
tion of  the  [398]  publishers  with  that  performance? 

A.  I  think  that  would  be  implied.  I  don't  know 
that  I  would  state  it. 

Q.  Did  you  expect  him  to  take  action  upon  those 
complaints  ? 

A.  The  Union  will  take  action  according  to  what 
it  sees  fit.  In  some  eases  we  expect  them  to  take 
action;  in  other  cases  we  merely  notify  them  of 
it,  so 

Q.     And  in  those 

Mr.  Fink :     Let  the  witness  finish. 

A.  And  in  some  cases  we  will  notify  them,  know- 
ing no  action  will  be  taken. 

Q.  (By  Mr.  Jacobs) :  Now,  in  instances  in 
which  you  expect  them  to  take  action,  what  do  you 
do  to  ascertain  whether  action  has  been  taken? 

A.  In  the  event  a  vendor  fails  to  pay  for  papers 
he  buys  from  us,  if  I  notified  Mr.  Kaloch  that  he 
owes  us,  say,  $3,  I  keep  a  memorandum  of  the  third 
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copy  of  the  corner  complaint  on  m}^  desk.  Now, 
if  the  vendor  pays  up  the  following  evening,  I  am 
advised  of  that  by  the  wholesaler,  and  I  mark  that 
paid.  Now,  if  he  does  not  pay,  then  we  have  a  sys- 
tem of  collection  which  is  explained  in  the  contract. 

Q.  There  have  been  cases,  have  there  not,  when 
you  have  stated  to  Mr.  Kaloch  that  the  vendor  was 
incompetent,  based  on  the  reports  of  the  whole- 
saler? A.    Yes. 

Q.     And  what  do  you  state  in  such  cases'? 

A.  In  cases  of  incompetents,  generally  they  are 
the  result  of  [399]  intoxication,  something  of  that 
nature,  and  as  soon  as  the  vendor  is  reported  intox- 
icated, Mr.  Kaloch  is  advised  immediately.  Then 
he,  himself,  does  what  he  feels  is  best  to  do, 

Q.  You  have  no  interest  in  any  action  he  takes 
on  those  complaints'? 

A.     We  have  an  interest,  definitely. 

Q.  You  ascertain  what  action  is  taken,  do  you 
not? 

A.  We  would  naturally  know.  Mr.  Kaloch,  it  has 
been  his  practice  to  go  down  to  the  corner  to  see 
if  the  complaint  is  correct.  If  he  finds  the  man 
intoxicated,  he  generally  replaces  the  intoxicated 
man  with  a  sober  man.  We  would  know,  because 
we  have  to  supply  the  new  man  with  papers,  yes,  sir. 

Q.  Do  you  know  of  cases  where  men  have  been 
fined  by  the  Union?  A.     No,  sir. 

Q.     You  have  never  heard  of  them  ? 

A.     I  have  heard  of  them,  but  I  don't  know. 
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Q.  Have  you  ever  told  Mr.  Kaloch  that  a  vendor 
was  no  longer  useful  as  a  vendor? 

A.  I  don't  know  that  I  have  used  the  words  "no 
longer  useful".  I  might  have  said  that  the  sale 
was  not  as  good  as  the  former  man's,  something  of 
that  nature.  I  don't  quite  connect  the  word  "use- 
ful" there. 

Q.  Did  you  ever  state  to  Mr.  Kaloch  that  a  par- 
ticular vendor's  contract  would  be  terminated? 

A.  Yes,  I  have  stated  to  Mr.  Kaloch  that  a  con- 
tract would  be  terminated. 

Q.     For  cause? 

A.     Yes,  sir.  according  to  the  contract. 

Mr.  Jacobs:     No  further  questions.   [400] 

Mr.  Fink:     No  questions. 

The  Court:     That  is  all. 

The  Witness :     Thank  you. 

(Witness  excused.) 
Mr.  Jacobs:     Mr.  McCaffrey. 

MORRIS  P.  McCaffrey 

called  as  a  witness  for  the  Government;  sworn. 

The  Clerk :     State  your  name  to  the  Court. 
A.     Morris  P.  McCaffrey. 

Direct  Examination 
By  Mr.  Jacobs : 

Q.     Mr.  Caffrey,  where  are  you  employed? 

A.  The  California  Employment  Stabilization 
Commission. 
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Q.     What  are  your  duties  there? 

A.     Principal  Counsel  for  the  Commission. 

Q.     How  long  have  you  held  that  position? 

A.     Since  Fehruary  of  1936. 

Q.     That  was  your  function  and  duty   in  1941  ? 

A.     It  was,  under  a  different  title,  however.    At 
that  time  it  was  known  as  the  Rules  and  Regula-  j 
tions  Officer. 

Q.  Do  you  deal  with  records  of  the  California 
Employment  Commission?  A,     Yes,  I  do. 

Q.     What  is  your  connection  with  those  records'? 

xV.  Records  involving  disputes  hefore  the  Com- 
mission, so  far  as  benefit  payments,  or  tax  collec- 
tions, are  concerned,  those  records  generally  are  re- 
ferred to  the  legal  department.  [401] 

Q.     Where? 

A.  The  legal  department  of  the  Department  of 
Employment. 

Q.  Those  records  are  kept  in  the  legal  depart- 
ment? A.     That  is  correct. 

Mr.  Jacobs:  Will  you  mark  that  for  identifi- 
cation. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  AG  for  identification.) 

Mr.  Jacobs:  Mark  that  for  identification,  too, 
please. 

(The  document  referred  to  was  marked  De-( 
fendant's  Exhibit  AH  for  identification.) 
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Q.  (By  Mr.  Jacobs)  :  Mr.  McCaffrey,  I  show 
you  Defendant's  Exhibit  AG  and  Defendant's  Ex- 
hibit AH  for  identification.  I  show  you  Defend- 
ant's AG  for  identification,  and  ask  you  what  it  is. 

A.  This  exhibit  contains  an  excerpt  from  the 
Commission's  minutes  of  a  meeting  of  the  Commis- 
sion held  under  date  of  May  6,  1941,  in  Sacramento, 
California. 

Q.     Have  you  seen  this  before? 

A.     Yes,  I  have. 

Q.  This  came  from  the  records  of  the  Com- 
mission *?  A.     They  did. 

Q.  I  show  you  Defendant's  Exhibit  AH  for 
identification,  and  ask  you  what  it  is? 

A.  Exhibit  AH  is  a  statement  of  the  Newspaper 
and  Periodical  Vendors  and  Distributors  Union, 
regarding  a  proposed  change  of  Rule  8.19  of  the 
California  Employment  Commission.  [402] 

Q.     That  was  filed  with  the  Commission? 

A.     It  was. 

Q.  And  is  taken  from  the  records  of  the  Com- 
mission? A.    That  is  correct. 

Mr.  Jacobs:  I  offer  in  evidence  Defendant's 
Exhibit  AG  and  Defendant's  Exhibit  AH. 

Mr.  Fink:  I  object  to  it  upon  the  ground  that 
it  is  incompetent,  irrelevant  and  immaterial;  upon 
the  further  ground  that  no  proper  foundation  has 
been  laid;  upon  the  further  ground  that  they  tend 
to  prove  nothing  in  issue  in  this  case,  if  your  Honor 
please. 

The  Court:     What  are  thev  about? 
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Mr.  Jacobs:  If  given  an  opportunity  I  will  tell 
the  Court.  Defendant's  Exhibit  AG  is  a  transcript, 
a  certified  copy  of  a  transcript  of  the  minutes  of 
the  meeting  of  the  California  Employment  Com- 
mission, containing  testimony  of  Mr.  Charles  H. 
Bowers  then  secretary  and  treasurer  of  the  News 
Vendors  Union  here  involved,  in  which  he  made — 
I  take  the  liberty  of  interpreting  his  testimony  be- 
fore the  Commission,  his  remarks  before  the  Com- 
mission— in  which  he  stated,  mind  you,  speaking 
as  secretary  and  treasurer  of  the  Union,  that  in  his 
opinion  under  the  then  existing  contracts  the  News 
Vendors  were  not  independent  contractors.  That, 
I  think,  is  a  fair  statement  of  the  substance  of  his 
testimony. 

The  Court :  Just  a  minute.  What  was  the  nature 
of  the  hearing?     What   were  the  hearings  about? 

Mr.  Fink:  They  had  to  do  with  the  revision  of 
rule  8.19  of  the  California  Employment  Commis- 
sion, which  was  a  rule  exempting  from  taxation, 
under  the  California  system,  the  newsboys  in  the 
State.  It  has  been  said  that  it  included  the  vendors, 
but  I  do  not  believe  that  it  did.  Howe^-er,  that  is 
immaterial. 

The  Court:  If  I  admit  this  in  evidence,  then  I 
am  just  accepting  the  opinion  of  someone  else. 

Mr.  Fink:  That  is  entirely  true,  your  Honor. 
And  may  the  record  also  show,  your  Honor,  that 
Mr.  Charles  H.  Bowers  is  present  in  court  at  this 
time,  under  subpoena  of  Mr.  Jacobs,  and  if  they 
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want  to  prove  this  record  and  prove  Mr.  Bowers' 

views,  he  is  available. 

The  Court:  You  are  not  objecting  that  this  is 
not  a  correct  record,  are  you*? 

Mr.  Fink:  No,  your  Honor.  I  am  objecting  on 
the  ground  that  it  is  incompetent,  irrelevant  and 
immaterial,  that  no  proper  foundation  has  been 
laid,  and  that  it  does  not  tend  to  prove  any  issues, 
prove  or  disprove  any  issues  in  this  case. 

IMr.  Linn :  I  think,  if  your  Honor  please,  it  might 
be  material  to  inspect  the  California  Commission's 
rule,  which  was  under  consideration.  It  was  a  defi- 
nite rule  of  the  Commission  that  news  vendors  were 
independent  contractors,  and  therefore  not  subject 
to  the  Act.  The  Newspaper  Vendors  Union  partici- 
pated in  these  hearings  and  contended  that  they 
were  [404]|  employees,  and  the  admissibility,  despite 
the  contract — the  contract  was  brought  up  and  re- 
hashed— it  shows  what  we  believe  to  be  a  consis+ent 
course  of  coiiduct  on  the  part  of  one  of  the  ]:>arties 
to  tliis  contract,  that  they  were  employees. 

Tli.e  Court:  You  don't  mean  "course  of  con- 
duct". 

Mr.  Linn  :     Contention. 

The  Cou.rt:     They  said. 

Mr.  Linn:     They  always  stated  that. 

]Mr.  Jaco])s:     And  represented. 

Mr.    Linn :     Made   representations   to   that. 

Mr.  Jacobs:  This  is  not  binding  on  this  court; 
T  have  set  no  sucli  illusion.  I  do  believe  that  belief 
is  material. 


480  Hearst  Publications,  Inc.  vs. 

(Testimony  of  Morris  P.  McCaffrey.) 

The  Court:  There  seems  to  be  some  conflict, 
then,  between  the  officers  of  the  Union  on  this. 

Mr.  Jacobs:     Deflnitely,  yes. 

The  Court:  One  officer  said  they  were  inde- 
pendent contractors,  and  the  other  says  they  were 
not. 

Mr.  Jacobs:  These  are  the  views  of  the  secre- 
tary and  treasurer  who,  imder  the  by-laws,  was  the 
actin!]j  head,  as  secretary  and  treasurer,  during  the 
period  liere  involved. 

The  Court:  My  own  opinion  is  that  a  mere  state- 
ment of  opinion  by  a  party  involved,  of  what  he 
thinks  is  the  status,  is  of  no  help  to  the  Court. 

Mr.  Jacobs:  This  was  not  a  personal  individual 
opinion. 

The  Coui't :  He  was  an  officer  of  the  Union.  By 
the  same  [405]  token,  if  I  considered  that  as  havine^ 
weight,  T  would  have  to  give  weight  to  the  state- 
ment of  the  newspaper  publishers.  They  think  it 
is  an  independent  contract,  and  T  am  not  bound, 
nor  should  T  be  influenced  by  a  statement  of  either 
party  as  to  what  he  thinks  tlie  relationship  is,  but 
T  should  determine  it  on  what,  in  fact,  the  relation- 
ship is. 

Mr.  Jacobs:  My  understanding,  from  the  testi- 
mony introduced  by  the  plaintiffs,  is  that  they  think 
it  is  material  that  the  publishers  even  think  it  is 
one  of  independent  contractor. 

The   Court:     No,   the   testimony   was   that   they 
wanted  an  inde]">endent  contractor  relationship ;  that     ! 
is  why  they  put  it  in  the  contract.    Whether  or  not     i 

they  sot  it  is  what  the  Court  has  to  determine.  1 

i 
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You  may  have  it  marked  for  identification,  but 
I  see  no  point  in  having-  it  admitted  in  evidence.  If 
it  is  admitted  in  evidence,  then  I  would  have  to 
give  some  weight  to  it,  one  way  or  the  othei",  as 
evidence,  and  I  do  not  think  it  is  proper  evidence. 
You  may  leave  it,  and  have  it  marked  for  identifica- 
tion so  the  record  will  show  it  has  been  offered,  and 
I  will  sustain  the  objection  to  its  admission  in 
evidence. 

Mr.  Jacobs:  Mr.  Fink,  have  you  the  counter- 
proposal ? 

Mr.  Fink:  Yes.  May  it  please  the  Court,  I  am 
delivering  to  Counsel  the  counter-proposal  of  1937 
which  he  has  asked  for.  Now,  with  reference  to 
the  other  counter-proposals,  as  Mr.  [406]  Bitler 
testified 

The  Court:  Just  a  minute.  Is  this  all  of  this 
witness  ? 

Mr,  Fink :     No  questions.    You  were  an  excellent 
witness,  Mr.  McCaffrey. 
(Witness  excused.) 

The  Court:  How  about  the  other  exhibit?  You 
had  another  exhibit  that  you  had  marked  for  iden- 
tification. 

Mr.  Fink:  It  is  the  same  thing,  your  Honor,  it 
relates  to  the  same  thing. 

Mr.  Jacobs:     I  offered  them  both  in  evidence. 

The  Court:     Both  covered  the  same  point"? 

Mr.  Jacobs:     Yes,  your  Honor. 

The  Court:  The  offer  of  the  second  exhibit  in 
evidence  will  be  denied.  You  may  have  them  marked 
for  identification. 
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Mr.  Finli:  Now,  Mr.  Jacobs,  I  have  delivered 
the  proposal  of  June,  1937.  You  recall  Mr,  Bitler's 
testimony  that  subsequent  counter-proposals  were 
copies  of  the  previous  contracts  which  are  already 
in  evidence. 

Mr.  Jacobs:  Do  I  understand  that  Counsel  stip- 
ulates that  the  document  which  I  have  in  my  hand 
is  the  first  counter-})roposal  submitted  by  the  pub- 
lishers and  the  Publishers  Association? 

Mr.  Fink:     I  have   delivered  it  to  you  as  that. 

Mr.  Jacobs:  I  offer  it  in  evidence  as  such,  with- 
out further  identification,  under  the  stipulation  of 
Counsel.  [407] 

The  Court:     Very  well. 

(The  docmnent  referred  to  was  admitted  in 
evidence  as  Defendant's  Exhibit  AI.) 

Mr.  Jacobs:  The  Government  offers  to  stipu- 
late that  the  document  I  have  in  my  hand  consist- 
inj?  of  twelve  pages  a]id  four  exhibits  thereto,  is  a 
true  copy  of  the  letter  written  by  the  News  Vendors 
Union  to  the  Commissioner  of  Internal  Revenue, 
Deputy  Commissioner  Self,  dated  March  16,  1945. 

Mr.  Fink:     No  objection. 

The  Court:     It  may  be  admitted  in  evidence. 

Mr.  Jacobs:  The  Government  offers  it  in  evi- 
dence pursuant  to  that  stipulation. 

Mr,  Fink:     I  did  not  hear  you. 

Mr.  Jacobs:  The  Government  offers  it  in  evi- 
dence. 

IVIr.  Fhik:     No  objection  at  all. 

,The  Court:     Le*^  it  be  marked. 
y.      (The  document  referred  to  was  marked  De- 
fendant's Exhibit  A  J  in  evidence.) 
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Mr.  Jacobs:  May  it  please  the  Court,  from  the 
discussion  late  yesterday  afternoon,  there  seemed 
to  be  a  touchiness  about  the  use  of  the  income  tax 
returns  of  the  news  vendors.  We  have  made  an 
investigation  of  the  right  to  use  those  returns,  be- 
cause I,  no  more  than  anybody  else,  have  any  desire 
to  break  the  law  or  the  regulations  or  put  in  any- 
thing [408]  otherwise  privileged.  The  Commis- 
sioner of  Internal  Revenue  has  handed  down  a 
Treasury  decision — a  Treasury  decision  having  the 
force  and  effect  of  a  Treasury  regulation — under 
which  he  interprets  the  law  and  puts  into  force, 
regulations  authorized  by  law.  Under  the  Treasury 
decision  dated  September  29,  1939,  there  is  specific 
provision  for  the  use  of  returns  in  litigation,  which 
provides  as  follows: 

''The  return  of  an  individual,  partnership, 
corporation  or  fiduciary,  or  a  copy  thereof,  may 
be  furnished  to  a  United  States  attorney  for 
official  use  in  proceedings  before  a  United  States 
grand  jury  or  in  litigation  in  any  court,  if  the 
United  States  is  interested  in  the  result,  or  for 
use  in  preparation  for  such  proceedings  or  liti- 
gation; or  to  an  attorney  of  the  Department 
of  Justice,  for  like  use,  upon  written  request 
of  the  Attorney  General,  the  Assistant  to  the 
Attorney  General,  or  an  Assistant  Attorney 
General.  If  a  return  or  copy  is  thus  furnished, 
it  shall  be  limited  in  use  to  the  purpose  for 
which  it  is  furnished  and  is  under  no  condition 
to  be  made  public  except  to    the  extent  that 
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publicity  necessarily  results  from  such  use.  The 
original  return  will  be  furnished  only  in  excep- 
tional cases,  and  then  only  if  it  is  made  to 
appear  that  the  ends  of  justice  may  otherwise 
be  defeated.  Neither  the  original  nor  a  copy 
of  a  return  desired  for  use  in  litigation  in  court 
will  lie  furnished  if  the  United  States  Gov- 
eriunent  is  not  interested  in  the  result,  but  this 
provision  is  not  a  limitation  on  the  use  of  copies 
of  returns   by  the    persons   entitled    thereto." 

showing  that  the  news  vendors  made  a  report  on 
an  income  tax  return  of  their  income  from  the 
sale  of  newspapers  on  the  form  1040-A,  and  under 
the  heading  that  recites  **From  wages,  salaries, 
commissions"  et  cetera,  I  would  not  admit  the  in- 
come tax  returns  of  these  parties  in  evidence,  because 
I  do  not  feel  that  there  is  any  necessity  whatsoever 
for  makim;:  a  i)ublic  disclosure,  ])y  the  admission 
in  evidence  of  the  returns  of  these  men,  of  their 
income  tax  returns. 

Mr.  Fink :  If  the  Court  please,  I  might  say  this : 
I  attempted  to  reach  an  agreement,  or  Mr,  Jacobs 
attempted  to  reach  an  agreement  with  me  last  night 
on  a  stipulation.  We  were  a  little  apart,  but  I  now 
agree  to  stipulate  that  a  inunber  of  vendors  in  the 
year  1940  filed  income  tax  returns  on  form  1040-A. 
And  if  that  stipulation  is  accepted,  the  controvers\' 
is  over. 

Mr.  Jacobs:     Well 

,  Mr.  Pink:     What  more  could  the  Government  get 
if  it  introduced  them  in  evidence? 
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Mr.  Jacobs:  Well,  this  is  what  I  would  like  to 
have,  it  simply  amplifies  the  matter  without  disclos- 
ing the  content  of  the  returns,  the  Goverment  would 
offer  to  stipulate  that  a  specific  number  of  individ- 
uals, of  whom  we  have  the  returns,  there  are  a  sub- 
stantial number  of  individuals  who  were  vendors, 
news  vendors,  members  of  the  News  Vendors  Union 
and  engaged  in  the  sale  of  the  plaintiffs'  newspapers 
during  the  year  1940,  [410]  filed  income  tax  returns 
for  1940  on  form  1040-A,  in  which  they  stated  in 
the  appropriate  place  their  occupation  being  that 
of  news  vendor. 

Mr.  Fink:     That  is  argument,  isn't  it,  Counsel? 

Mr.  Jacobs:     No,  it  is  stated  in  the  form. 

Mr.  Fink :    Well,  I  say  that  is  argument. 

The  Court:  Well,  you  gentlemen  seem  to  have 
difficulty  agreeing  to  this.  I  see  what  you  are  get- 
ting at.  Will  you  permit  me  to  make  a  statement 
and  see  if  you  can  agree  ? 

Mr.  Fink:     Certainly. 

The  Court:  All  right.  Will  it  be  stipulated— 
how  many  f oi-ms  have  you  ? 

Mr.   Jacobs:     I  have  fifty,  I  think. 

The  Court:  Will  it  be  stipulated  that  approxi- 
mately 50  news  vendors  who  are  membei*s  of  the 
News  Vendors  Union,  in  1940  filed  income  tax  re- 
turns on  form  1040-A  with  the  Collector  of  Internal 
Revenue,  in  which  they  reported  receipt  of  money 
from  the  plaintiffs  in  this  case,  under  the  head- 
ing  

Mr.  Fink:     Schedule  A,  your  Honor. 
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The  Court:  Under  the  heading  "Schedule  A," 
in  such  returns;  in  which  they  reported  in  such 
returns  the  receipt  of  moneys  by  them  from  the  San 
Francisco  newspapers  who  are  plaintiffs  in  this 
action.     Will  that  cover  it? 

Mr.  Fink:     I  will  accept  the  Court's  stipulation. 

Mr.  Jacobs:  The  Government  agrees  to  that 
stipulation.  [411] 

The  Court:  Well,  that  settles  that.  Now,  you 
can  return  the  exhibit. 

Mr..  Jaco))s :  T  was  al)out  to  bring  that  question 
up.  I  would  like  to  have  one  of  those  forms  in 
evidence. 

Mr.  Fink:  Substitute  a  blank  form  for  Mr.  Par- 
rish's  return. 

The  Court :  Substitute  a  blank  form  if  you  wish, 
but  I  see  no  reason  for  keeping  one  of  the  news 
yendor'Sttax- returns  in  the  record  of  this  case.  I 
don't  see  that  it  serves  any  purpose. 

Mr.  Jacobs:  It  is  illustrative  of  the  case.  If 
vour  Honor  desires  a  blank  form 

The  Court:     You  may  substitute  a  blairk  form, 
and  the  [^articular  exhibit  may  be  returned. 
;  Mr.  Jacobs:    May  we  have  a  short  recess  at  tliis 
tiiTfie,  your  Honor'? 

:  The  Court:     The  Court  will  recess. 
•  .  ('Recess.)  • 

Mr.  Jacobs :  At  this  time,  if  it  please  the  court, 
the  Governmeiit  rests,  and  renews  its  motion  for 
judgment  at  the  close  of  the  plaintiffs'  case, 

The  Court :  Is  '  there  any  rebuttal  testimony,  or 
is  all  the  evidence  closed  *? 
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Mr.  Fink :  I  think,  if  your  Honor  please,  there 
is  no  necessity  for  any  rebuttal.  [412] 

The  Clerk:  What  shall  I  do  with  regatd  to  this 
exhibit '? 

The  Court:  Well,  this  Defendant's  Exhibit^'N" 
for  identification  may  be  returned  to  whoever  pro- 
duced it  in  court. 

Mr.  Jacobs:  I  will  return  it  to  the  files  of  the 
Collector's  office. 

The  Court:     You  may  furnish  a  blank  form. 

Mr.  Jacobs:  May  the  record  show  I  am  pro- 
ducing a  blank  form. 

The  Court:  How  do  you  want  to  submit  this 
matter,  gentlemen,  by  briefs? 

Mr.  Fink:  If  your  Honor  please,  I  think  so  far 
as  the  plaintiffs  are  concerned,  I  would  like  the 
opportunity  for  a  short  oral  argument. 

The  Court:  Well,  you  both  may  discuss  it  for 
the  rest  of  the  morning,  and  supplement  it  by  writ- 
ten briefs.    Is  that  satisfactory? 

Mr.  Fink:     That  is  satisfactory. 

Mr.  Jacobs :     Yes,  your  Honor. 

Mr.  Fink:  Now,  what  order  of  procedure  shall 
we  take,  if  your  Honor  please?  Are  the  respective 
motions  of  the  Goverment  to  be  taken  under  sub- 
mission and  ruled  upon  at  the  time  the  Court  makes 
its  ultimate  decision? 

The  Court:     Yes. 

(Argument  by  Mr.  Fink.) 
(Argument  by  Mr.  Ladar.)  [413] 
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Mr,  Jacobs:  May  it  please  the  Court,  at  this 
time  to  substitute  a  copy  of  form  1040-A,  for  the 
form  offered  in  evidence. 

The  Court :  Very  well,  it  may  be  given  the  same 
exhibit  number. 

(The  document  referred  to  was  marked  in 
evidence  Defendant's  Exhibit  N.) 

(Argument  by  Mr.  Jacobs.) 

The  Court :  I  can  see  that  argument  in  this  case, 
if  we  really  present  it  the  way  you  want  to  on  both 
sides,  would  require  some  substantial  time.  Would 
you  rather  argue  this  case,  or  would  you  rather 
submit  a  memorandum? 

Mr.  Fink:  So  far  as  T  am  concerned,  I  would 
prefer  oral  argument  to  start  with.  I  am  perfectly 
willing  to  keep  within  any  limits  the  Court  outlines, 
but  I  think  the  case  is  of  sufficient  importance  to 
justify  oral  argiunent  and  brief  it. 

The  Court:     Would  you  want  a  brief,  too? 

Mr.  Fink:     Yes,  your  Honor. 

The  Court:  If  there  is  oral  argument,  the  brief 
then  should  be  a  statement  merely  of  the  legal  pointa 

Mr.  Fink:     Yes,  your  Honor. 

The  Court:  How  do  you  feel  about  that,  Mr. 
Jacobs  ? 

Mr.  Jacobs:  Well,  I  have  prepared  a  brief  prior 
to  coming  out  here,  which  was  devoted  solely  to  the 
pleadings.  I  don't  think,  as  I  stated  in  my  open- 
in:^  statement,  that  the  [414]  evidence  has  mate- 
rially altered  what  is  disclosed  by  the  contract  and 
the  pleadings.     All  I  would  ask  is  an  opportunity 
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to  reply  to  Mr,  Fink's  brief.  He  can  have  a  copy 
of  this  brief  at  the  close  of  this  proceeding. 

Mr.  Fink:  I  don't  think  you  understand  the 
Court's  question. 

The  Court :  Would  you  want  to  argue  the  matter 
orally? 

Mr.  Jacobs:     Solely? 

The  Court:  I  have  no  objection  to  your  arguing 
orally,  but  if  then  you  are  going  to  file  a  brief,  the 
brief  then  should  be  confined  to  a  statement  of  the 
legal  points  involved  rather  than  a  long  story  of 
the  case. 

Mr.  Jacobs:  I  don't  know  whether  this  lu'ief  is 
confined  to  your  Honor's  idea  of  the  points.  It 
is  not  tremendously  long. 

The  Court :  I  am  not  thinking  in  terms  of  length, 
but  I  just  wanted  a  statement  of  the  a]">plicable 
principles.  If  you  are  going  to  orally  argue  it,  the 
main  thing  is,  if  you  are  going  to  orally  argue,  T 
have  to  try  to  find  the  time  for  you,  and  for  yon 
to  i^repare. 

Mr.  Fink:  Your  honor,  does  it  not  somewhat 
depend  on  Counsel's  engagements?  I  understand 
he  was  to  try  some  other  things,  or  had  some  other 
matter  here. 

The  Court :    Are  you  going  to  be  here  some  time  ? 

Mr.  Jacobs:  No,  your  Honor,  I  love  San  Fran- 
cisco dearly,  [415]  but  I  have  obligations  in  the 
east.  I  must  go  back.  I  planned  to  leave  by  air- 
plane this  evening  if  I  can. 

May  I  suggest,  this  brief  will  help  clarify  the 
situation.     At  the  close  of  the  argment,  I  will  file 
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this  brief  and  suggest  that  plaintiffs  have  the  oppor- 
tunity to  examine  it  and  reph^  and  I  be  given  an 
opportunity  to  reply  to  theirs. 

The  Court :  I  think  the  plaintiffs  should  have  the 
opening.  You  have  made  a  motion  for  judgment 
which  takes  the  whole  case  under  advisement.  The 
plaintiffs  have  the  burden  of  proof.  I  think  they 
should  have  an  opportimity  to  file  the  opening  brief 
and  a  reply  brief.  That  will  give  you  an  opportu- 
nity, as  well,  to  be  able  to  answer  what  he  says. 

Mr.  Jacobs:  If  there  is  any  advantage  that  goes 
with  the  opening  brief,  I  will  forego  it. 

The  Court:  That  is  the  proper  procedure.  T 
know  ,vou  would  like  to  argue  the  matter,  Mr.  FLnk, 
but  I  think  this  case  is  going  largely,  to  depend  on 
the  question  of  law.  There  isn't  any  real  dispute 
as  to  the  facts  of  this  case.  It  is  a  question  of  what 
is  drawn  from  the  facts  that  reflects  on  the  ques- 
tion of  the  status  of  the  parties,  rather  than  the 
Court  having  to  resolve  any  question  of  fact.  I  think 
that  is  a  fair  statement.  It  is  very  difficult,  in  the 
pressure  of  work  in  this  district,  with  a  lot  of  cases 
to  try,  for  the  Court  to  keep  in  mind  these  oral 
arguments.  I  would  like  to  find  out  about  some 
problems  that  trouble  me.  I  would  [416]  prefer 
that  the  matter  be  submitted  to  me  in  writing 
so  I  could  study  it  over  and,  as  I  said  to  you 
before,  Mr.  Jacobs,  what  I  am  concerned  with,  what 
is  bothering  me  about  this  case,  is  the  application 
of  this  Social  Security  Act  in  a  case  where  the 
parties  themselves  have  dealt  with  it.  and  where 
there  is  not  any  conflict  apparently  between  them 
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as  to  how  far  the  liberality  of  the  Social  Security 
Act  would  ])e  carried  into  the  decisions  of  the  Su- 
preme Court.  I  would  like  you  to  take  that  up  in 
your  brief,  Counsel. 

(Submitted  30-30-  and  15.)  [417] 

Certificate  of  Reporter 
I,  W.  A.  Foster,  Official  Reporter,  certify  that 
the  foregoing'  177  pages  is  true  and  correct  tran- 
script of  the  matter  therein  contained  as  reported 
by  me  and  thereafter  reduced  to  typewriting,  to 
the  best  of  my  ability. 

/s/  W.  A.  FOSTER. 

Certificate  of  Reporter 
I,  Carolyn  Blair,  Official  Reporter,  certify  that 
the  foregoing,  240  pages,  is  a  true  and  correst  trans- 
script  of  the  matter  therein  contained  as  reported 
by  me  and  thereafter  reduced  to  typewriting  to  the 
best  of  my  ability. 

/s/  CAROLYN  R.  BLAIR. 


[Endorsed]:  No.  11781.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Hearst 
Publications,  Incorporated,  a  corporation.  Appel- 
lant, vs.  United  States  of  America,  Appellee.  Tian- 
script  of  Record,  Upon  Appeal  from  the  District 
Court  of  the  United  States  for  the  NortheiTi  District 
of  California,  Southern  Division. 

Filed  Nbvember  10,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Cjerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

No.  11781 

HEARST  PUBLICATIONS,  INCORPORATED, 
a  corporation, 

Appellant, 
vs. 

UNITED  STATES  OF  AIMERICA, 

Appellee. 

MOTION   FOR  ORDER  DISPENSING  WITH 
THE  NECESSITY  OF  PRINTING  EXHIBITS 

Appellant  moves  the  court  to  enter  an  order  dis- 
pensing with  the  necessity  of  printing  the  exhibits 
which  were  transmitted  to  the  Clerk  of  the  above- 
mentioned  court  as  a  pai-t  of  the  record  on  appeal, 
and  directing  that  the  exhibits  be  considered  in  their 
original  form,  and  in  support  thereof  states: 

1.  That  a  part  of  the  record  on  appeal  in  this 
case  consists  of  voluminous  and  bulky  exhibits 
which  were  transmitted  to  the  Clerk  of  the 
above-mentioned  court  in  their  original  form. 
The  same  exhibits  are  by  stipulation  made  a 
part  of  the  record  on  appeal  m  three  other 
cases  pending  on  appeal  in  said  court,  namely, 
Hearst  Publications,  Incorporated  vs.  United 
States  of  America — 11782;  The  Chronicle 
Publishing  Co.  vs.  United  States  of  America — 
11783;  The  Chronicle  Publishing  Co.  vs. 
United  States  of  America — 11784,  the  cases 
having  been  consolidated  for  trial  in  the  Dis- 
trict Court. 
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2.  vSaid  exhibits  are  so  voluminous  and  bulky  that 
the  printing  thereof  would  entail  expense  so 
great  as  to  be  almost  prohibitive.  It  is  he- 
lieved  that  the  matter  can  he  presented  to  the 
court  in  the  briefs  and  in  oral  argument  in 
such  manner  that  undue  inconvenience  will  not 
result  from  the  fact  that  the  exhibits  are  not 
printed. 
Dated  this  20th  day  of  November,  1947. 

CALKINS,  HALL,  LINFORTH 
&  CONRAD, 
By  /s/  REGINALD  H.  LINFORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Appellant. 

State  of  California, 

City  and  County  of  San  Francisco — ^ss. 

James  I.  Johnson,  being  first  duly  sworn,  deposes 
and  says : 

That  he  is  one  of  the  attonieys  for  appellant  in 
the  above-entitled  action;  that  he  has  lead  the  fore- 
going motion  and  knows  the  contents  thereof;  that 
the  same  is  true  of  his  own  knowledge,  except  as  \o 
the  matters  therein  slated  to  ])e  made  on  infoi'ma- 
tion  or  belief,  and  as  to  those  matters  that  he  be- 
lieves it  to  be  true. 

/s/  JAMES  I.  JOHNSON, 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  NovemlKn*,  1947. 

[Seal]        /s/  EUGENE   P.   JONES, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  commission  expires  December  28,  1947. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

ORDER  DISPENSING  WITH  THE 
NECESSITY  OF  PRINTING  EXHIBITS 

On  motion  of  appellant,  and  for  good  cause 
shown,  it  is  hereby  ordered  that  the  i)rinting  of  the 
exhibits  transmitted  to  the  Clerk  of  this  court  as  a 
part  of  the  record  on  appeal,  which  exhibits  are 
also  by  stipulation  made  a  part  of  the  record  on 
appeal  m  three  other  cases  pending  before  this 
court,  namely,  Hearst  Publications,  Incorporated 
vs.  United  States  of  America — 11782;  The  Chroni- 
cle Publishing  Co.  vs.  United  States  of  America — 
11783;  The  Chronicle  Publishing  Co.  vs.  United 
States  of  America — 11784,  be,  and  the  same  hereby 
is,  dispensed  with,  and  it  is  further  ordered  that 
the  said  exhibits  shall  be  considered  by  this  court 
in  their  original  form  to  the  same  extent  as  if  they 
had  been  printed. 

Dated  November  21,  1947. 

/s/  FRANCIS  A.  GARRECHT, 

Senior  United  State  Circuit 
Judge. 

Appellee  consents  to  the  granting  of  the  forego- 
ing order. 

FRANK  J.  HENNESSY, 
United  States  Attorney. 

[Endorsed]  :     Filed  Nov.  21,  1947. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY,  AND 
DESIGNATION  OF  THE  PARTS  OF  THE 
RECORD  NECESSARY  FOR  THE  CON- 
SIDERATION THEREOF 

Appellant  intends  to  rely  upon  each  of  the  fol- 
lowing points: 

1.  The  court  erred  in  holding  that  the  news  ven- 
dors involved  were  employees  of  appellant  and 
were  not  independent  contractors. 

2.  The  court  erred  in  the  findings  of  fact  upon 
which  its  decision  was  based. 

3.  The  court  erred  in  its  conclusions  of  law. 
Appellant  designates  the  entire  record  on  appeal 

as  that  which  is  necessary  for  the  consideration  of 
said  points,  the  exhibits,  however,  to  be  ( onsidcro:! 
in  their  original  form. 

CALKINS,  HALL,  LINFORTH 
&  CONRAD, 

By  /s/  REGINALD  H.  LINFORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Appellant. 

Received  a  true  copy  of  the  foregoing  this  3rd  day 
of  November,  1947. 

FRANK  J.  HENNESSSY, 
United  States  Attorney. 
By  /s/  W.  E.  LICKING, 

[Endorsed] :     Filed  Nov.  25,  1947. 
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In  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern 
Division 

Civil  Action  No.  25229-S 

HEARST  PUBLICATIONS,  INCORPO- 
RATED, a  corporation, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT  FOR  REFUND  OF  TAXES 
ILLEGALLY  COLLECTED 

Plaintiff  complains  of  defendant  and  for  cause 
of  action  alleges: 


Plaintiff  is,  and  at  all  times  herein  referred  to 
was,  a  -Ci^rporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  <  alifornia, 
qualified  to,  and  doing  business  in  the  Southern 
Division  of  the  Northern  District  of  California  and 
elsewhere,  and  is  a  citizen  of  the  United  States  of 
America. 

11. 

Plaintiff  is  now  and  for  many  years  last  past  and 
at  all  times  herein  mentioned  has  been  the  Owner 
and  Publisher  of  the  San  Francisco  Examiner  and 
the  San  Francisco  Call-Bulletin,  each  of  which  is 
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a  daily  newspaper  published,  printed,  sold,  [1*] 
circulated  and  distributed  in  the  City  and  County 
of  San  Francisco,   State  of  California. 

III. 

This  is  an  action  for  the  recovery  of  Social  Se- 
curity and  Federal  Insurance  Contributions  taxes 
erroneously  and  illegally  collected  imder  the  pro- 
visions of  Title  VIII  of  the  Social  Security  Act 
and  the  Federal  Insurance  Contributions  Act,  from 
plaintiff.  It  is  brought  against  the  United  States 
of  America. 

IV. 

At  all  times  as  used  herein  the  term  ''News  Ven- 
dor" means  a  person  over  the  age  of  eighteen  (18) 
years  who  purchases  newspapers  at  wholesale  from 
the  Plaintiff  Publisher  and  resells  the  same  at  re- 
tail upon  the  public  streets  of  the  City  and  County 
of  San  Francisco,  State  of  California. 

V. 

In  issuing  the  Notice  and  Demands  for  Tax  Due 
Under  the  Federal  Insurance  Contributions  Act 
hereinafter  referred  to,  the  Collector  of  Internal 
Revenue  for  the  First  District  of  California  in  each 
instance  simultaneously  issued  for  each  period  two 
of  such  Notices  and  Demands  for  Tax  Under  the 
Federal  Insurance  Contributions  Act,  one  of  which 
said  Notices  and  Demands  was  mailed  by  said  Col- 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcriot  of  Record. 
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lector  of  Internal  Revenue  to  plaintiff  at  the  place 
of  publication  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  of  the  San  Francisco 
Examiner  and  the  other  of  which  said  Notices  and 
Demands  was  mailed  by  said  Collector  of  Internal 
Revenue  to  plaintiff  at  the  place  of  publication  in 
the  City  and  County  of  San  Francisco,  State  of 
California,  of  the  San  Francisco  Call-Bulletin. 

VI. 

Heretofore,  and  on  or  about  the  19th  day  of  June, 
1941,  the  Collector  of  Internal  Revenue  for  the 
First  District  of  [2]  California  issued  and  sent  to 
j)laintiff  his  Notice  and  Demand  for  Tax  Duo  Under 
the  Federal  Insurance  Contributions  Act  demand- 
ing payment  within  ten  days  from  said  date  of  the 
sum  of  $450.00  tax,  and  interest  in  the  sum  of 
$98.76,  a  total  of  $548.76,  and  his  Notice  and  De- 
mand for  Tax  Due  Under  the  Federal  Insurance 
Contributions  Act  demanding  payment  within  ten 
days  from  said  date  of  the  sum  of  $540.00  tax,  and 
interest  in  the  sum  of  $118.56,  a  total  of  $658.56, 
alleged  to  be  due  for  the  period,  April  1,  1937,  to 
December  31,  1937,  under  the  provisions  of  said 
Act  on  the  assumed  or  alleged  earnings  of  News 
Vendors  selling  the  San  Francisco  Examiner  and 
the  San  Francisco  Call-Bulletin  in  the  City  of  San 
Francisco. 

VII. 

Thereafter,  and  on  or  about  June  28,  1941,  plain- 
tiff paid  said  sums   to   the   Collector   of   Internal 
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Revenue  for  the  First  District  of  California  and  at 
tlie  same  time  filed  its  written  Protests  and  Claim 
for  Refund  of  the  said  sums  of  $548.76  and  $658.56. 
A  copy  of  said  written  Protests  and  Claims  for  Re- 
fund are  hereunto  attached  marked  Exhibits  1  and 
2  and  are  by  this  reference  made  a  part  hereof. 
Plaintiff  in  said  written  Protests  and  Claims  for 
Refund  stated  the  gromids  of  said  Protests  and 
the  basis  of  the  said  Claims  for  Refund. 

VIII. 

Thereafter,  the  Commissioner  of  Internal  Rev- 
enue disallowed  and  rejected  the  said  Claims  for 
Refund  and  pursuant  to  the  provisions  of  Section 
3772(a)  (2)  of  the  Internal  Revenue  Code  the  Com- 
missioner of  Internal  Revenue  by  registered  letter 
bearing  date  July  13,  1945,  advised  plaintiff  that 
said  Claims  for  Refund  were  disallowed.  A  copy 
of  the  said  letter  is  hereunto  attached  marked  Ex- 
hibit 3  and  is  by  this  reference  made  a  part  hereof. 

IX. 

That  the  San  Francisco  Examiner  and  the  San 
Francisco  [3]  Call-Bulletin,  each  a  daily  news- 
paper, for  many  years  last  past  and  at  all  times 
herein  mentioned  have  been  sold  at  retail  on  the 
public  streets  of  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  by  news  vendors.  Said 
news  vendors  purchase  copies  of  the  San  Francisco 
Examiner  and  the  San  Francisco  Call-Bulletin  at 
wholesale  and  thereafter  sell  said  newspapers  to 
l)nyers  thereof  at  the  retail  sale  price  of  five  cents 
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per  copy  for  each  copy  of  the  daily  issue  of  said 
newspapers  and  at  the  established  retail  sale  price 
for  the  Sunday  issue  of  said  San  Francisco  Ex- 
aminer. 

X. 

At  all  times  herein  mentioned  the  profit  to  news 
vendors  has  been  and  now  is  the  difference  between 
the  wholesale  price  per  100  copies  and  the  retail 
sales  price  per  copy  charged  by  said  news  vendoi*s 
to  the  purchasers  thereof. 

XI. 

In  the  year  1937,  tlie  news  vendors  joined  to- 
gether in  an  organization  and  represented  to  the 
plaintiff  that  as  an  organization  they  desired  to 
enter  into  a  contract  providmg,  among  other  things, 
for  the  purchase  and  sale  of  newspapers  in  said 
City.   . 

Thereafter,  after  negotiations  between  plaintiff 
and  said  organization,  said  parties  agreed  upon  the 
conditions  to  l^e  incorporated  in  a  contract  pro- 
viding, among  other  things,  for  the  purchase  and 
sale  of  newspapei-s  in  said  City. 

Said  contract  was  reduced  to  writing  and  on  or 
about  August  31,  1937,  was  signed  by  plaintiff  and 
the  said  organization  of  news  vendors.  A  copy  of 
said  contract  is  hereimto  attached  marked  Exhibit  4 
and  is  by  this  reference  made  a  part  hereof. 

XII. 

During  all  of  the  period  of  the  negotiation  of  the 
.said  [4]  contract,  Exliibit  4,  and  at  the  time  of  the 
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execution  thereof  it  was  the  intent  and  purpose  of 
the  organization  of  news  vendors  and  of  plaintiff 
to  create  and  maintain  as  between  the  news  vendors 
and  plaintiff  the  relationship  of  buyer  and  seller 
and  to  establish  and  maintain  the  news  vendors  as 
independent  contractors. 

XIII. 

Subsequent  to  the  execution  of  the  said  contract, 
Exhibit  4,  and  throughout  the  term  thereof,  the  said 
news  vendors  and  plamtiff  construed  and  inter- 
preted said  contract  as  establishing  as  between  said 
parties  the  relationship  of  buyer  and  seller  and 
construed  and  interpreted  the  status  of  the  news 
vendors  under  the  provisions  of  said  contract  as 
that  of  independent  contractors  and  not  otherwise. 
Said  parties  throughout  all  of  the  terms  of  said 
contract  acted  with  the  intent  and  in  the  belief  that 
the  said  contract  would  be  interpreted  and  con- 
strued as  intended  by  said  parties. 

XIV. 

Thereafter,  on  Januniy  24,  1939,  and  May  28, 
1940,  and  August  31,  1942,  and  August  28,  1941, 
said  parties  entered  into  new  contracts.  Each  of 
said  contracts  provide,  among  other  things,  for  the 
])urchase  at  wholesale  and  to  the  sale  at  retail  by 
said  news  Vendors  of  newspapers  on  the  streets  ol' 
th<'  City  and  County  of  San  Francisco,  State  of 
California,  and  are  similar  in  text,  with  some  modi- 
fications, to  the  contract  of  August  31,  1937,  Ex- 
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hibit  4,  but  the  terms  of  none  of  which  subsequent 
contracts  modified  or  purport  to  modify  in  any 
respect  the  independent  relationship  of  the  parties 
thereto. 

XV. 

Durin*::  all  of  the  period  of  negotiation  of  each 
of  [5]  the  said  four  contracts  subsequent  to  Ex- 
hibit 4,  and  at  the  time  of  the  execution  of  each 
thereof  it  was  the  intent  and  purpose  of  the  or- 
ganization of  news  vendors  and  of  plaintiff  to  main- 
tain the  relationship  of  buyer  and  seller  and  to 
maintain  the  status  of  said  news  vendors  as  inde- 
pendent contractors.  Said  parties  during  the  term 
of  each  of  said  contracts  have  acted  with  the  intent 
and  in  the  belief  that  the  said  contracts  would  be 
interpreted  and  construed  as  intended  by  said 
parties. 

XVI. 

That  none  of  the  news  vendors  selling  the  San 
Francisco  Examiner  and/or  the  San  Francisco  Call- 
Bulletin,  each  a  daily  newspaper,  on  the  streets  of 
the  City  and  County  of  San  Francisco,  State  of 
California,  are  now  and  none  thereof  have  at  any 
time  been  employees  of  plaintiff.  Said  news  vendors 
are  now  and  always  have  been  independent  con- 
tractors purchasing  from  plaintiff  newspapers  at 
a  wholesale  price  per  100  copies  and  thereafter  sell- 
ing said  newspapers  at  retail  to  the  public  at  a 
retail  price.  That  plaintiff  neither  has  nor  exer- 
cises nor  claims  to  have  or  exercise  any  control  or 
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any  right  to  control  over  the  means  and  methods  of 
said  news  vendors  or  any  of  them  in  the  retail  sale 
of  said  newspapers  to  the  public  on  the  public 
streets  of  the  City  and  County  of  San  Francisco, 
State  of  California,  and  said  news  vendors  are  re- 
sponsible to  plaintiff  for  the  results  accomplished 
in  the  retail  sale  of  said  newspapers  to  the  public 
and  on  the  public  streets  in  said  City  only. 

XVII. 

That  there  is  no  liability  of  plaintiff  mider  the 
Federal  Insurance  Contributions  Act  for  the  sum 
of  $450.00  tax,  and  interest  in  the  sum  of  $98.76, 
a  total  of  $548.76,  and/or  the  sum  of  $540.00  tax, 
and  interest  in  the  sum  of  $118.56,  a  total  of 
$658.56,  or  any  other  sum,  upon  the  assumed  or 
alleged  earnings  of  news  vendors  selling  the  San 
Francisco  Examiner  [6]  and/or  the  San  Francisco 
Call-Bulletin  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  for  and  during  the  period, 
April  1,  1937,  to  December  31,  1937. 

XVIII. 

No  part  of  the  sum  of  $548.76  and  the  sum  of 
$658.56,  a  total  of  $1207.32,  claimed  by  plamtiff  as 
a  refund  as  alleged  in  Paragraph  VII  hereof  has 
1)ei^n  repaid,  nor  has  the  same  or  any  thereof 
been  credited  upon  the  admitted  liability  for  Fed- 
eral Insurance  Contributions  Tax  of  plaintiff  and 
the  whole  thereof,  together  with  interest  thereon  as 
allowed  by  law  is  wholly  due  and  owmg  from  de-^ 
fendant  to  plaintiff  and  unpaid. 
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Wherefore,  Plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $1207.32,  interest  and 
costs. 

Count  II 

I. 

Plaintiff  realleges  as  though  set  out  herein  in 
full  all  of  the  allegations  of  Paragraphs  I,  II,  III, 
IV,  V,  VIII,  IX,  X,  XI,  XII,  XIII,  XIV,  XV 
and  XVI  of  Count  I  of  this  complaint. 

II. 

Heretofore,  and  on  or  about  the  27th  day  of 
January,  1943,  the  Collector  of  Internal  Revenue 
for  the  First  District  of  California  issued  and  sent 
to  plaintiff  his  Notice  and  Demand  for  Tax  Due 
Under  the  Federal  Insurance  Contributions  Act, 
demanding  pa\nnent  within  ten  days  from  said  date 
of  the  sum  of  $150.00  tax,  and  interest  in  the  sum 
of  $35.72,  a  total  of  $185.72,  and  his  Notice  and 
Demand  for  Tax  Due  Under  the  Federal  Insurance 
Contributions  Act,  demanding  payment  within  ten 
days  from  said  date  of  the  sum  of  $180.00  tax,  and 
interest  in  the  sum  of  $42.86,  a  total  of  $222.86, 
alleged  to  be  due  for  the  period,  October  1,  1938, 
to  December  31,  1938,  mider  the  provisions  of  said 
Act  on  the  assumed  or  alleged  earnings  of  News 
Vendors  [7]  selling  the  San  Francisco  Examiner 
and  the  San  Francisco  Call-Bulletin  in  the  City  of 
San  Francisco. 
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III. 

Thereafter,  and  on  or  about  the  5th  day  of  Feb- 
ruary, 1943,  plaintiff  paid  said  sums  to  the  Collec- 
tor of  Internal  Revenue  for  the  First  District  of 
California,  and  at  the  same  time  filed  its  written 
Protests  and  Claims  for  Refund  of  each  of  the  said 
sums.  A  copy  of  said  written  Protests  and  (  laims 
for  Refund  are  hereunto  attached  marked  Exhibits 
5  and  6  and  are  by  this  reference  made  a  part 
hereof.  Plaintiff  in  said  written  Protests  and 
Claims  for  Refund  stated  the  grounds  of  said  Pio- 
tests  and  the  basis  of  the  said  Claims  for  Refund. 

IV. 

That  there  is  no  liability  of  Plaintiff  under  the 
Federal  Insurance  Contributions  Act  for  the  sums 
of  $150.00  tax,  and  interest  in  the  sum  of  $35.72, 
a  total  of  $185.72,  and/or  the  sum  of  $180.00  tax, 
and  interest  m  the  sum  of  $42.86,  a  total  of  $222.86, 
or  any  other  sum,  upon  the  assumed  or  alleged 
earnings  of  news  vendors  selling  the  San  Fran- 
cisco Examiner  and/or  the  San  Francisco  Call- 
Bulletin  in  the  City  and  County  of  San  Francisco, 
State  of  California,  for  and  during  the  period,  Oc- 
tober 1,  1938,  to  December  31,  1938. 


No  part  of  the  sum  of  $222.86,  and  the  sum  of 
$185.72,  a  total  of  $408.58,  claimed  by  plaintiff  as 
a  refund  as  alleged  in  Paragraph  III  hereof  has 
been  repaid,  nor  has  the  same  or  any  thereof  l^een 


12  Hearst  Publicatio'ns,  Inc.,  vs. 

credited  upon  tlie  admitted  liability  for  Federal 
Insurance  Contributions  Tax  of  Plaintiff  and  the 
whole  thereof,  together  with  interest  thereon  as 
allowed  by  law  is  wholly  due  and  owing  from  de- 
fendant to  Plaintiff,   and  unpaid. 

Wherefore,  Plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $408.58,  interest  and 
costs.  [8] 

Count  III 

I. 

Plaintiff  realleges  as  though  set  out  herein  in 
full  all  of  the  allegations  of  Paragraphs  I,  II, 
III,  IV,  V,  VIII,  IX,  X,  XI,  XII,  XIII,  XIV, 
XV  and  XVI  of  Count  I  of  this  Complaint. 

II. 

Heretofore,  and  on  or  about  the  5th  day  of  May, 
1943,  the  Collector  of  Internal  Revenue  for  the 
First  District  of  California  issued  and  sent  to 
plaintiff  his  Notice  and  Demand  for  Tax  Due  Under 
the  Federal  Insurance  Contributions  Act,  demand- 
ing payment  within  ten  days  from  said  date  of  the 
sum  of  $150.00  tax,  and  interest  in  the  sum  of 
$35.94,  a  total  of  $185.94,  and  his  Notice  and  De- 
mand for  Tax  Due  Under  the  Federal  Insurance 
Contributions  Act,  demanding  i^aymeiit  within  ten 
days  from  said  date  of  the  sum  of  $180.00  tax,  and 
interest  in  the  sum  of  $43.13,  a  total  of  $223.13, 
alleged  to  be  due  for  the  period,  Januaiy  1,  1939, 
to  March  31,  1939,  under  the  provisions  of  said  act 
on  the  assumed  or  alleged  earnings  of  News  Ven- 
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dors  selling  the  San  Francisco  Examiner  and/or 
the  San  Francisco  Call-Bidletin  in  the  City  of 
San  Francisco. 

III. 

Thereafter,  and  on  or  about  the  14th  day  of  May, 
1943,  plaintiff  paid  said  sums  to  the  Collector  of 
Internal  Revenue  for  the  First  District  of  Cali- 
fornia, and  at  the  same  time  filed  its  written  Pro- 
tests and  Claims  for  Refund  of  each  of  the  said 
sums.  A  copy  of  said  written  Protests  and  Claims 
for  Refund  are  hereunto  attached  marked  Exhibits 
7  and  8  and  are  by  this  reference  made  a  part 
hereof.  Plaintiff  in  said  written  Protests  and 
Claims  for  Refund  stated  the  grounds  of  said  Pro- 
tests and  the  basis  of  the  said  Claims  for  Refund. 

IV. 

That  there  is  no  liability  of  Plaintiff  imder  the 
Federal  Insurance  Contributions  Act  for  the  sums 
of  $150.00  tax,  and  interest  in  the  sum  of  $35.94, 
a  total  of  $185.94,  and/or  the  sum  of  $180.00  tax, 
and  interest  in  the  sum  of  $43.13,  a  total  of  $.223.13, 
or  any  other  sum,  upon  the  assumed  or  alleged  earn- 
ings of  news  vendors  selling  the  San  Francis'-o  'Ex- 
aminer and/or  "the  San  Francisco  Call-Bulietiji  iji 
the  City  and  ^'ounty  of  San  Francisco,  State  of 
California,  for  and  during  the  period,  January  1, 
1939,  to  March  31,  1939. 

V. 

No  j)art  of  ihe  sum  of  $185.94,  and  the  siun  of 
$223.13,  a  total  of  $409.07,  claimed  by  plaintiff  as 
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a  refund  as  alleged  in  Paragraph  III  hereof  has 
been  repaid,  nor  has  the  same  or  ;uiy  thereof  been 
credited  upon  the  admitted  liability  for  Federal 
Insurance  Contributions  Tax  of  Plaintiff  and  the 
whole  thereof,  together  with  interest  thereon  as 
allowed  by  law  is  wholly  due  and  owing  from  de- 
fendant to  Plaintiff,  and  unpaid. 

Wherefore,  Plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $409.07,  interest  and 
costs. 

Count  IV 

I. 

Plaintiff  realleges  as  though  set  out  herein  in  full 
all  of  the  allegations  of  Paragraphs  I,  II,  III,  IV, 
V,  VIII,  IX,  X,  XI,  XII,  XIII,  XIV,  XV  and 
XVI  of  Count  I  of  this  Complaint. 

II. 

Heretofore,  and  on  or  about  the  29th  day  of  July, 
1943,  the  Collector  of  Internal  Revenue  for  the 
First  District  of  California  issued  and  sent  to  plain- 
tiff his  Notice  and  Demand  for  Tax  Due  Under  the 
Federal  Insurance  Contributions  Act,  demanding 
payment  within  ten  days  from  said  date  of  the 
sum  of  $150.00  tax,  and  interest  in  the  sum  of 
$35.77,  a  total  of  $185.77,  and  his  notice  and  De- 
mand for  Tax  Due  Under  the  Federal  Insurance 
Contributions  Act,  demanding  jjajinent  within  [10] 
ten  days  from  said  date  of  the  simi  of  $180.00  tax, 
and  interest  in  the  sum  of  $42.92,  a  total  of  $222.92, 
alleged  to  be  due  for  the  period,  April  1,  1939,  to 
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June  30,  1939,  under  the  provisions  of  said  Act 
on  the  assumed  or  alleged  earnings  of  News  Ven- 
dors selling  the  San  Francisco  Examiner  and/or 
the  San  Francisco  Call-Bulletin  in  the  City  of  San 
Francisco. 

III. 

Thereafter,  and  on  or  about  the  7th  day  of 
August,  1943,  plaintiff  paid  said  sums  to  the  Col- 
lector of  Internal  Revenue  for  the  First  District 
of  California,  and  at  the  same  time  filed  its  writ- 
ten Protests  and  Claims  for  Refund  of  each  of  the 
said  sums.  A  copy  of  said  written  Protests  and 
Claims  for  Refund  are  hereunto  attached  marked 
Exhibits  9  and  10  and  are  by  this  reference  made 
a  part  hereof.  Plaintiff  in  said  written  Protests 
and  Claims  for  Refund  stated  the  groimds  of  said 
Protests  and  the  basis  of  the  said  Claims  for 
Refund. 

IV. 

That  there  is  no  liability  of  Plaintiff  under  the 
Federal  Insurance  Contributions  Act  for  the  sums 
of  $150.00  tax,  and  interest  in  the  sum  of  $35.77, 
a  total  of  $185.77,  and/or  the  sum  of  $180.00  tax, 
and  interest  in  the  sum  of  $42.92,  a  total  of  $222.92, 
or  any  other  sum,  upon  the  assumed  or  alleged  earn- 
ings of  news  vendors  selling  the  San  Francisco  Ex- 
aminer and/or  the  San  Francisco  Call-Bulletin  in 
the  City  and  County  of  San  Francisco,  State  of 
California,  for  and  during  the  period,  April  1,  1939, 
to  Jmie  30,   1939. 
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V. 

No  part  of  the  sum  of  $185.77,  and  the  sum  of 
$222.92,  a  total  of  $408.69,  claimed  by  plaintiff  as 
a  refund  as  alleged  in  Paragraph  III  hereof  has 
been  repaid,  nor  has  the  same  or  any  thereof  been 
credited  upon  the  admitted  liability  for  Federal 
Insurance  Contributions  Tax  of  Plaintiff  and  the 
whole  thereof,  [11]  together  with  interest  thereon 
as  allowed  by  law  is  wholly  due  and  owing  from 
defendant  to  Plaintiff,  and  unpaid. 

Wherefore,  Plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $408.69,  interest  and  costs. 

Count  V 

I. 

Plaintiff  realleges  as  though  set  out  herein  in 
full  all  of  the  allegations  of  Paragraphs  I,  II,  III, 
IV,  V,  VIII,  IX,  X,  XI,  XII,  XIII,  XIV,  XV 
and  XVI  of  Count  I  of  this  Complaint. 

II. 

Heretofore,  and  on  or  about  the  3rd  day  of 
November,  1943,  the  Collector  of  Intenial  Revenue 
for  the  First  District  of  California  issued  and  sent 
to  plaintiff  his  Notice  and  Demand  for  Tax  Due 
Under  the  Federal  Insurance  Contributions  Act, 
demanding  payment  within  ten  days  from  said  date 
of  the  sum  of  $150.00  tax,  and  interest  in  the  sum 
of  $35.87,  a  total  of  $185.87,  and  his  Notice  and 
Demand  for  Tax  Due  Under  the  Federal  Insurance 
Contributions  Act,  demanding  payment  within  ten 
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days  from  said  date  of  the  sum  of  $180.00  tax,  and 
interest  in  the  sum  of  $43.04,  a  total  of  $223.04, 
alleged  to  be  due  for  the  period,  July  1,  1939,  to 
September  30,  1939,  under  the  provisions  of  said 
act  on  the  assumed  or  alleged  earnings  of  News 
Vendors  selling  the  San  Francisco  Examiner  and/or 
the  San  Francisco  Call-Bulletin  in  the  City  of  San 
Francisco. 

III. 

Thereafter,  and  on  or  about  the  13th  day  of  No- 
vember, 1943,  plaintiff  paid  said  sums  to  the  Collec- 
tor of  Internal  Revenue  for  the  First  District  of 
California,  and  at  the  same  time  filed  its  written 
Protests  and  Claims  for  Refund  of  each  of  the  said 
sums.  A  copy  of  said  written  Protests  and  Claims 
for  Refund  are  hereunto  attached  marked  Exhibits 
11  and  12  and  are  by  this  reference  made  a  part 
hereof.  Plaintiff  in  said  written  [12]  Protests  and 
Claims  for  Refmid  stated  the  grounds  of  said  Pro- 
tests and  the  basis  of  the  said  Claims  for  Refund. 

IV. 

That  there  is  no  liability  of  Plaintiff  under  the 
Federal  Insurance  Contributions  Act  foi'  the  sums 
of  $150.00  tax,  and  interest  in  the  sum  of  $35.87, 
a  total  of  $185.87,  and/or  the  sum  of  $180.00  tax, 
and  interest  in  the  sum  of  $43.04,  a  total  of  $223.04, 
or  any  other  sum,  upon  the  assumed  or  alleged 
earnings  of  news  vendors  selling  the  San  Francisco 
Examiner  and/or  the  San  Francisco  Call-Bulletin 
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in  the  City  and  County  of  San  Francisco,  State  of 
California,  for  and  diu'ing  the  period,  Jnly  1,  1939, 
to  September  30,  1939. 

V. 

No  part  of  the  sum  of  $185.87,  and  the  sum  of 
$223.04,  a  total  of  $408.91,  claimed  by  jdaintiff  as 
a  refund  as  alleged  in  Paragraph  III  hereof  has 
been  repaid,  nor  has  the  same  or  any  thereof  been 
credited  upon  the  admitted  liability  for  Federal 
Insurance  Contributions  Tax  of  Plaintiff  and  the 
whole  thereof,  together  with  interest  thereon  as 
allowed  by  law  is  wholly  due  and  owing  from  de- 
fendant to  plaintiff,  and  unpaid. 

Wherefore,  Plaintiff  demands  judgment  against  I 
defendant  for  the  sum  of  $408.91,  interest  and  costs. 

Count  VI 

I. 

Plaintiff  realleges  as  though  set  out  herein  in  full 
all  of  the  allegations  of  Paragraphs  I,  II,  III,  IV,  | 
V,  VIII,  IX,  X,  XI,  XII,  XIII,  XIV,  XV  and 
XVT  of  Count  I  of  this  Complaint. 

n. 

Heretofore,  and  on  or  about  the  8th  day  of  Feb- 
ruary, 1944,  the  Collector  of  Internal  Revenue  for 
the  First  District  of  California  issued  and  sent  to 
plaintiff  his  Notice  and  Demand  for  Tax  Due  Under 
the  Federal  Insurance  Contributions  [13]  Act,  de- 
manding payment  within  ten  days  from  said  date 
of  the  sum  of  $150.00  tax,  and  interest  in  the  sum 
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of  $35.96,  a  total  of  $185.96,  and  his  Notice  and 
Demand  for  Tax  Due  Under  the  Federal  Insurance 
Contributions  Act,  demanding  payment  within  ten 
days  from  said  date  of  the  sum  of  $180.00  tax,  and 
interest  in  the  sum  of  $43.04,  a  total  of  $223.04, 
alleged  to  be  due  for  the  period,  October  1,  1939, 
to  December  31,  1939,  under  the  provisions  of  said 
Act  on  the  assumed  or  alleged  earnings  of  News 
Vendors  selling  the  San  Francisco  Examiner  and/or 
the  San  Francisco  Call-Bulletin  in  the  City  of  San 
Francisco. 

III. 

Thereafter,  and  on  or  about  the  18th  day  of  Feb- 
ruary, 1944,  plaintiff  paid  said  sums  to  the  Collec- 
tor of  Internal  Revenue  for  the  First  District  of 
California,  and  at  the  same  time  filed  its  written 
Protests  and  Claims  for  Refund  of  each  of  the  said 
sums.  A  copy  of  said  written  Protests  and  Claims 
for  Refmid  are  hereunto  attached  marked  Exhibits 
13  and  14  and  are  by  this  reference  made  a  part 
hereof.  Plaintiff  in  said  written  Protests  and 
Claims  for  Refund  stated  the  grounds  of  said  Pro- 
tests and  the  basis  of  the  said  Claims  for  Refund. 

IV. 

That  there  is  no  liability  of  Plaintiff  imder  the 
Federal  Insurance  Contributions  Act  for  the  sums 
of  $150.00  tax,  and  interest  in  the  sum  of  $35.96, 
a  total  of  $185.96,  and/or  the  sum  of  $180.00  tax, 
and  interest  in  the  sum  of  $43.04,  a  total  of  $223.04, 
or  any  other  sum,  upon   the   assumed   or   alleged 
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earnings  of  news  vendors  selling  the  San  Francisco 
Examiner  and/or  the  San  Francisco  Call-Bulletin 
in  the  City  and  County  of  San  Francisco,  State  of 
California,  for  and  during  the  period,  October  1, 
1939,  to  December  31,  1939. 


No  part  of  the  sum  of  $185.96,  and  the  sum  of 
$223.04,  a  total  of  $409.00,  claimed  by  plaintiff  as 
a  refund  [14]  as  alleged  in  Paragraph  III  hereof 
has  been  repaid,  nor  has  the  same  or  any  thereof 
been  credited  upon  the  admitted  liability  for  Fed- 
eral Insurance  Contributions  Tax  of  plaintiff  and 
the  whole  thereof,  together  with  mterest  thereon 
as  allowed  by  law  is  wholly  due  and  owing  from 
defendant  to  plaintiff,  and  unpaid. 

Wherefore,  Plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $409.00,  interest  and  costs. 

Count  VII 

I. 

Plaintiff  realleges  as  though  set  out  herein  in  full 
all  of  the  allegations  of  Paragraphs  I,  II,  III,  IV, 
V,  AHEII,  IX,  X,  XI,  XII,  XIII,  XIV,  XV  and 
XVI  of  Count  I  of  this  Complaint. 

II. 

Heretofore,  and  on  or  about  the  4th  day  of  May,  f 
1944,   the  Collector  of  Internal   Revenue    for  the 
First  District  of  California  issued  and  sent  to  plain- 
tiff his  Notice  and  Demand  for  Tax  Due  Under  the 
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Federal  Insurance  Contributions  Act,  demanding 
payment  within  ten  days  from  said  date  of  tlie  sum 
of  $150.00  tax,  and  interest  in  the  sura  of  $35.89, 
a  total  of  $185.89,  and  his  Notice  and  Demand  for 
Tax  Due  Under  the  Federal  Insurance  Contriljii- 
tions  Act,  demanding  payment  within  ten  days  from 
said  date  of  the  sum  of  $180.00  tax,  and  interest  in 
the  simi  of  $43.07,  a  total  of  $223.07,  alleged  to  be 
due  for  the  period,  January  1,  1940,  to  March  31, 
1940,  under  the  provisions  of  said  Act  on  the  as- 
sumed or  alleged  earnings  of  news  vendoi's  selling 
the  San  Francisco  Examiner  and/or  the  San  Fran- 
cisco Call-Bulletin  in  the  City  of  San  Francisco. 

III. 

Thereafter,  and  on  or  about  the  13th  day  of  May, 
1944,  plaintitf  paid  said  sums  to  the  Collector  of 
Internal  Revenue  for  the  First  District  of  Cali- 
fornia, and  at  the  same  time  filed  its  written  Pro- 
tests and  Claims  for  Refund  of  each  of  the.  said  [15] 
sums.  A  copy  of  said  written  Protests  and  Claims 
for  Refund  are  hereunto  attached  marked  Exhibits 
15  and  16  and  are  by  this  leference  made  a  part 
hereof.  Plaintiff  in  i^aid  written  Protests  and 
Claims  for  Refund  stated  the  grounds  of  said  Pro- 
tests and  the  basis  of  the  said  Claims  for  Refund. 

IV. 

That  there  is  no  liability  of  Plaintiff  imder  the 
Federal  Insurance  (contributions  Act  for  the  sums 
of  $150.00  tax,  and  interest  in  the  sum  of  $35.89, 
a  total  of  $185.89,  and/or  the  sum  oi'  $180.00  tax, 
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and  interest  in  the  sum  of  $43.07,  a  total  of  $223.07, 
or  any  other  sum,  upon  tlie  assumed  or  alleged 
earnings  of  news  vendors  selling  the  San  Francisco 
Examiner  and/or  the  San  Francisco  Call-Bulletin 
in  the  City  and  County  of  San  Francisco,  State  of 
California,  for  and  during  the  period,  January  1, 
1940,  to  March  31,  1940. 

V. 

No  part  of  the  sum  of  $185.89,  and  the  sum  of 
$223.07,  a  total  of  $408.96,  claimed  by  plaintiff  as 
a  refimd  as  alleged  in  Paragraph  III  hereof  has 
been  I'cpaid,  nor  has  the  same  or  any  thereof  been 
credited  upon  the  admitted  liability  for  Federal 
Insurance  Contributions  'Pax  of  Plaintiff  and  the 
whole  thereof,  together  with  interest  thereon  as 
.■allowed  by  la\v  is  wholly  due  and  owing  from  de- 
fendant to  Plaintiff,  and  unpaid. 

Wherefore,  Plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $408.96,  interest  and  costs. 

Count  VIII 

I. 

Plaintiff  realleges  as  though  set  out  herein  in 
full  all  of  the  allegations  of  Paragraphs  I,  II,  III, 
IV,  V,  VIII,  IX,  X,  XI,  XII,  XIII,  XIV,  XV  and 
XVI  of  Count  I  of  this  Complaint. 

XL 

Heretofore,  and  on  or  about  the  4th  day  of 
August,  [16]  1944,  the  Collector  of  Internal  Rev- 


United  States  of  America  23 

enue  for  the  First  District  of  California  issued  and 
sent  to  plaintiff  his  Notice  and  Demand  for  Tax 
Due  Under  the  Federal  Insurance  Contributions 
Act,  demanding  payment  within  ten  days  from  said 
date  of  the  sum  of  $150.00  tax,  and  interest  in  the 
sum  of  $35.89,  a  total  of  $185.89,  and  his  Notice  and 
Demand  for  Tax  Due  Under  the  Federal  Insurance 
Contributions  Act,  demanding  payment  within  ten 
days  from  said  date  of  the  sum  of  $180.00  tax,  and 
interest  in  the  sum  of  $43.07,  a  total  of  $223.07, 
alleged  to  be  due  for  the  period,  April  1,  1940,  to 
June  30,  1940,  under  the  provisions  of  said  Act  on 
the  assumed  or  alleged  earnings  of  News  Vendors 
selling  the  San  Francisco  Examiner  and/or  the  San 
Francisco  Call-Bulletin  in  the  City  of  San  Fran- 
cisco. 

III. 

Thereafter,  and  on  or  about  the  14th  day  of 
August,  1944,  plaintiff  paid  said  sums  to  the  Collec- 
tor of  Internal  Revenue  for  the  First  District  of 
California,  and  at  the  same  time  filed  its  written 
Protests  and  Claims  for  Refund  of  each  of  the  said 
sums.  A  copy  of  said  written  Protests  and  Claims 
for  Refund  are  hereunto  attached  marked  Exhibits 
17  and  18  and  are  by  this  reference  made  a  part 
hereof.  Plaintiff  in  said  written  Protests  and 
Claims  for  Refund  stated  the  grounds  of  said  Pro- 
tests and  the  basis  of  the  said  Claims  for  Refund. 

IV. 

That  there  is  no  liability  of  Plaintiff  under  the 
Federal  Insurance  Contributions  Act  for  the  sums 
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of  $150.00  tax,  and  interest  in  the  sum  of  $35.89, 
a  total  or  $185.89,  and/or  the  sum  of  $180.00  tax, 
and  interest  in  the  sum  of  $43.07,  a  total  of  $223.07, 
or  any  other  sum,  upon  the  assumed  or  alleged 
earnings  of  news  vendors  selling  the  San  Francisco 
Examiner  and/or  the  San  Francisco  Call-Bulletin 
in  the  City  [17]  and  County  of  San  Francisco,  State 
of  California,  for  and  during  the  period,  April  1, 
1940,  to  June  30,  1940. 

V. 

No  part  of  the  sum  of  $185.89,  and  the  sum  of 
$223.07,  a  total  of  $408.96,  claimed  by  plaintiff  as 
a  refund  as  alleged  in  Paragraph  III  hereof  has 
been  repaid,  nor  has  the  same  or  any  thereof  been 
credited  upon  the  admitted  liability  for  Federal 
Insurance  Contributions  Tax  of  Plaintiff  and  the 
whole  thereof,  together  with  interest  thereon  as 
allowed  by  law  is  wholly  due  and  owing  from  de- 
fendant to  plaintiff,  and  unj)aid. 

Wherefore,  plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $408.96,  interest  and  costs. 

Count  IX 

I. 

Plaintiff  realleges  as  though  set  out  herein  in 
full  all  of  the  allegations  of  Paragraphs  I,  II,  III, 
IV,  V,  VIII,  IX,  X,  XI,  XII,  XIII,  XIV,  XV 
and  XVI  of  Count  I  of  this  Complaint. 
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II. 

Heretofore,  and  on  or  about  the  26th  day  of  Jan- 
uary, 1945,  the  Collector  of  Internal  Revenue  for 
the  First  District  of  California,  issued  and  sent  to 
plaintiff  his  Notice  and  Demand  for  Tax  Due  Under 
the  Federal  Insurance  Contributions  Act,  demand- 
ing payment  within  ten  days  from  said  date  of  the 
sum  of  $324.00  tax,  and  interest  in  the  sum  of 
$77.10,  a  total  of  $401.10,  and  his  Notice  and  De- 
mand for  Tax  Due  Under  the  Federal  Insurance 
Contributions  Act,  demanding  payment  within  ten 
days  from  said  date  of  the  sum  of  $388.00  tax,  and 
interest  in  the  sum  of  $92.32,  a  total  of  $480.32, 
alleged  to  be  due  for  the  period,  October  ],  1940,  to 
December  31,  1940,  under  the  provisions  of  said 
Act  on  the  assumed  or  alleged  earnings  of  News 
Vendors  selling  the  San  Francisco  Examiner  and/or 
the  San  Francisco  Call-Bulletin  in  the  City  of  San 
Francisco.  [18] 

III. 

Thereafter,  and  on  or  about  the  3rd  day  of  Feb- 
ruary, 1945,  plaintiff  paid  said  sums  to  the  Collec- 
tor of  Internal  Revenue  for  the  First  District  of 
California,  and  at  the  same  time  filed  its  written 
Protests  and  Claims  for  Refmid  of  each  of  the  said 
sums.  A  copy  of  said  written  Protests  and  Claims 
for  Refund  are  hereunto  attached  marked  Exhibits 
19  and  20  and  are  by  this  reference  made  a  part 
hereof.  Plaintiff  in  said  w]itten  Protests  and 
Claims  for  Refund  stated  the  grounds  of  said  Pro- 
tests and  the  basis  of  the  said  Claims  for  Refund. 
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IV. 

That  there  is  no  liability  of  plaintiff  under  the 
Federal  Insui*ance  Contributions  Act  for  the  sums 
of  $324.00  tax,  and  interest  in  the  sum  of  $77.10,  a 
total  of  $401.10,  and/or  the  sum  of  $388.00  tax,  and 
interest  in  the  sum  of  $92.32,  a  total  of  $480.32,  or 
any  other  sum,  upon  the  assumed  or  alleged  earn- 
ings of  news  vendors  selling  the  San  Francisco  Ex- 
aminer and/or  the  San  Francisco  Call-Bulletin  in 
the  City  and  County  of  San  Francisco,  State  of 
California,  for  and  during  the  period,  October  1, 
1940,  to  December  31,  1940. 

V. 

No  part  of  the  sum  of  $401.10,  and  the  sum  of 
$480.32,  a  total  of  $881.42,  claimed  by  i^laintife  as 
a  refund  as  alleged  in  Paragraph  III  hereof  has 
been  repaid,  nor  has  the  same  or  any  thereof  been 
credited  upon  the  admitted  liability  for  Federal 
Insurance  Contributions  Tax  of  Plaintiff  and  the 
whole  thereof,  together  with  interest  thereon  as 
allowed  by  law  is  wholly  duo  and  owing  fiom  de- 
fendant to  plaintiff,  and  unpaid. 

Wherefore,  Plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $881.42,  interest  and  costs. 

That  by  reason  of  the  premises,  plaintiff  is  en- 
titled to  judgment  against  defendant  foi-  the  aggre- 
gate sum  of  $4,950.91,  [19]  together  with  interest 
as  prayed  in  each  cause  of  action  hereinabove 
pleaded,  as  provided  by  law;  for  costs  of  suit,  and 
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for  such  other  relief  as  to  the  Court  may  seem  meet 
and  just. 

Dated,  San  Francisco,  California,  October  11, 
1945. 

FINK  &  KEYSTON, 
By  /s/  GROVE  J.  FINK, 

Attorneys  for  Plaintiff. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Clarence  R.  Lindner,  being  first  duly  sworn,  de- 
poses and  says: 

That  he  is  Vice-President  of  Hearst  Publications, 
Incorporated,  the  plaintiff  named  herein;  that  he 
has  read  the  above  and  foregoing  Complaint  and 
knows  the  contents  thereof:  that  the  same  is  true 
of  his  own  knowledge,  except  as  to  those  matters 
stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  them  to  be  true. 

/s/  CLARENCE  R.  LINDNER. 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  October,  1945. 

[Seal]        /s/  KATHARINE  T.  McDONNELL, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:     Filed  Oct.  11,  1945.  [20] 

Note 

The  exhibits  attached  to  the  complaint  are  iden- 
tical with  exhibits  offered  in  evidence.    The  follow- 
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ing  table  shows  the  exhibit  number  in  the  complaint 
and  the  corresponding  exhibit  number  of  the  same 
document  as  introduced  m  evidence. 

Exhibit  Number  Plauitiff's  Exhibit 

In  Complaint  Number  in  Evidence 

,     1  through  20  1  through  20 


District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern 
Division 

Civil  Action  File  No.  25229-S 

HEARST  PUBLICATIONS,  INCORPO- 
RATED, a  corporation. 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

SUMMONS  IN  A  CIVIL  ACTION 

To  the  above  named  Defendant : 

You  are  hereby  summoned  and  required  to  serve 
upon  Messrs.  Fink  &  Keyston,  plaintiff's  attorneys, 
whose  address  is  1018  Hearst  Bldg.,  San  Francisco, 
Calif.,  an  answer  to  the  complaint  which  is  here-  | 
with  served  upon  you,  within  60  days  after  service 
of  this  suimnons  upon  you,  exclusive  of  the  day  of 
service.    If  you  fail  to  do  so,  judgment  by  default 
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will  be  taken  against  you  for  the  relief  demanded 
in  the  complaint. 

[Seal]  C.  W.  CALBREATH, 

Clerk  of  Court. 

By  WM.  J.  CROSBY, 
Deputy  Clerk. 

Date :  October  11,  1945. 

[Return  on  service  of  writ.] 

[Endorsed]:  Filed  Oct.  18,  1945.  C.  W.  Cal- 
breath,  Clerk.  Received  Oct.  16,  1945,  U.  S.  Mar- 
shal's Office,  San  Francisco,  Calif.,  Civil  26747.  [22] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

For  answer  to  the  complaint  filed  herein,  defend- 
ant states  as  follows: 

1.  Defendant  admits  the  allegations  of  para- 
graphs I,  II,  V,  VII  and  VIII  of  Count  I  and 
paragraph  III  in  each  of  Counts  I,  III,  and  V  to 
IX,  inclusive,  of  the  complaint. 

2.  Defendant  denies  the  allegations  of  para- 
graphs X,  XVI,  XVII  and  XVIII  of  Count  I  and 
paragraphs  IV  and  V  in  each  of  Counts  II  to  IX, 
inclusive,  of  the  complaint. 

3.  Defendant  has  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the 
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allegations  of  paragraphs  IV,  XII,  XIII,  XIV 
and  XV  of  Count  I  of  the  complanit  and  therefore 
denies  every  allegation  therein. 

4.  Answering  paragraph  VI  of  Count  I  and 
paragraph  II  in  each  of  Counts  II  to  IX,  inclusive, 
of  the  complaint,  defendant  admits  the  allegations 
thereof,  except  that  defendant  denies  that  the  tax 
therein  referred  to  was  based  on  the  assumed  or 
alleged  earnings  of  news  vendors  selling  the  San 
Francisco  Examiner  and  the  San  Francisco  Call- 
Bulletin  in  the  City  of  San  Francisco,  and  alleges 
that  said  tax  was  measured  by  the  remuneration 
received  by  said  vendors  as  employees  of  the  plain- 
tiff in  the  sale  of  said  newspapers. 

5.  Answering  paragra])h  IX  of  Ccnint  I  of  the 
complaint,  defendant  admits  the  allegations  of  the 
first  sentence  thereof  [23]  and  denies  the  allega- 
tions of  the  second  sentence  thereof. 

6.  Answermg  paragraph  XI  of  (ount  I  of  the 
complaint,  defendant  admits  that  Exhilnt  4  to  the 
complaint  is  a  true  copy  of  a  document  executed  by 
the  persons  whose  signatures  are  subscribed  tliereto, 
but  denies  every  other  allegation  therein. 

7.  Answering  paragraph  I  in  each  of  Counts  II 
to  IX,  inclusive,  of  the  complaint,  defendant  in- 
corporates by  reference  its  answer  to  the  para- 
graphs of  the  complaint  therein  referred  to. 

8.  Answering  paragraph  III  of  Count  II  of 
the  complaint,  defendant  admits  the  allegations 
therein  except  with  respect  to  the  date  of  February 
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5,  1943,  whicli  is  denied  and  is  alleged  to  be  Feb- 
ruary 6,  1943. 

9.  Answering  paragraph  III  of  Count  IV  of  the 
complaint,  defendant  admits  the  allegations  therein 
except  with  respect  to  the  date  of  August  7,  1943, 
which  is  denied  and  is  alleged  to  be  August  9,  1943. 

Wherefore,  defendant  prays  that  judgment  be 
entered  against  plaintiff  for  costs  and  all  other 
proper  relief. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney, 

Attorney  for  Defendant. 

[Endorsed]:     Filed  Jan,   15,   1946.    [24] 


District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  28th  day  of  January,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
six. 
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Present:  The  Honorable  Louis  E.  Goodman, 
District  Judge. 

Minute  Order  of  January  28,  1946 

[Title  of  Causes.] 

ORDER  CONSOLIDATING  CASES  25228-G 
AND  25229-G  FOR  TRIAL 

The  two  above-entitled  eases  came  on  regularly 
this  day  for  hearing  of  motion  to  set  for  trial  in 
each  case.  After  hearing  G.  D.  Keyston,  Esq., 
attorney  for  plaintiff,  and  E.  Bonsall,  Esq.,  Assist- 
ant IT.  S.  Attorney,  it  is  Ordered  that  said  cases 
be  consolidated  for  trial  on  March  28,  1946  (Court). 


In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

No.  25229-S 

HEARST  PUBLICATIONS,  INCORPO- 
RATED,  a  coiporation, 

Plaintiff, 
vs. 
UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

This  cause  coming  on  for  trial,  both  ])arties  ap- 
pearing by  counsel,  and  having  been  submitted  to 
the  court  for  trial  without  a  jury  and  the  court 
now  here  after  hearing  all  the  evidence  adduced 
and  being  fully  advised  in  the  premises,  and  having 
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made  its  fiiidings  of  fact  and  coiiclusion.s  of  law, 
finds  the  issues  for  the  defendant. 

Therefore,  it  is  hereby  ordered,  adjudged  and 
decreed  that  the  plaintiff  take  nothing;  that  the 
action  be  and  it  is  hereby  dismissed  on  the  merits; 
that  the  defendant  haA^e  and  recover  from  the  plai].- 
tiff  its  costs  in  the  action,  and  that  the  defendant 
have  execution  therefor. 

LOUIS  E;.  GOODMAN, 

District  Judge. 

Entered  April  28th,  1947. 

[Endorsed]:  Lodged  2/17/47.  Filed  and  en- 
tered April  29,  1947.    [26] 


District  Court  of  the  United  States,  Northern 
District  of  California,   Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of 
the  United  States  District  Court  for  the  Northern 
District  of  California,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Tuesday,  the  29th  day  of  April,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
seven. 

Present:  The  Honorable  Louis  E.  Goodman, 
District  Judge. 

Civ.   No.  25230-G,   The   Chronicle   Publishing   Co., 
etc.,  vs.   United  States; 
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Civ.  No.  25231-G,  The  Chronicle  Publishing  Co., 
etc.,  vs.  United  States; 

Civ.  No.  25228-G,  Hearst  Publications,  Inc.,  etc., 
vs.   United  States; 

Civ.  No.  25229-G,  Hearst  Publications,  Inc.,  etc., 
vs.  United  States. 

Minute  Order  of  April  29,  1947 

ORDER  THAT  ENGROSSED  FINDINGS  AND 
JUDGMENTS  BE  FILED  AND  ENTERED 

These  cases  heretofore  having  been  tried  before 
the  Court  sitting  without  a  jury,  and  the  Court 
having  found  in  favor  of  the  defendant  ui)on  find- 
ings of  fact  and  conclusions  of  law  and  the  de- 
fendant having  submitted  proposed  findings  and 
the  plaintiffs  having  submitted  proposed  amend- 
ments thereto,  and  the  Court  thereafter  having 
ordered  the  proposed  findings  submitted  by  the  de- 
fendant engrossed,  and  the  proposed  findings  there- 
after having  been  engrossed,  it  is  Ordered  that  said 
engrossed  findings  and  the  judgments  herein  be 
filed  and  entered  in  the  form  presented  and  signed. 
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111  the  District  Court  of  tlie  United  States  for  the 
Northern  District  of  California,  Southern 
Division 

No.  25229-G 

HEARST  PUBLICATIONS,  INCORPO- 
RATED, a  corporation, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

MOTION  FOR  LEAVE  TO  ENTER  APPEAR- 
ANCE OF  ADDITIONAL  ATTORNEYS 
FOR  PLAINTIFF 

Plaintiff  moves  the  court  to  enter  an  ordei*  per- 
mitting Reginald  H.  Linforth  and  James  I.  Johnson 
to  file  their  appearance  as  additional  attorneys  for 
the  plaintiff. 

GROVE  J.  FINK, 
FINK  &  KEYSTON, 
By  GROVE  J.  FINK, 

Attorneys  for  Plaintiif. 

Consent  to  Entry  of  Order 

Consent  is  hereby  given  to  the  entry  of  the  order 
requested  in  the  foregoing  motion,  without  notice. 
Dated  July  11,  1947. 

/s/  FRANK  J.  HENNESSY, 

Attorney  for  Defendant. 
By  C.  ELMER  COLLETT, 
Asst.  U.  S.  Attorney. 
[Endorsed] :     Filed  July  14,  1947.    [28] 
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[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  LEAVE  TO  ENTER 

APPEARANCES 
On  motion  of  j)laintiff,  and  jmrsnant  to  the  eon- 
sent  of  defendant,  leave  is  liereJiy  granted  Reginald 
H,  Linforth  and  James  I.  Johnson  to  file  their 
respective  appearances  in  the  above  entitled  action 
as  additional  attorneys  for  plaintiff  therein. 
Dated  July  14,  1947. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 
[Endorsed]  :     Filed  July  14,  1947.   [29] 


[Title  of  Disti'ict  Court  and  Cause.] 

APPEARANCES 

The  undersigned,  Reginald  H.  Linforth  and 
James  I.  Johnson,  in  pursuance  of  an  order  of  the 
above  entitled  court,  granting  them  leave  so  to  do, 
hereby  enter  their  respective  appearances  as  addi- 
tional attorneys  for  plaintiff  in  the  above  entitled 
action. 

Dated  July  14,  1947. 

REGINALD  H.  LINFORTH, 
910  Crocker  Builduig, " 
San  Francisco,  California, 
Sutter  4815. 
JAMES  I.  JOHNSON, 
910  C]-ocker  Building, 
San  Francisco,  California, 
Sutter  4815. 
[Endorsed] :     Filed  July  14,  1947.   [30] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 
OF  APPEALS  UNDER  RULE  73(b) 

Notiee  is  hereby  given  that  Hearst  Publications, 
Incorporated,  a  corporation,  hereby  appeals  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  final  judgment  entered  in  this  action  on  April 
29,  1947. 

GROVE  J.  FINK, 
FINK  &  KEYSTON, 
By  GROVE  J.  FINK, 

REGINALD  H.  LINFORTH, 
JAMES  I.  JOHNSON, 

Attorneys  for  appellant 
Hearst  Publications, 
Incorporated. 
Of  Counsel: 

Calkins,  Hall,  Linfortli  &  Conard 

[Endorsed]:     Filed  July  21,  1947.   [81] 


[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

The  premium  on  this  bond  is  $10  per  annum. 

Whereas,  the  plaintiff  in  the  above  entitled  action 
Is  about"  to  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  a 
judgment  entered  against  it  in  said  action  in  the 
District  Court  of  the  United  States,  for  the  North- 
ern District  of  California,   Southern  Division,   in 
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favor  of  the  defendant  in  said  action,  on  the  29th 
day  of  April,  1947. 

Now,  Therefore,  in  consideration  of  the  premises 
and  of  such  appeal,  the  nndersigned,  Maryland 
Casualty  Company,  a  corporation  duly  organized 
and  existing  mider  the  laws  of  the  State  of  Mary- 
land and  duly  authorized  to  transact  a  general 
surety  business  in  the  State  of  California,  does 
iiiid(M'tako  and  promise  on  the  part  of  the  appellant 
that  the  said  appeUant  will  pay  all  damages  and 
costs  which  may  be  awarded  against  it  on  the  ap- 
peal or  on  a  [32]  dismissal  thereof  not  exceeding 
the  smn  of  $250.00,  to  which  amount  it  acknowl- 
edges itself  bound. 

In  Witness  Whereof  the  corporate  seal  and  name 
of  the  said  surety  company  is  hereto  affixed  and 
attested  at  San  Francisco,  California,  by  its  duly 
authorized  officer  this  18th  day  of  July,  1947. 

In  case  of  a  breach  of  any  condition  hereof  the 
above  entitled  court  may,  upon  notice  to  said  Mary- 
land Casualty  Company,  surety  hereunder,  of  not 
less  than  ten  days,  proceed  sununarily  in  the  above 
entitled  action  or  proceeding  to  ascertain  the 
amoimt  which  said  surety  is  bound  to  pay  on  ac- 
count of  such  breach,  and  render  judgment  against 
said  surety  and  award  execution  therefor. 

[Seal]  MARYLAND  CASUALTY 

COMPANY, 
By  /s/  H.  M.  VREELAND,  JR., 
Attorney  in  Fact. 

[Endorsed]  :     Filed  July  21,  1947.   [33] 
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[Title  of  District  Court  and  Cause.] 

kStipulation  for  extension  of  the 
time  for  filing  the  record  on 
appeal  and  docketing  the  action 

It  Is  Hereby  Stipulated  by  and  between  the 
parties  hereto,  through  their  respective  attorneys 
of  record: 

That  an  order  may  be  entered  extending  the  time 
for  filing  the  record  on  appeal  and  docketing  the 
action  on  the  appeal  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  final  judgment 
entered  in  this  action  on  April  29,  1947,  notice  of 
which  appeal  has  been  filed  by  plaintiff. 

Dated  August  20,  1947. 

/s/  REGINALD  H.  LINPORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Plaintiff. 

/s/  FRANK  J.  HENNESSY, 
U.  S.  Attorney, 

Attorney   for  Defendant. 

[Endorsed]:     Filed  Aug.  21,  1947.    [34] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE  THE 
RECORD  ON  APPEAL  AND  DOCKET 
THE  ACTION  ON  APPEAL 

Pursuant  to  the  stipulation  of  the  parties  hejeto, 
it  is  hereby  ordered  that  the  time  for  filing  the 
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record  on  appeal  and  docketing-  the  action  on  the 
appeal  to  the  Circuit  Court  of  Appeals  foi-  the 
Ninth  Circuit  from  the  final  judgment  entered  in 
this  action  on  April  29,  1947,  notice  of  which  appeal 
has  been  filed  by  plaintiff,  be,  and  the  same  hereby 
is,  extended  to  and  including  October  18,  1947. 

Dated  August  21st,  1947. 

LOUIS  E.  GOODMAN, 
U.  S.  District  Judge. 

[Endorsed]:     Filed  Aug.  21,  1947.   [35] 


[Title  of  District  Court  and  Cause.] 

WITHDRAWAL  OF  ATTORNEYS 

Whereas,  Grove  J.  Fink,  of  the  firm  of  Fink  & 
Keyston,  died  on  the  23rd  day  of  July,  1947,  said 
firm,  with  the  consent  of  plaintiff  appended  hereto, 
hereby  withdraws  as  attorneys  for  plaintiff  in  the 
above  entitled  action. 

Dated  August  19,  1947. 

FINK  &  KEYSTON, 
By  /s/  GARTON  D.  KEYSTON. 

Consent  to  Withdrawal 

Hearst  Publications,  Incorporated,  hereby  con- 
sents to  the  withdrawal  of  Fink  &  Keyston  as  its 
attorneys  in  the  above  entitled  action,  leaving  Regi- 
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nald  H.  Linforth  and  James  I.  Johnson  as  its  sole 
attorneys  in  said  action. 
Dated  August  19,  1947. 

HEARST  PUBLICATIONS, 
INCORPORATED, 
By  /s/  CLARENCE  LINDNER. 

[Endorsed] :     Filed  Aug.  21,  1947.    [36] 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  LEAVE  TO  WITHDRAW 
AS  ATTORNEYS 

Pursuant  to  tlie  consent  of  plaintiff  filed  herein, 
leave  is  hereby  given  to  Messrs.  Fink  &  Keyston  to 
withdraw  as  attorneys  for  the  plaintiif  in  the  above 
entitled  action. 

Dated,  August  21st,  1947. 

LOUIS  E.  GOODI^IAN, 

U.  S.  District  Judge. 

Consent  is  hereby  given  to  the  granting  of  the 
foregoing  order  without  notice. 

/s/  FRANK  J.  HENNESSY, 

U.  S.  Atty., 

Attorneys  for  Defendant, 
/s/  REGINALD  H.  LINFORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Plaintiff. 
[Endorsed] :     Filed  Aug.  21,  1947.    [37] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  THE  POINTS  UPON 
WHICH  APPELLANT  INTENDS  TO 
RELY     UPON     APPEAL 

Appellant  intends  to  rely  upon  each  of  the  fol- 
lowing points: 

L  The  couii;  erred  in  holding;  that  the  news 
vendors  involved  were  employees  of  plaintiff 
and  were  not  independent  contractors. 

2.  The  court  erred  in  the  findings  of  fact 
upon  which  its  decision  was  based. 

3.  The  court  erred  in  its  conclusions  of  law. 

/s/  REGINALD  H.  LINFORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Appellant. 

Received  a  true  copy  of  the  foregoing  this  24th 
day  of  September,  1947. 

WILLIAM  I.  LICKING, 

Asst.  U.  S.  Attorney, 

Attorney  for  Appellee. 

[Endorsed]  :     Filed  Sept.  24,  1947.    [38] 


United  States  of  America  43 

[Title  of  District  Court  and  Cause.] 

STIPULATION  AS  TO  THE  RECORD 
ON  APPEAL 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto,  through  their  respective  attorneys  of  record : 

1.  That  the  following  are  designated  as  the 
parts  of  the  record,  proceedings  and  evidence  to 
be  included  in  the  record  on  appeal: 

(a)  The  complaint. 

(b)  The  summons. 

(c)  The  answer  to  the  complaint. 

(d)  Order  relative  to  consolidation  and  setting 
case  for  trial  on  March  28,  1946,  entered  January 
28,  1946. 

(e)  Motion  for  judgment  on  pleadings  filed 
March  22,  1946. 

(f)  Order  consolidating  for  trial  cases  Nos. 
25228,  25229,  25230,  and  25231,  entered  March  28, 
1946.    [39] 

(g)  Motion  for  judgment,  filed  April  2,  1946. 
(h)  A  complete  transcript  of  all  the  evidence  and 

proceedings. 

(i)  All  exhibits  identified,  offered  or  introduced 
in  evidence,  being  plaintiff's  Exhibits  Nos.  1 
through  53,  both  inclusive,  and  defendant's  Exhibits 
A  through  Z,  both  inclusive,  AA,  AB,  AC,  AD, 
AE,  AF,  AG,  AH,  AT,  AJ. 

(j)  Order  submitting  case,  entered  July  29,  1946. 

(k)  Order  that  judgment  be  for  defendant  upon 
findings  to  be  presented,  entered  January  2,  1947. 
(1)  Opinion,  filed  January  2,  1947. 
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(ir.)  Defeiidrait's  request  for  findings,  filed  Jan- 
uary 28,  1947. 

(n)  Stipulation  extending  time  to  file  objections, 
amendments  and  additions  to  findings,  filed  Feb- 
ruary 7,  1947. 

(o)  Plaintiff's  objections  and  suggestions  foi- 
amendments  and  additions  to  findings,  filed  Feb- 
ruary 18,  1947. 

(p)  Order  settling  findings  of  fact  and  conclu- 
sions of  law,  filed  February  27,  1947. 

(q)   Findings,  filed  April   29,  1947. 

(r)  Judgment,  filed  April  29,  1947,  together  with 
order  that  findings  and  judgment  be  entered  and 
filed,  entered  April  29,  1947. 

(s)  Motion  relative  to  appearances,  filed  July  14, 
1947. 

(t)  Order  pennitting  additional  appearances, 
filed  July  14,  1947. 

(u)  Appearance  of  Reginald  H.  Linfortli  and 
James  I.  Johnson,  filed  July  14,  1947. 

(v)   Notice  of  Appeal,  filed  July  21,  1947. 

(w)   Cost  Bond  on  Appeal,  filed  July  21,  1947. 

(x)  Withdrawal  of  Attorneys,  filed  August  21, 
1947. 

(y)  Order  Granting  Leave  to  Fink  &  Keyston  to 
Withdraw  as  Attorneys,  filed  August  21,  1947. 

(z)  Stipulation,  filed  August  21,  1947. 

(aa)  Order  Extending  Time  to  File  Record  on 
Appeal  and  Docket  the  Action,  filed  August  21, 
1947.  [40] 

(bb)  Statement  of  Points  on  which  Appellant 
Intends  to  Rely  upon  Appeal. 
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(ec)  This  Stipulation  as  to  the  Record  on  Ap- 
peal. 

2.  That  those  parts  of  the  record,  proceedings 
and  evidence  described  in  items  l(e)-l(q),  both  in- 
clusive, are  identical  with  those  parts  of  the  record, 
proceedings  and  evidence  described  in  items  1(e)- 
l(q)  of  the  Stipulation  as  to  the  Record  on  Appeal 
in  ease  No.  25228  (the  cases  being  consolidated  for 
trial) ;  that  copies  thereof  need  not  be  sent  up  with 
the  record  on  appeal  in  this  case,  but  that  the 
copies  or  originals  thereof  included  in  the  record 
on  appeal  in  case  No.  25228  shall  be  incorporated 
by  reference  in  the  record  on  appeal  in  this  case. 

Dated  September  18,  1947. 

/s/  REGINALD  H.  LINFORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Plaintiff. 
/s/  FRANK  J.  HENNESSY, 

U.  S.  Attorney, 
/s/  W.  E.  LICKING, 

Asst.  U.  S.  Atty., 

Attorneys  for  Defendant. 

[Endorsed]  :     Filed  Sept.  24,  1947.   [41] 
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In  the  United  States  C  ircuit  Coui-t  of  Appeals 
for  the  Ninth  Circuit 

District  Court  No.  25229-G 

HEARST  PUBLICATIONS,  INCORPO- 
RATED, a  corporation, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

ORDER  ENLARGING  THE  TIME  IN  WHICH 
TO  FILE  THE  RECORD  ON  APPEAL 

On  motion  of  appellant,  and  for  good  cause 
shown,  the  time  in  which  the  appellant  may  file  the 
record  on  appeal  and  docket  the  action  on  appeal 
in  the  above-entitled  case,  numbered  25229-G  in  the 
District  Court  of  the  United  States  for  the  North- 
ern District  of  California,  Southern  Division,  is 
hereby  extended  to  and  inchiding  November  18, 
1947. 

Dated  this  16th  day  of  October,  1947. 

WILLIAM  DENMAN, 

Judge  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

A  true  copy. 

Attest:  Oct.  16,  1947. 

[Seal]        /s/  PAUL  P.  O'BRIEN, 
Clerk. 

[Endorsed]:  Filed  Oct.  16,  1947.  Paul  P. 
O'Brien,  Clerk. 

[Endorsed]:  Filed  Oct.  17,  1947.  C.  W.  Cal- 
breath,  Clerk.    [42] 
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District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District 
of  California,  do  hereby  certify  that  the  foregoing 
42  pages,  numbered  from  1  to  42,  inclusive,  contain 
a  full,  true,  and  correct  transcript  of  the  records 
and  proceedings  in  the  case  of  Hearst  Publications, 
Incorporated,  a  corporation,  vs.  United  States  of 
America,  Defendant,  No.  25229-G,  as  the  same  now 
remain  on  file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  sum  of  $7.10  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  ap- 
pellant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  10th  day  of  No- 
vember, A.  D.  1947. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 
/s/  M.  E.  VAN  BUREN, 

Deputy  Clerk.    [43] 

[Endorsed]:  No.  11782.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Hearst 
Publications,  Incorporated,  a  corporation.  Appel- 
lant,   vs.    United    States    of    America,    Appellee. 


48  Hearst  Publications,  Inc.,  vs. 

Transcript  of  Record.  Upon  Appeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  Northern 
District  of  California,  Southern  Division. 

Filed  November  10,  1947. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11782 

HEARST  PUBLICATIONS,  INCORPO- 
RATED, a  corporation. 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY,  AND 
DESIGNATION  OF  THE  PARTS  OF  THE 
RECORD  NECESSARY  FOR  THE  CON- 
SIDERATION THEREOF 

Appellant  intends  to  rely  upon  each  of  the  fol- 
lowing points: 

1.     The  court  erred  in  holding  that  the  news 
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vendors  involved  were  employees  of  appellant 
and  were  not  independent  contractors, 

2.  The  court  erred  in  the  findings  of  fact 
upon  which  its  decision  was  based. 

3.  The  court  erred  in  its  conclusions  of  law. 
Appellant  designates  the  entire  record  on  appeal 

as  that  which  is  necessary  for  the  consideration  of 
said  points,  the  exhibits,  however,  to  be  considered 
in  their  original  form. 

CALKINS,  HALL,  LINFORTH 
&  CONARD, 
By  /s/  REGINALD  H.  LINFORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Appellant. 

Received  a  true  cojjy  of  the  foregoing  this  25th 
day  of  November,  1947. 

FRANK  J.  HENNESSY, 

United  States  Attorney. 
By  /s/  W.  E.  LICKING, 

Asst.  U.  S.  Atty. 

[Endorsed]:     Filed  Nov.  25,  1947. 
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910  Crocker  Building, 
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Attorneys  for  Plaintiff  and  Appellant. 

FRANK  J.  HENNESSY, 

United  States  Attorney, 

Northern  District  of  California.  -  • 

Post  Office  Building, 

San  Francisco,  California. 


2  The  Chronicle  Publishing  Company 

In  the  United  States  District  Court,  for  the 
Northern  District  of  California,  Southern 
Division 

Civil  Action  No.  25230-G 

THE  CHRONICLE  PUBLISHING  COMPANY, 
a  corporation, 

Plaintife, 
vs. 

UNITED  STATES  OF  A^IERICA, 

Defendant. 

COMPLAINT  FOR  REFUND  OF  TAXES 
ILLEGALLY  COLLECTED 

Plaintiff  complains  of  defendant  and  for  cause 
of  action  alleges: 

I. 

Plaintiff  is,  and  at  all  times  herem  referred  to 
was,  a  corporation  organized  and  exisiting  under 
and  by  virtue  of  the  laws  of  the  State  of  California 
qualified  to,  and  doing  business  in  the  Southern 
Division  of  the  Northern  District  of  California  and 
elsewhere,  and  is  a  citizen  of  the  United  States  of 
America. 

II. 

Plaintiff  is  now  and  for  many  years  last  past  and 
at  all  times  herein  mentioned  has  been  the  owner 
and  publisher  of  The  San  Francisco  Chronicle,  a 
daily  newspaper,  published,  sold,  printed,  circulated 


vs.  United  States  of  America  3 

and  distributed  in   the   City   and   County   of   San 
Francisco,  State  of  California.  [1*] 

III. 
This  is  an  action  for  the  recovery  of  Social  Secur- 
ity and  Federal  Unemployment  Taxes  erroneously 
and  illegally  collected  under  the  provisions  of  Title 
IX  of  the  Social  Security  and  the  Federal  Unem- 
ployment Tax  Acts,  from  plaintiff.  It  is  brought 
against  the  United  States  of  America. 

IV. 

At  all  times  as  used  herein  the  term  "News  Ven- 
dor" means  a  person  over  the  age  of  eighteen  years 
who  purchases  newspapers  at  wholesale  from  the 
plaintiff  Publisher  and  resells  the  same  at  retail 
upon  the  public  streets  in  the  City  and  County  of 
San  Francisco,  State  of  California. 

V. 

Heretofore,  and  on  or  about  the  9th  day  of  Feb- 
ruary, 1942,  the  Collector  of  Internal  Revenue  for 
the  First  District  of  California  issued  and  sent  to 
plaintiff  his  Notice  and  Demand  for  Tax  Due  under 
Title  IX  of  the  Social  Security  Act,  demanding  pay- 
ment within  ten  days  from  said  date  of  the  sum  of 
$340.00  tax,  and  interest  in  the  sum  of  $81.60,  a 
total  of  $421.60,  alleged  to  be  due  for  the  period, 
January  1,  1937  to  December  31,  1937,  under  the 
provisions  of  said  Act  on  the  assumed  or  alleged 
earnings  of  News  Vendors  selling  the  San  Francisco 
Chronicle  in  the  City  of  San  Francisco. 


*Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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VI. 

Thereafter,  and  on  or  about  Fe])ruaiy  18,  1945, 
plaintiff  paid  said  sum  to  the  Collector  of  Internal 
Revenue  for  the  First  District  of  California  and  at 
the  same  time  filed  its  written  protest  and  claim  for 
refund  of  the  said  sum  of  $421.60.  A  copy  of  said 
written  protest  and  claim  for  refund  is  hereunto 
attached  marked  Exhibit  "1"  and  is  l)y  this  refer- 
ence made  a  part  hereof.  Plaintiff  in  said  written 
protest  and  claim  for  refund  stated  the  grounds  of 
said  protest  and  the  basis  of  the  said  claim  for 
refund.  [2] 

VII. 

Thereafter  the  Commissioner  of  Internal  Reve- 
nue disallowed  and  rejected  the  said  claim  for  re- 
fund and  pui*suant  to  the  provisions  of  Section  3772 
(a)  (2)  of  the  Intei'ual  Revenue  Code  the  Commis- 
sioner of  Internal  Revenue  by  rcgistei'ed  letter 
bearing  date  July  13,  1945,  advised  plaintiff  that 
said  claim  for  refund  was  disallowed.  A  copy  of 
the  said  letter  is  heremito  attached  marked  Exhibit 
"2"  and  is  l)y  this  reference  made  a  part  hereof. 

VIII. 

That  the  San  Francisco  Chronicle,  a  daily  news- 
paper, for  many  years  last  past  and  at  all  times 
herein  mentioned  has  been  sold  at  retail  on  the 
public  streets  of  the  City  and  County  of  San  Fian- 
cis;'.o.  State  of  California,  by  news  vendors.  Said 
news  vendors  purchase  copies  of  the  San  Francisco 
Ciironiele  at  a  wholesale  rate  per  100  copies  and 
thereafter  sell  said  newspapers  to  buyers  thereof  at 
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the  retail  sale  prieo  of  live  cents  per  cox>y  for  each 
copy  of  the  daily  issue  of  said  newspaper  and  at 
the  established  retail  sale  price  for  the  Sunday 
issue  of  said  newspaper. 

IX. 

At  all  times  herein  mentioned  the  profit  to  the 
news  vendors  has  l^een  and  now  is  the  difference 
between  the  wholesale  price  per  100  copies  and  the 
retail  sales  price  per  copy  charged  by  said  news 
vendors  to  the  purchasers  thereof. 

X. 

In  the  year  1937  the  news  vendors  joined  together 
in  an  organization  and  represented  to  the  plaintiff 
that  as  an  organization  they  desired  to  enter  into  a 
contract  providing,  among  other  things,  for  the 
purchase  and  sale  of  newspapers  in  said  City. 

Thereafter,  after  negotiations  between  plaintiff 
and  said  organization,  said  parties  agreed  upon  the 
conditions  to  be  incorporated  in  a  contract  provid- 
ing, among  other  things,  for  the  purchase  and  sale 
of  newspapers  in  said  city.  Said  contract  was 
reduced  to  writing  and  on  or  about  August  31,  1937, 
was  signed  by  plaintiff  and  the  said  organization  of 
news  vendors.  A  copy  of  said  contract  is  hereunto 
attached  marked  Exhibit  "3"  and  is  by  this  refer- 
ence made  a  part  hereof. 

XI. 

During  all  of  the  period  of  the  negotiation  of  the 
said  contract,  Exhibit  3,  and  at  the  time  of  the  exe- 
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ciition  tliereof  it  was  the  intent  and  purpose  of  the 
organization  of  news  vendors  and  of  plaintiff  to 
create  and  maintain  as  between  the  news  vendors 
and  plaintiff  the  relationship  of  buyer  and  seller 
and  to  establish  and  maintain  the  news  vendors  as 
independent  contractors. 

XII. 

Subsequent  to  the  execution  of  the  said  contract, 
Exhibit  3,  and  throughout  the  term  thereof,  the  said 
vendors  and  plaintiff  construed  and  interpreted  said 
contract  as  establishing  as  between  said  parties  the 
relationship  of  buyer  and  seller  and  construed  and 
interpreted  the  status  of  the  news  vendors  undei- 
the  provisions  of  said  contract  as  that  of  independ- 
ent contractoi*s  and  not  othei'wise.  Said  parties 
throughout  all  of  the  term  of  said  contract  acted 
with  the  intent  and  in  the  belief  that  the  said  con- 
tract would  be  interpreted  and  construed  as 
intended  by  said  parties. 

XIII. 

ThereafVr  on  January  24,  1939  and  May  28,  1940 
and  August  31,  1942  and  August  28,  1944  said  par- 
ties entered  into  new  contracts.  Each  of  said  con- 
tracts provide,  among  other  things,  for  the  purchase 
at  wholesale  and  to  the  sale  at  retail  by  said  news 
vendors  of  newspapers  on  the  streets  of  the  City  and 
County  of  San  Francisco,  State  of  California,  and 
are  similar  in  text,  with  some  modifications,  to  the 
contract  of  August  31,  1937,  Exhibit  3,  but  the  terms 
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of  none  of  wliicli  subsequent  contracts  modified  or 
purport  to  modify  in  any  respect  the  independent 
relationship  of  the  parties  thereto.    [4] 

XIV. 

During  all  of  the  period  of  negotiation  of  each  of 
the  said  four  contracts  subsequent  to  Exhibit  3,  and 
at  the  time  of  the  execution  of  each  thereof  it  was 
the  intent  and  purpose  of  the  organization  of  news 
vendors  and  of  plaintiff  to  maintain  the  relationship 
of  buyer  and  seller  and  to  maintain  the  status  of 
said  news  vendors  as  independent  contractors.  Said 
parties  during  the  term  of  each  of  said  contracts 
have  acted  with  the  intent  and  in  the  belief  that  the 
said  contracts  would  be  interpreted  and  construed 
as  intended  by  said  parties. 

XV. 

That  none  of -the  news  vendors  selling  the  San 
Francisco  Chronicle,  a  daily  newspaper,  on  the 
streets  of  the  City  and  County  of  San  Francisco, 
State  of  California,  are  now  and  none  thereof  have 
at  any  time  been  employees  of  plaintiff.  Said  news 
vendors  are  now  and  always  have  been  independent 
contractors  purchasing  from  plaintiff  newspapers  at 
a  wholesale  price  per  100  copies  and  thereafter  sell- 
ing said  newspapers  at  retail  to  the  public  at  a 
retail  price. 

That  plaintiff  neither  has  nor  exercises  nor  claims 
to  have  or  exercise  any  control  or  any  right  to  con- 
trol over  the  means  and  methods  of  said  news  ven- 
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dors  or  any  of  them  in  the  retail  sale  of  said  news- 
papers to  the  public  on  the  public  streets  of  the  City 
and  Comity  of  San  Francisco,  State  of  California, 
and  said  ncM's  vendors  are  responsible  to  plaintiff 
for  the  results  accomplished  in  the  retail  sale  of 
said  newspapers  to  the  public  and  t)n  the  public 
streets  in  said  City  only. 

XVI. 

That  there  is  no  liability  of  plaintiff  under  Title 
IX  of  the  Social  Security  Act  for  the  sum  of  $340.00 
tax,  and  interest  in  the  sum  of  $81.60,  a  total  of 
$421.60,  or  any  other  simi,  ni)on  the  assumed  or 
alleged  earnings  of  news  vendoi-s  selling  the  San 
Francisco  Chronicle  in  the  City  and  County  of  San 
Francisco,  State  of  California,  for  and  during  the 
period,  January  1,  1937  to  December  31,  1937. 

XVII. 

No  ])art  of  the  sum  of  $421.60  claimed  by  plaintiff 
as  a  refund  as  alleged  in  Paragi-aph  VI  hereof  has 
been  repaid,  nor  has  the  same  oi-  any  thereof  been 
credited  upon  the  admitted  liability  fo7-  Social  Se- 
curity and/or  Federal  Unemployment  Tax  of  plain- 
tiff and  the  whole  thereof  together  with  interest 
thereon  as  allowed  by  law  is  wholly  duo  and  owing 
from  defendant  to  plaintiff  and  unpaid. 

Wherefore,  plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $421.60,  interest  and  costs. 
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Count  II 

I. 

Plaintiff  realleg-es  as  though  set  out  hei-ein  in  full 
all  of  the  allegations  of  Paragraphs  I,  II,  III,  IV, 
VIII,  IX,  X,  XI,  XII,  XIII,  XIV  and  XV  of 
Count  I  of  this  Complaint. 

II. 

Heretofore,  and  on  or  about  the  26th  day  of  Jan- 
uary, 1945,  the  Collector  of  Internal  Revenue  for 
the  First  District  of  California,  issued  and  sent  to 
]3laintiff  his  Notice  and  Demand  for  Tax  Due  Under 
Title  IX  of  the  Social  Security  Act,  demanding 
payment  within  ten  days  from  said  date  of  the  sum 
of  $539.65  tax,  and  interest  in  the  sum  of  $128.41,  a 
total  of  $668.06,  alleged  to  be  due  "for  the  calendar 
year  1940,"  under  the  provisions  of  s.-iid  Act  on 
the  assumed  or  alleged  earnings  of  News  Vendors 

r 

selling  the  San  Francisco  Chronicle  in  the  City  o" 
San  Francisco, 

III. 
Thereafter,  and  on  or  about  the  3rd  day  of  Feb- 
ruary, 1945,  plaintiff  paid  said  sum  to  the  C(^l lector 
of  Internal  Revenue  for  the  First  District  of  ^^nli- 
fornia  and  at  the  same  time  filed  its  wi'itten  protest 
and  claim  for  refund  of  the  said  sum  of  $668.06.  A 
copy  of  said  written  protest  and  claim  for  refund  is 
hereunto  attached  marked  Exhibit  "4"  and  is  by 
this  reference  made  a  part  hereof.  Plaintiff  in  said 
written  protest  and  claim  for  refund  stated  the 
grounds  of  said  protest  and  the  basis  of  the  said 
claim  for  refund. 
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IV. 

That  there  is  no  liability  of  plaintiff  iindcv  the 
Social  Security  Act  for  the  sum  of  $539.65  tax,  and 
interest  in  the  sum  of  $128.41,  a  total  of  $668.06,  or 
any  other  sum,  upon  the  assumed  or  alleged  earn- 
ings of  news  vendors  selling  the  San  Francisco 
Chronicle  in  the  City  and  County  of  San  Fian- 
cisco,  State  of  California,  for  and  during  the  calen- 
dar year,  1940, 

V. 

No  i)art  of  the  sum  of  $668.06  (daimed  by  plaintiff 
as  a  refund  as  alleged  in  Paragraph  VI  hereof  has 
been  repaid  nor  has  the  same  or  any  thereof  been 
credited  upon  the  admitted  liability  for  Social  Se- 
curity or  Federal  Unemployment  Insurance  Tax 
of  plaintiff  and  the  whole  thereof,  together  with 
interest  thereon  as  allowed  by  law  is  wholly  due 
and  owing  from  defendant  to  plaintiff  and  unpaid. 

Wherofor,  plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $668.06,  interest  and  costs. 

That  by  reason  of  the  premises,  plaintiff  is  en- 
titled to  judgment  against  defendant  for  the  aggre- 
gate sum  of  $1089,66,  together  with  interest  as 
prayed  in  each  cause  of  action  hereinabove  pleaded, 
as  pi'ovided  by  law;  for  costs  of  suit,  and  for  such 
other  relief  as  the  to  the  Court  may  seem  meet  and 
just. 

Dated:  San  Francisco,  California,  October  11, 
1945. 

FINK  &  KEYSTON, 
By  /s/  GROVE  J.  FINK, 

Attorneys  for  Plaintiff,    [7] 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

E.  L.  Labadie,  being  first  duly  sworn,  deposes  and 
says: 

That  he  is  Secretary-Treasurer  of  the  Chronicle 
Publishing  Company,  the  plaintiff  named  herein; 
that  he  has  read  the  above  and  foregoing  Complaint 
and  knows  the  contents  thereof;  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  those  mat- 
ters stated  on  information  and  belief,  and  as  to 
those  matters  he  believes  them  to  be  true. 

/s/  E.  L.  LABADIE. 
Subscribed  and  sworn  to  before  me  this  11th  day 
of  October,  1945. 

[Seal]        /s/  KATHARINE  T.  McDONNELL, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 
[Endorsed]:     Filed  Oct.  11,  1945.    [8] 

Note 
The  exhibits  attached  to  the  complaint  are  identi- 
cal with  exhibits  offered  in  evidence.  The  following 
table  shows  the  exhibit  number  in  the  complaint  and 
the  corresponding  exhibit  number  of  the  same  docu- 
ment as  introduced  in  evidence. 

Exhibit  Number  Plaintiff's  Exhibit 

In  Complaint  Number  in  Evidence 

1  35 

2  36 

3  4 

4  37 
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District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Soutlieni 
Division 

Civil  Action  File  No.  25230-G 

THE  CHRONICLE  PUBLISHING  COMPANY, 
a  corporation, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

SUMMONS  IN  A  CIVIL  ACTION 
To  the  ahove-named  Defendant: 

You  are  hei'eby  summoned  and  required  to  serve 
upon  Messrs.  Fink  &  Keyston,  plaintiff's  attor- 
news,  whose  address  is  1018  Hearst  Building:,  San 
Francisco,  Calif.,  and  answer  to  the  complahit 
which  is  herewith  served  upon  you,  with  60  days 
after  service  of  this  summons  upon  you,  exclusive 
of  the  day  of  service.  If  you  fail  to  do  so,  judgment 
by  default  will  be  taken  against  you  for  the  i-elief 
demanded  in  the  complaint. 
Date:  Oct.  11,  1945. 
[Seal  of  Court] 

C.  W.  CALBREATH, 
Clerk  of  Court. 
By  WM.  J.  CROSBY, 
Deputy  Clerk. 
[Endorsed] :     Received  Oct.  1(),  1945,  U.  S.  Mar- 
shal's  Office,    San    Francisco,    Calif.,    Civil   26748. 
Filed  Oct.  18,  1945,  C.  W.  Calbreath,  Clerk. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

For  answer  to  the  complaint  herein,  the  defend- 
ant states  as  follows: 

1.  Defendant  admits  the  allegations  of  para- 
graphs I,  II  and  VII  of  Count  I  and  paragraph  III 
of  Count  II  of  the  complaint. 

2.  The  defendant  denies  the  allegations  of  para- 
graphs XV,  XVI  and  XVII  of  Count  1  and  para- 
graps  IV  and  V  of  Comit  II  of  the  complaint. 

3.  Defendant  has  no  knowledge  or  information 
sufficient  to  form  a  belief  of  the  truth  of  the  allega- 
tions of  paragraphs  TV,  IX,  XI,  XII,  XIII  and 
XIV  of  Count  I  of  the  complaint  and  therefore 
denies  every  allegation  therein. 

4.  Answering  paragraph  V  of  Count  I  and  para- 
graph II  of  Count  II  of  the  complaint,  defendant 
admits  the  allegations  thereof,  except  that  the  de- 
fendant denies  that  the  tax  therein  referred  to  was 
based  on  the  assumed  or  alleged  earnings  of  news 
vendors  selling  the  San  Francisco  Chronicle  in  th.o 
City  of  San  Francisco,  and  alleges  that  said  tax 
was  measured  by  the  remuneration  receiA^ed  by  said 
vendors  as  employees  of  the  j^laintiff  in  the  sale  of 
said  newspaper. 

5.  Answering  paragraph  VI  of  Comit  I  of  the 
complaint,  defendant  admits  the  allegations  thereof, 
except  with  respect  to  the  date  of  February  18,  1945, 
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which  is  denied  and  is  alleged  to  be  Februaiy  19, 
1945. 

6.  Answering-  paragraph  VIII  of  Count  I  of 
the  complaint,  the  defendant  admits  the  allegations 
of  the  first  sentence  thereof  and  denies  the  allega- 
tions of  the  second  sentence  thereof. 

7.  Answering  paragraph  X  of  Count  I  of  the 
complaint,  the  defendant  admits  that  Exhibit  "3" 
to  the  complaint  is  a  tiiie  copy  of  a  document  exe- 
cuted by  the  persons  whose  signatures  are  sub- 
scribed thereto,  but  denies  every  other  allegation 
therein. 

8.  Answering  paragraph  1  oi'  Count  II  of  the 
complaint,  the  defendant  incorporates  by  reference 
its  answer  to  the  paragraphs  of  the  complaint 
therein  referred  to. 

Wherefore,  defendant  prays  that  judgment  be 
entered  against  plaintiff  for  costs  and  all  other 
proper  relief. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney, 

Attorney  for  Defendant. 

[Endorsed]:     Filed  Jan.  15,  1946.    [12] 
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District    Court    of    the    United    States,    Northern 
District  of  California,   Southein  Division 

At  a  stated  term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  28th  day  of  January,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty-six. 

Present :  The  Honorable  Louis  E.  Goodman, 
District  Judge. 

No.  25230-G,  No.  25231-0 

THE  CHRONICLE  PUBLISHING  CO., 

vs. 

UNITED  STATES  OF  AMERICA. 

Minute  Order  of  January  28,  1946 

ORDER  SETTING  CASES  FOR  TRIAL 

The  two  above-entitled  cases  came  on  regularly 
this  day  for  hearing  of  motion  to  set  for  trial  in 
each  case.  After  hearing  G.  D.  Keyston,  Esq.,  attor- 
ney for  plaintiff  and  E.  Bonsall,  Esq.,  Assistant 
U.  S.  Attorney,  it  is  ordered  that  trial  of  these  cases 
be  set  for  March  28,  1946  (Court). 
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In  tlie  Southern  Division  oi'  the  United  States 
District  Court  for  tlie  Northern  District  of 
California 

Civ.  No.  25230-G, 

THE  CHRONICLE  PUBLISHING  COMPANY, 
a  corpoiation, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

This  cause  coming  on  for  trial,  hoth  parties  ap- 
pearing by  counsel,  and  having  been  submitted  to 
the  court  for  trial  without  a  juiy  and  the  court  now 
here  after  hearing  all  the  evidence  adduced  and 
being  fully  advised  in  the  premises,  and  having 
made  its  findings  of  fact  and  conclusions  of  law, 
finds  the  issues  for  the  defendant. 

Therefore,  it  is  hereby  ordered,  adjudged  and  de- 
creed that  the  plaintiff  take  nothing;  that  the  action 
be  and  it  is  hereby  dismissed  on  the  merits ;  that  the 
defendant  have  and  recover  fi'om  the  plaintiff  its 
costs  in  the  action,  and  that  the  defendant  have 
execution  therefor. 

LOUIS  E.  GOOD^IAN, 
District  Judge. 

Entered  April  28th,  1947. 

[Endorsed]:  Lodged  Februaiy  ]7,  1947.  Filed 
and  entered  April  29,  1947.    [14] 
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District    Court    of    the    United    States,    Northern 
District  of  California,  Southern  Division 

At  a  stated  term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Tues- 
day, the  29th  day  of  April,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  forty-seven. 

Present:  The  Honorable  Louis  E.  Goodman, 
District  Judge. 

Civ.  No.  25230-G, 

The  Chronicle  Publishing  Co.,  etc.,  vs. 
United  States; 

Civ.  No.  25231-G, 

The  Chronicle  Publishing  Co.,  etc.,  vs. 
United  States; 

Civ.  No.  25228-G, 

Hearst  Publications,  Inc.,  etc.  vs.  United  States ; 

Civ.  No.  25229-G, 

Hearst  Publications,  Inc.,  etc.  vs.  United  States; 

Minute  Order  of  April  29,  1947 

ORDER  THAT  ENGROSSED  FINDINGS  AND 
JUDGMENTS  BE  FILED  AND  ENTERED 

These  cases  heretofore  having  been  tried  before 
the  Court  sitting  without  a  jury,  and  the  Court  hav- 
ing found  in  favor  of  the  defendant  upon  findings 
of  fact  and  conclusions  of  law  and  the  defendant 
having  submitted  proposed  findings  and  the  plain- 
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tiffs  having  submitted  proposed  amendments 
thereto,  and  the  Court  thereafter  having  ordered 
the  proposed  findings  sul)niitted  hy  the  defendant 
engrossed,  and  the  proposed  findings  thereafter  hav- 
ing been  engrossed,  it  is  ordered  that  said  engrossed 
fuidings  and  the  judgments  here  be  filed  and  entered 
in  the  form  presented  and  signed.   [15] 


In  the  District  Court  of  the  United  States 
for  the  Northern  District  of  Cahfornia, 
Southern  Division 

No.  25230-G 

THE  C^HHONICLE  PUBLISHING  COMPANY, 
a  corporation, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

MOTION  FOR  LEAVE  TO  ENTE(R  APPEAR- 
ANCE OF  ADDITIONAL  ATTORNEYS 
FOR  PLAINTIFFS 

Plaintiff  moves  the  Court  to  enter  an  order  per- 
mitting Reginald  H.  Linforth  and  James  I.  Johnson 
to  file  their  appearance  as  additional  attorneys  for 
the  plaintiff. 

FINK  &  KEYSTON, 
By  GROVE  J.  FINK, 

Attorneys  for  Plaintiff. 
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Consent  to  Entiy  of  Order 

Consent  is  hereby  given  to  the  entry  of  the  order 
requested  in  the  foregoing  motion,  without  notice. 

Dated 11,  1947. 

/s/  FRANK  J.  HENNESSY, 
Attorney  for  Defendant. 

By  C.  ELMER  COLLETT, 
Asst.  U.  S.  Attorney. 

[Endorsed] :     Filed  July  14,  1947. 
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ORDER  GRANTING  LEAVE  TO 
ENTER  APPEARANCES 

On  motion  of  plaintiff,  and  pursuant  to  the  con- 
sent of  defendant,  leave  is  hereby  granted  Reginald 
H.  Linforth  and  James  I.  Johnson  to  file  their  re- 
spective appearances  in  the  above-entitled  action  as 
additional  attorneys  for  plaintiff  therein. 

Dated  July  14,  1947. 

MICHAEL  J.  ROCHE, 

United  States  District  Judge. 

[Endorsed]:     Filed  July  14,  1947.   [17] 
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[Title  of  District  Court  and  Cause.] 

APPEARANCES 

The  undersigned,  Reginald  H.  Linforth  and 
James  I.  Jolnison,  in  pursuance  of  an  order  of  the 
above-entitled  court,  granting  them  leave  so  to  do, 
hereby  enter  their  respective  appearances  as  addi- 
tional attorneys  for  plaintiff  in  the  above-entitled 
action. 

Dated  July  14,  1947. 

/s/  REGINALD  H.  LINFORTH, 
910  Crocker  Building, 
San  Francisco,  California, 
Sutter  4815. 

/s/  JAMES  I.  JOHNSON, 

910  Crocker  Building, 
.  .,  .,.i|    ,;  San  Francisco,  California, 

Sutter  4815. 

[Endorsed] :     July  14,  1947. 
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NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 
OF  APPEALS  UNDER  RULE  73  (b) 

Notice  is  hereby  given  that  The  Chronicle  Pub- 
lishing Company,  a  corporation,  hereby  appeals  to 
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the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  final  judgment  entered  in  this  action  on 
April  29,  1947. 

GROVE  J.  FINK, 
FINK  &KEYSTON,  ' 

By  GROVE  J.  FINK, 

REGINALD  H.  LINFORTH, 
JAMES  I.  JOHNSON, 

Attorneys  for  appelant  The 
Chronicle  Publishing 
Company.  ;.:■..■,. n.'i  :•■,•■/  i;  : 

Of  Counsel  '  "\"' 

Calkins,  Hall,  Linforth  &  Conard. 

[Endorsed] :     Filed  July  21,  1947. 
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COST  BOND  ON  APPEAL    ,      ', 

The  premiiun  on  this  bond  is  $10  p^riarihum. 

Whereas,  the  plaintiff  in  the  above-eiititlied  action 
is  about  to  appeal  to  the  United  States  Circuit  Court 
of  Ajjpeals  for  the  Ninth  Circuit  from  a  judgment 
entered  against  it  in  said  action  in  t Jj6  i  District 
Court  of  the  United  States,  for  the  Northern  Dis- 
trict of  California,  Southern  Division,,  in  favoi'iof 
the  defendant  in  said  action,  on  the  29th  day  of 
April,  1947. 

Now,  therefore,  in  consideration  of  the  premises 
and   of   such   appeal,    the   undersigned,    Maryland 
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Casualty  Company,  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  State  of  Mary- 
land and  duly  authorized  to  transact  a  general 
surety  business  in  the  State  of  California,  does  un- 
dertake and  promise  on  the  part  of  the  appellant 
that  the  said  appellant  will  pay  all  damages  and 
costs  which  may  be  awarded  against  it  on  the  appeal 
or  on  a  dismissal  thereof  not  exceeding  the  sum  of 
$250.00,  to  which  amount  it  acknowledges  itself 
bound. 

In  witness  whereof  the  corporate  seal  and  name 
of  the  said  surety  company  is  hereto  affixed  and 
attested  at  San  Francisco,  California,  by  its  duly 
authorized  officer  this  18th  day  of  July,  1947. 

In  case  of  a  breach  of  any  condition  hereof  the 
above-entitled  court,  may,  upon  notice  to  said  Mary- 
land Casualty  Company,  surety  hereunder,  of  not 
less  than  ten  days,  proceed  summarily  in  the  above- 
entitled  action  or  proceeding  to  ascertain  the 
amount  which  said  surety  is  bound  to  pay  on  ac- 
count of  such  breach,  and  render  judgment  against 
said  surety  and  award  execution  therefor. 

[Seal]  MARYLAND  CASUALTY 

COMPANY, 
By  /s/  H.  M.  VREELAND,  Jr. 
Attorney  in  Fact. 

[Endorsed]:     Filed  July  21,  1947.    [21] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  EXTENSION  OF  THE 
TIME  FOR  FILING  RECORD  ON  AP- 
PEAL AND  DOCKETING  THE  ACTION. 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto,  through  their  respective  attorneys  of  record : 

That  an  order  may  be  entered  extending  the  time 
for  tiling  the  record  on  appeal  and  docketing  the 
action  on  the  appeal  to  the  Circuit  Court  of  Appeals 
for  the  Nintli  Circuit  from  the  final  judgment  en7 
tered  in  this  action  on  April  29,  1947,  notice  of  which 
appeal  has  been  filed  by  plaintiff. 

Dated :  August  20,  1947. 

/s/    REGINALD  H.  LINFORTH, 
/s/    JAMES  I.  JOHNSON, 

Attorneys  for  Plaintiff. 

/s/  FRANK  J.  HENNESSY, 

U.  S.  Attorney,  '     ' 

Attorney  for  Defendant 

[Endorsed] :     Filed  Aug.  21,  1947.  [22] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE  THE 
RECORD  ON  APPEAL  AND  DOCKET  THE 
ACTION  ON  APPEAL 

Pursuant  to  the  stipulation  of  the  parties  hereto, 
it  is  hereby  ordered  that  the  time  for  filing  the 
record  on  appeal  and  docketing  the  action  on  the 
appeal  to  the  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  from  the  final  judgment  entered  in 
this  action  on  April  29,  1947,  notice  of  which  appeal 
has  been  filed  by  plaintiff,  be,  and  the  same  hereby 
is,  extended  to  and  including  October  18,  1947. 

Dated:  August  21,  1947. 

LOUIS  B.  GOODMAN, 
U.  S.  District  Judge. 

[Endorsed] :     Filed  Aug,  21,  1947.  [23] 


[Title  of  District  Court  and  Cause.] 

WITHDRAWAL  OF  ATTORNEYS 

Whereas,  Grove  J.  Fink,  of  the  firm  of  Fink  & 
Keyston,  died  on  the  23rd  day  of  July,  1947,  said 
firm,  with  the  consent  of  plaintiff  appended  hereto, 
hereby  withdraws  as  attorneys  for  plaintiff  in  the 
above  entitled  action. 

Dated:  August  19,  1947. 

FINK  &  KEYSTON, 
By  /s/  GAKTON  D.  KEYSTON. 
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Consent  to  Withdrawal 

The  Chronicle  Publishing-  Company  hereby  con- 
sents to  the  withdrawal  of  Fink  &  Keyston  as  its 
attorneys  in  the  above  entitled  action,  leaving  Regi- 
nald H.  Linforth  and  James  I.  Johnson  as  its  sole 
attorneys  in  said  action. 

Dated:  August  19,  1947. 

[Seal]  THE  CHRONICLE 

PUBLISHING  COMPANY, 
By  /s/  L.  DENNY. 

[Endorsed] :     Filed  Aug.  21,  1947.  [24] 


[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  LEAVE  TO  WITHDRAW 
AS  ATTORNEYS 

Pursuant  to  the  consent  of  plaintiff  filed  herein, 
leave  is  hereby  given  to  Messrs.  Fink  &  Keyston  to 
withdraw  as  attorneys  for  the  plaintiff  in  the  above 
entitled  action. 

Dated:  August  21,  1947. 

LOUIS  E.  GOODMAN, 

U.  S.  District  Judge. 
Consent  is  hereby  given  to  the  granting  of  the 
foregoing  order  without  notice. 

/s/     FRANK  J.  HENNESSY, 
U.  S.  Attorney, 

Attorneys  for  Defendant. 
/s/    REGINALD  H.  LINFORTH, 
/s/    JAMES  I.  JOHNSON, 

Attorneys  for  Plaintiff. 
[Endorsed] :     Filed  Aug.  21, 1947.  [25] 
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[Title  of  District  Court  and  Cause.] 

vSTATEMENTOF  THE  POINTS  UPON  WHICH 
APPELANT  INTENDS  TO  RELY  UPON 
APPEAL. 

Appellant  intends  to  rely  upon  each  of  the  follow- 
ing points: 

1.  The  court  erred  in  holding  that  the  news 
vendors  involved  were  employees  of  plaintiff  and 
were  not  independent  contractors. 

2.  The  coui't  erred  in  the  findings  of  fact  upon 
which  its  decision  was  based. 

3.  The  court  erred  in  its  conclusions  of  law. 

/s/    REGINALD  H.  LINFORTH, 
/s/    JAMES  I.  JOHNSON, 

Attorneys  for  Appellant. 

Received  a  true  copy  of  the  foregoing  this  23rd 
day  of  September,  1947. 

WILLIAM  E.  LICKING, 

Asst.  U.  S.  Attorney, 

Attorney  for  Appellee. 

[Endorsed] :     Filed  Sept.  24,  1947.  [26] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION    AS    TO    THE    RECORD    ON 
^iPPEAL 

It  is  hereby  stipulated  by  and  between  the  parties 
hereto,  through  their  respective  attorneys  of  record : 

1.  That  the  following  are  designated  as  the  parts 
of  the  record,  proceedings  and  evidence  to  be  in- 
cluded in  the  record  on  appeal: 

(a)  The  complaint. 

(b)  The  summons. 

(c)  The  answer  to  the  complaint. 

(d)  Order  relative  to  consolidation  and  setting 
case  for  trial  on  March  28,  1946,  entered 
January  28,  1946. 

(e)  Motion  for  judgment  on  pleadings  tiled 
March  22,  1946. 

(f)  Order  consolidating  for  trial  cases  Nos, 
25228,   25229,   25230,   and   25231,    entered^ 
March  28,  1946.  [27] 

(g)  Motion  for  judgment,  filed  April  2,  1946. 
(h)     A  complete  transcript  of  all  the  evidence 

and  proceedings. 

(i)  All  exhibits  identified,  offered  or  intro- 
duced in  evidence,  being  plaintiff's  ex- 
hibits Nos.  1  through  53,  both  inclusive, 
and  defendant's  exhibits  A  through  Z, 
both  inclusive,  AA,  AB,  AC,  AD,  AE,  AF, 
AG,  AH,  AI,  AJ. 

(j)  Order  submitting  case,  entered  July  29, 
1946. 
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(k)  Order  that  judgment  be  for  defendant 
1113011  findings  to  l)e  presented,  entering 
January  2,  1947. 

(1)     Oi)inion,  filed  January  2,  1947. 

(m)  Defendant's  request  for  findings,  filed 
January  28,  1947. 

(n)  Stij^ulation  extending  time  to  file  objec- 
tions, amendments  and  additions  to  find- 
ings, filed  February  7,  1947, 

(o)  Plaintiff's  objections  and  suggestions  for 
amendments  and  additions  to  findings, 
filed  February  18,  1947. 

(p)  Order  settling  findings  of  fact  and  con- 
clusions of  law,  filed  February  27,  1947. 

(q)     Findings,  filed  April  29,  1947. 

(r)  Judgment,  filed  April  29,  1947,  together 
with  order  that  findings  and  judgment  be 
entered  and  filed,  entered  April  29,  1947. 

(s)  Motion  relative  to  appearances,  filed  July 
14,  1947. 

(t)  Order  permitting  additional  appearances, 
filed  July  14,  1947. 

(u)  Appearance  of  Reginald  H.  Linforth  and 
James  I.  Johnson,  filed  July  14.  1947. 

(v)     Notice  of  Appeal,  filed  July  21,  1947. 

(w)    Cost  Bond  on  Appeal,  filed  July  21,  1947. 

(x)  Withdrawal  of  Attorneys,  filed  August  21, 
1947. 

(y)  Order  Granting  Leave  to  Fink  &  Keyston 
to  Withdraw  as  Attorneys,  filed  August 
21.  1947. 

(z)     Stipulation,  filed  August  21,  1947. 
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(aa)  Order  extending  time  to  file  record  on  Ap- 
peal and  Docket  the  Action,  filed  August 
21,  1947.  [28] 

(bb)     Statement  of  points  on  which  Appellant 

intends  to  rely  upon  Appeal, 
(cc)     This  Stipulation  as  to  Record  on  Appeal. 

2.  That  those  parts  of  the  record,  proceedings 
and  evidence  described  in  items  l(e)-l(q),  both 
inclusive,  are  identical  with  those  parts  of  the  rec- 
ord, proceedings  and  evidence  described  in  items 
1(e) -l(q)  of  the  Stipulation  as  to  the  Record  on 
Appeal  in  case  No.  25228  (the  cases  being  consoli- 
dated for  trial)  ;  that  copies  thereof  need  not  be 
sent  up  with  the  record  on  appeal  in  this  case,  but 
that  the  copies  or  originals  thereof  included  in  the 
record  on  appeal  in  case  No.  25228  shall  be  in- 
corporated by  reference  in  the  record  on  appeal 
in  this  case. 

Dated:  September  18,  1947. 


/s/ 

REGINALD  H.  LINFORTH, 

/s/ 

JAMES  I.  JOHNSON, 

Attorneys  for  Plaintiff. 

/s/ 

FRANK  J.  HENNESSY, 

U.  S.  Attorney, 

/s/ 

W.  E.  LICKING, 

Asst.  U.  S.  Attorney, 

Attorneys  for  Defendant. 

[Endorsed] : 

Filed  Sept.  19,  1947. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

District  Court  No.  25230-G 

THE  CHRONICLE  PUBLISHING  CO., 
a  corporation, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

ORDER  ENLARGING  THE  TIME  IN  WHICH 
TO   FILE  THE  RECORD   ON   APPEAL 

On  motion  of  appellant,  and  for  ^ood  cause  shown, 
the  time  in  which  the  ap])ellant  may  file  the  record 
on  appeal  and  docket  the  action  on  appeal  in  the 
above-entitled  case,  numhered  25230-G  in  the  Dis- 
trict Court  of  the  United  States  for  the  Northern 
District  of  California,  Southern  Division,  is  hereby 
extended  to  and  including-  November  18,  1947. 

Dated  this  16th  day  of  October,  1947. 

WILLIAM  DENMAN,/ 
Judge  of  the  United  States  Circut  Court  of  Appeals 
for  the  Ninth  Circuit. 
A  True  Copy. 
Attest:  Oct.  16,  1947 
[Seal]         /s/  PAUL  P.  O'BRIEN, 
Clerk. 

[Endorsed] :  Filed  Oct.  16, 1947,  Paul  P.  O'Brien, 
Clerk. 

[Endorsed]:  Filed  Oct.  17,  1947.  C.  W.  Cal- 
breath,  Clerk. 
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District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  30 
pages,  numbered  from  1  to  30,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  the  records  and 
proceedings  in  the  case  of  The  Chronicle  Publishing 
Company,  a  corporation,  Plaintiff,  vs.  United  States 
of  America,  Defendant,  No.  25230-G,  as  the  same 
now  remains  on  file  and  of  record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on  ap- 
peal is  the  smn  of  $5.10  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  appel- 
lant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  District  Court  at  San 
Francisco,  California,  this  10th  day  of  November, 
A.  D.,  1947. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

/s/  M.  E.  VAN  BUREN, 
Deputy  Clerk. 
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[Endorsed]:  No.  11783.  United  States  Circuit 
Court  of  Appeals  for  the  Nintli  Circuit.  The  Chron- 
icle Pu])lishing  Company,  a  corporation,  Appellant, 
vs.  United  States  of  America,  Appellee.  Transcript 
of  Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division. 

Filed  N(n'emher  10,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit 

No.  11783 

THE  CHRONICLE  PUBLISHING  CO.,  a  corpor- 
ation, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY,  AND 
DESIGNATION  OF  THE  PARTS  OF  THE 
RECORD  NECESSARY  FOR  THE  CON- 
SIDERATION THEREOF. 

Appellant  intends  to  rely  upon  each  of  the  follow- 
ing points : 

1.    The   court   erred    in    holding   that   the   news 
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vendors  involved  were  employees  of  appellant 
and  were  not  inde})endent  contractors. 

2.  The  court  erred  in  findings  of  fact  upon  which 
its  decision  was  based. 

3.  The  court  erred  in  its  conclusions  of  law. 

Appellant  designates  the  entire  record  on  appeal 
as  that  which  is  necessary  for  the  consideration  of 
said  points,  the  exhibits,  however,  to  be  considered 
in  their  original  form. 

CALKINS,  HALL,  LINFORTH 
&  CONARD, 
By  /s/  REGINALD  H.  LINFORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Appellant. 

Received  a  true  copy  of  the  foregoing  this  3  day 
of  November,  1947. 

FRANK  J.  HENNESSY, 
United  States  Attorney, 

By  /s/  W.  E.  LICKING, 

Asst.  United  States  Attorney. 

[Endorsed] :  Filed  Nov.  25,  1947. 
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In  the  United  States  District  Court,  for  the 
Northern  District  of  California,  Southern 
Division 

Civil  Action  No.  25231-R 

THE  CHRONICLE  PUBLISHING  COMPANY, 
a  corporation, 

Plaintiff, 
vs. 
UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT  FOR  REFUND  OF  TAXES 
ILLEGALLY  COLLECTED 
Plaintiff^  complains  of  defendant  and  for  cause 
of  action  alleges: 

I. 
Plaintiff  is,  and  at  all  times  herein  referred  to 
was,  a  corporation  orp^anized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  California, 
qualified  to  and  doing  business  in  the  Southern  Divi- 
sion of  the  Northern  District  of  California  and  else- 
where, and  is  a  citizen  of  the  United  States  of 
America. 

n. 

Plaintiff  is  now  and  for  many  years  last  past  and 
at  all  times  herein  mentioned  has  been  the  owner 
and  publisher  of  The  San  Francisco  Chronicle,  a 
daily  newspaper  printed,  sold,  circulated  and  dis- 
tributed in  the  City  and  County  of  San  Francisco, 
State  of  California.  [1*] 


•Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript. 
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III. 

Tliis  is  an  action  for  the  recovery  of  Social  Secur- 
ity and  Federal  Insurance  Contributions  taxes  er- 
roneously and  illegally  collected  undei*  the  provi- 
sions of  Title  VIII  of  the  Social  Security  Act  and 
the  Federal  Insurance  Contributions  Act,  from 
plaintiff.  It  is  brought  against  the  United  States 
of  America. 

IV. 

At  all  times  as  used  herein  the  term  "News  Ven- 
dor" means  a  person  over  the  age  of  eighteen  (18) 
years,  who  purchases  newspapers  at  wholesale  from 
the  Publisher  and  resells  the  same  at  retail  upon 
the  public  streets  in  the  City  and  County  of  San 
Francisco,  State  of  California. 


Heretofore,  and  on  or  about  the  19th  day  of  June, 
1941,  the  Collector  of  Internal  Revenue  for  the  1st 
District  of  California,  issued  and  sent  to  plaintiff 
his  Notice  and  Demand  for  Tax  Due  Under  the 
Federal  Insurance  Contributions  Act  demanding 
payment  within  ten  days  from  said  date  of  the  sum 
of  $234.00  tax,  and  interest  in  the  sum  of  $51.39,  a 
total  of  $285.39,  alleged  to  be  due  for  the  period, 
April  1,  1937,  to  December  31,  1937,  under  the  pro- 
visions of  said  Act  on  the  assumed  or  alleged  earn- 
ings of  news  vendors  selling  the  San  Fh^ancisco 
Chronicle  in  the  City  of  San  Francisco. 
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VI. 

Thereafter,  and  on  or  about  June  27,  1941,  plain- 
tiff paid  said  siun  to  the  Collector  of  Internal  Reve- 
nue for  the  First  District  of  California,  and  at  the 
same  time  filed  its  written  protest  and  (^laim  for 
Refund  of  the  said  sum  of  $285.39.  A  coi)y  of  said 
written  Protest  and  Claim  for  Refund  is  hereunto 
attached  marked  Exhibit  "1"  and  is  by  this  refer- 
ence made  a  part  hereof.  Plaintiff  in  said  written 
Protest  and  Claim  for  Refund  stated  the  grounds 
of  said  Protest  and  the  basis  of  the  said  Claim  for 
Refund.  [2] 

VII. 

Thereafter  the  Commissioner  of  Internal  Reve- 
nue disallowed  and  rejected  the  said  Claim  for  Re- 
fund and  pursuant  to  the  provisions  of  Section  3772 
(a)  (2)  of  the  Internal  Revenue  Code  the  Conunis- 
sioner  of  Internal  Revenue,  by  registered  letter  bear- 
ing date  July  13,  1945,  advised  plaintiff  that  said 
Claim  for  Refund  v/as  disallowed.  A  copy  of  the 
said  letter  is  hereunto  attached  marked  Exhiliit  "2" 
and  is  by  this  reference  made  a  part  hereof. 

VIII. 

That  the  San  Francisco  Chronicle,  a  daily  news- 
paper, for  many  years  last  past  and  at  all  times 
herein  mentioned  has  been  sold  at  retail  on  the  pub- 
lic streets  of  the  City  and  County  of  San  Francisco, 
State  of  California,  by  news  vendors.  Said  news 
vendors  purchase  copies  of  The  San  Francisco 
Chronicle  at  wholesale  and  thereafter  sell  said  news- 
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papers  to  buyers  thereof  at  the  retail  price  of  five 
cents  per  copy  for  each  copy  of  the  daily  issue  of 
said  newspaper  and  at  the  established  retail ,  sale 
price  for  the  Sunday  issue  of  said  newspaper.      . 

IX.  ...n     ;:■:.. ■.,;.< 

At  all  times  herem  mentioned  the  ,  profit  to-  the 
news  vendors  has  been  and  now  is  the  •  dii^ereji^e 
between  the  wholesale  price  per  100  copies  and  tl^e 
retail  sales  price  per  copy  charged  by  said  news 
vendors  to  the  purchasers  thereof. 


In  the  year  1937  the  news  vendors  joined ,togethe;r 
in  an  organization  and  represented  to  the  .plainti,ff 
and  other  publishers  of  newspapers  in  the  City  o^ 
San  Francisco,  State  of  California,  that  as  an  or- 
ganization they  desired  to  enter  into  a  contract  pro- 
viding, among  other  things,  for  the  purchase.  aj\^ 
sale  of  newspapers  in  said  City.  .,,.•,.. 

Therafter  after  negotiations  between  plaiTitiff  anxi 
said  organization,  said  parties,  agreed  upor).  the  con- 
ditions to  be  incorporated  in  a  contract  providing, 
among  other  things,  for  the  purchase  and  sale  of 
newspapers  in  said  City.  Said  contract  was  reduced 
to  writing  and  on  or  about  August  31,,  1937, ^.was 
signed  by  plaintiff  and  the  said  organization  of 
news  vendors.  A  copy  of  said  contract  is  hereunto 
attached  marked  Exhibit  "3"  and  is  by  this, refer- 
ence made  a  part  hereof.  ■  ■ 
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XI. 

During  all  of  the  period  of  the  negotiation  of  the 
said  contract,  Exhibit  "3",  and  at  the  time  of  the 
execution  thereof,  it  was  the  intent  and  pur})ose  of 
the  organization  of  news  vendors  and  of  plaintiff  to 
create  and  maintain  as  between  the  news  vendors 
and  plaintiff  the  relationship  of  buyer  and  seller 
and  to  establish  and  maintain  the  news  vendors  as 
independent  contractors. 

XII. 

Subsequent  to  the  execution  of  the  said  contract, 
Exhibit  "3",  and  throughout  the  term  thereof,  the 
said  news  vendors  and  plaintiff  construed  and  inter- 
preted said  contract  as  establishing  as  between  said 
parties  the  relationship  of  buyer  and  seller  and  con- 
strued and  interpreted  the  status  of  the  news  ven- 
dors under  the  provisions  of  said  contract  as  that  of 
independent  contractor  and  not  otherwise.  Said 
parties  throughout  all  of  the  term  of  said  contract 
acted  with  the  intent  and  in  the  belief  that  said  con- 
tract would  be  interpreted  and  construed  as  in- 
tended by  said  parties.  [4] 

XIII. 

Thereafter  on  January  24,  1939  and  May  28,  1940 
and  August  31,  1942  and  August  28,  1944  said 
parties  entered  into  new  contracts.  Each  of  said 
contracts  provide,  among  other  things,  for  the  pui-- 
chase  at  wholesale  and  the  sale  at  retail  by  said 
news  vendors  of  newspapers  on  the  streets  of  the 
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Cit}^  and  County  of  San  Francisco,  State  of  Califor- 
nia, and  are  similar  in  text,  with  some  modifications, 
to  the  contract  of  August  31,  1937,  Exhibit  "3",  bnt 
the  terms  of  none  of  which  subsequent  contracts, 
modified  or  pui'poi-t  to  modify,  in  any  respect  the 
independent  relationship  of  the  parties  thereto. 

XIV. 

During  all  of  the  period  of  negotiation  of  each  of 
the  said  four  contracts  subsequent  to  Exhibit  "3" 
and  at  the  time  of  the  execution  of  each  thereof  it 
was  the  intent  and  purpose  of  the  organization  of 
news  vendors  and  of  plaintiff  to  maintain  the  rela- 
tionship of  buyer  and  seller  and  to  maintain  the 
status  of  said  news  vendors  as  independent  contrac- 
tors. Said  parties  during  the  term  of  each  of  said 
contracts  have  acted  with  the  intent  and  in  the 
belief  that  the  said  contracts  would  be  interpreted 
and  construed  as  intended  by  said  parties. 

XV. 

That  none  of  the  news  vendors  selling  the  San 
Prancisco  Chronicle,  a  daily  newspaper,  on  the 
streets  of  the  City  and  County  of  San  Francisco, 
State  of  California,  are  now  and  none  thereof  have 
at  any  time  been  employees  of  plaintiff.  Said  news 
vendors  are  now  and  always  have  been  independent 
contractors  purchasing  from  plaintiff  newspapers  at 
a  wholesale  price  per  100  copies  and  thereafter  sell- 
ing said  newspapers  at  retail  to  the  public  at  a 
retail  price.   The  plaintiff  neither  has  nor  exercises 
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nor  claims  to  have  or  exercise  any  control  or  any 
right  to  control  over  the  means  and  methods  of  said 
news  vendors  or  any  of  them  in  the  retail  sale  of 
said  newspaper  to  the  public  on  the  public  streets 
of  the  City  and  Comity  of  San  Francisco,  State  of 
California,  and  said  news  vendors  are  responsible 
to  iDlaintiff  for  the  results  accomplished  in  the  retail 
sale  of  said  newspaper  to  the  public  and  on  the  pul)- 
lic  sti'eets  in  said  City  only.  [5] 

XVI. 

That  there  is  no  liability  of  plaintiff  under  the 
Federal  Insurance  Contributions  Act  for  the  sum 
of  $234.00  tax,  and  interest  in  the  smn  of  $51.39,  a 
total  of  $285.39,  or  any  other  sum,  upon  the  assumed 
or  alleged  earnings  of  news  vendors  selling  the  San 
Francisco  Chronicle  in  the  City  and  County  of  San 
Francisco,  State  of  California,  for  and  during  the 
period,  April  1,  1937,  to  December  31,  1937. 

XVII. 

No  part  of  the  sum  of  $285.39  claimed  by  plaintiff 
as  a  refund  as  alleged  in  Paragraj^h  VI  hereof  has 
been  repaid,  nor  has  the  same  been  credited  upon 
the  admitted  liability  for  Federal  Insurance  Contri- 
butions Tax  of  plaintiff  and  the  whole  thereof,  to- 
gether with  interest  thereon  as  allowed  by  law,  is 
wholly  due  and  owing  from  defendant  to  plaintiff 
and  impaid. 

Wlierefore,  plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $285.39,  interest  and  costs. 
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Count  II 

I. 

Plaintiff  realleges  as  though  set  out  herein  in  full 
all  of  the  allegations  of  Paragraphs  I,  II,  III,  IV, 
VII,  VIII,  IX,  X,  XI,  XII,  XIII,  XIV  and  XV 
of  Count  I  of  this  complaint. 

II. 

Heretofore,  and  on  or  about  the  27th  day  of  Jan- 
uary, 1943,  the  Collector  of  Internal  Revenue  for 
the  First  District  of  California,  issued  and  sent  to 
plaintiff  his  Notice  and  Demand  for  Tax  Due  Un- 
der the  Federal  Insurance  Contributions  Act  de- 
manding payment  within  ten  (10)  days  from  said 
date  of  the  sum  of  $78.00  tax,  and  interest  in  the 
sum  of  $18.57,  a  total  of  $96.57,  alleged  to  be  due 
for  the  period,  October  1,  1938,  to  December  31, 
1938,  under  the  provisions  of  said  Act  on  the  as- 
sumed or  alleged  earnings  of  News  Vendors  selling 
the  San  Francisco  Chronicle  in  the  (.  ity  of  Snn 
Francisco. 

III. 

Thereafter,  and  on  or  about  the  5th  day  of  Feb- 
ruary, 1943,  plaintiff  paid  said  sum  to  the  Collector 
of  Internal  Revenue  for  the  First  District  of  Cali- 
fornia and  at  the  same  time  filed  its  written  Protest 
and  Claim  for  Refund  of  the  said  sum  of  $96.57.  A 
copy  of  said  written  Protest  and  Claim  for  Refund 
is  hereunto  attached  marked  Exhibit  "4"  and  is  by 
this  reference  made  a  part  hereof.   Plaintiff  in  said 
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written  Protest  and  Claim  for  Refund  stated  the 
grounds  of  said  Protest  and  the  liasis  of  the  said 
Claim  for  Refund. 

IV. 

That  tliere  is  no  liability  of  Plaintiff  mider  the 
Federal  Insurance  Contributions  Act  for  the  sum 
of  $78.00  tax,  and  interest  in  the  sum  of  $18.57,  a 
a  total  of  $96.57,  or  any  other  sum  upon  the  as- 
sumed or  alleged  earnings  of  news  vendors  selling 
the  San  Francisco  Chronicle  in  the  City  and  County 
of  San  Francisco,  State  of  California,  for  and  dur- 
ing the  period,  October  1, 1938  to  December  31, 1938. 


No  part  of  the  sum  of  $96.57  claimed  by  Plaintiff 
as  a  refund  as  alleged  in  Paragraph  III  hereof  has 
been  re])aid,  nor  has  the  same  been  credited  upon 
the  admitted  liability  for  Federal  Insurance  Contri- 
butions Tax  of  Plaintiff  and  the  whole  thereof,  to- 
gether with  interest  thereon  as  allowed  by  law  is 
wholly  due  and  owing  from  Defendant  to  Plaintiff 
and  unpaid. 

Wherefore.  Plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $96.57,  interest  and  costs. 

Count  III 

I. 

Plaintiff  realleges  as  though  set  out  herein  in  full 
all  of  the  allegations  of  Paragi-aphs  I,  II,  III,  IV, 
VII,  VIII,  IX,  X,  XI,  XII,  XIII,  XIV  and  XV 
of  Count  I  of  this  Complaint.  [7] 
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II. 

Heretofore,  and  on  or  about  the  5th  day  of  May, 
1943,  the  Collector  of  Internal  Revenue  for  the  First 
District  of  California,  issued  and  sent  to  plaintiff 
his  Notice  and  Demand  for  Tax  Due  Under  the 
Federal  Insurance  Contributions  Act  demanding 
payment  within  ten  (10)  days  from  said  date  of  the 
sum  of  $78.00  tax,  and  interest  in  the  sum  of  $18.69, 
a  total  of  $96.69,  alleged  to  be  due  for  the  period, 
January  1,  1939  to  March  31,  1939,  under  the  pro- 
visions of  said  Act  on  the  assumed  or  alleged  earn- 
ings of  News  Vendors  selling  the  San  Francisco 
Chronicle  in  the  City  of  San  Francisco. 

III. 

Thereafter,  and  on  or  about  the  14th  day  of  May, 
1943,  plaintiff  paid  said  sum  to  the  Collector  of  In- 
ternal Revenue  for  the  First  District  of  California 
and  at  the  same  time  filed  its  written  Protest  and 
Claim  for  Refund  of  the  said  sum  of  $96.69.  A  copy 
of  said  written  Protest  and  Claim  for  Refund  is 
hereunto  attached  marked  Exhibit  "5"  and  is  by 
this  reference  made  a  part  hereof.  Plaintiff  in  said 
written  Protest  and  Claim  for  Refund  stated  the 
grounds  of  said  Protest  and  the  basis  of  the  said 
Claim  for  Refund. 

IV. 

That  there  is  no  liability  of  plaintiff  under  the 
Federal  Insurance  Contributions  Act  for  the  sum 
of  $78.00  tax,  and  interest  in  the  sum  of  $18.69,  a 
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total  of  $96.69,  or  any  otlier  sum,  upon  the  assumed 
or  alleged  earnings  of  news  vendors  selling  the  San 
Francisco  Chronicle  in  the  City  and  Coimty  of  San 
Francisco,  State  of  California,  for  and  during  the 
period,  January  1,  1939,  to  March  31,  1939. 

V. 

No  part  of  the  sum  of  $96.69  claimed  by  plaintiff 
as  a  refund  as  alleged  in  paragraph  III  hereof  has 
been  repaid,  nor  has  the  same  been  credited  upon 
the  admitted  liability  for  Federal  Insurance  Con- 
tributions Tax  of  plaintiff  and  the  whole  thereof, 
togethoi-  with  interest  thereon  as  allowed  by  law  is 
wholly  due  and  owing  from  defendant  to  plaintiff 
and  unpaid. 

Wherefore,  plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $96.69,  interest  and  costs. 

Count  IV. 

I. 

Plaintiff  realleges  as  though  set  out  herein  in  full 
all  of  the  allegations  of  Paragraphs  I,  II,  III,  IV, 
VII,  VIII,  IX,  X,  XI,  XII,  XIII,  XIV  and  XV 

of  Count  I  of  this  Complaint. 

II. 

Heretofore,  and  on  or  about  the  26th  day  of  July, 
1943,  the  Collector  of  Internal  Revenue  for  the  First 
District  of  California,  issued  and  sent  to  Plaintiff 
his  Notice  and  Demand  for  Tax  Due  Under  the 
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Federal  Insurance  Contributions  Act  demanding 
payment  within  ten  (10)  days  from  said  date  of  the 
sum  of  $78.00  tax,  and  interest  in  the  sum  of  $18.60, 
a  total  of  $96.60,  alleged  to  be  due  for  the  period, 
April  1,  1939  to  June  30,  1939,  under  the  provisions 
of  said  Act  on  the  assumed  or  alleged  earnings  of 
News  Vendors  selling  the  San  Francisco  Chronicle 
in  the  City  of  San  Francisco. 

III. 

Thereafter,  and  on  or  about  the  7th  day  of  Au- 
gust, 1943,  plaintiff  paid  said  sum  to  the  Collector  of 
Internal  Revenue  for  the  First  District  of  Califor- 
nia and  at  the  same  time  filed  its  written  Protest 
and  Claim  for  Refund  of  the  said  sum  of  $96.60.  A 
copy  of  said  written  Protest  and  Claim  for  Refund 
is  hereunto  attached  marked  Exhibit  "6"  and  is  by 
this  reference  made  a  part  hereof.  Plaintiff  in  said 
written  Protest  and  Claim  for  Refund  stated  the 
grounds  of  said  Protest  and  the  basis  of  the  said 
Claim  for  Refund. 

IV. 

That  there  is  no  liability  of  plaintiff  under  the 
Federal  Insurance  contributions  Act  for  the  sum  of 
$78.00  tax,  and  interest  in  the  sum  of  $18.60,  a  total 
of  $96.60,  or  any  other  sum,  upon  the  assumed  or 
alleged  earnings  of  news  vendors  selling  the  San 
Francisco  Chronicle  in  the  City  and  County  of  San 
Francisco,  State  of  California,  for  and  during  the 
poiiod,  x\pril  1,  1939,  to  June  30,  1939.  [9] 
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V. 

No  part  of  the  sum  of  $96.60  claimed  by  plaintiif 
as  a  refund  as  alleged  in  Paragraph  III  hereof  has 
been  repaid,  nor  has  the  same  been  credited  upon 
the  admitted  liability  for  Federal  Insurance  Contri- 
butions Tax  of  plaintiff  and  the  whole  thereof,  to- 
gether with  interest  thereon  as  allowed  by  law  is 
wholly  due  and  owing  from  defendant  to  plaintiff 
and  unpaid. 

Wherefore,  plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $96.60,  interest  and  costs. 

County 

I. 

Plaintiff  I'ealleges  as  though  set  out  herein  in  full 
all  of  the  allegations  of  Paragraphs  I,  II,  III,  IV, 
VII,  VIII,  IX,  X,  XI,  XII,  XIII,  XIV,  and  XV 
of  Count  I  of  this  Complaint. 

II. 

Heretofore,  and  on  or  about  November  3,  1943, 
the  Collector  of  Internal  Revenue  for  the  First  Dis- 
trict of  California,  issued  and  sent  to  plaintiff  his 
Notice  and  Demand  for  Tax  Due  Tender  the  Fed- 
eral Insurance  Contributions  Act  demanding  pay- 
ment within  ten  (10)  days  from  said  date  of  tlie 
sum  of  $78.00  tax,  and  interest  in  the  sum  of  $18.65, 
a  total  of  $96.65,  alleged  to  be  due  for  the  period, 
July  1,  1939  to  September  30,  1939,  under  the  pi-o- 
visions  of  said  Act  on  the  assumed  or  alleged  earn- 
ings of  News  Vendors  selling  the  San  Francisco 
Chronicle  in  the  Citv  of  San  Francisco. 
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III. 

Thereafter,  and  on  or  about  the  13th  day  of  No- 
vember, 1943,  plaintiff  paid  said  sum  to  the  Collector 
of  Internal  Revenue  for  the  First  District  of  Cali- 
fornia and  at  the  same  time  filed  its  written  Protest 
and  Claim  for  Refund  of  the  said  sum  of  $96.65.  A 
copy  of  said  written  Protest  and  Claim  for  Refund 
is  hereunto  attached  marked  Exhibit  "7"  and  is  by 
this  reference  made  a  part  hereof.  Plaintiff  in  said 
written  Protest  and  Claim  for  Refund  stated  the 
grounds  of  said  Protest  and  the  basis  of  the  said 
Claim  for  Refund. 

IV. 

That  there  is  no  liability  of  plaintiff  under  the 
Federal  Insurance  Contributions  Act  for  the  sum  of 
$78.00  tax,  and  interest  in  the  sum  of  $18.65,  a  total 
of  $96.65,  or  any  other  sum,  upon  the  assumed  or 
alleged  earnings  of  news  vendors  selling  the  San 
Francisco  Chronicle  in  the  City  and  County  of  San 
Francisco,  State  of  California,  for  and  during  the 
period,  July  1,  1939  to  September  30,  1939.  [10] 

V. 

No  part  of  the  sum  of  $96.65  claimed  by  plaintiff 
as  a  refund  as  alleged  in  Paragraph  III  hereof  has 
been  repaid,  nor  has  the  same  been  credited  upon 
the  admitted  liability  for  Federal  Insurance  Con- 
tributions Tax  of  plaintiff  and  the  whole  thereof, 
together  with  interest  thereon  as  allowed  by  law 
is  wholly  due  and  owing  from  defendant  to  plaintiff 
and  unpaid. 
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Wherefore,  plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $96.65,  interest  and  costs. 

Count  VI. 

I. 

Plaintiff  realleges  as  though  set  out  herein  in 
full  all  of  the  allegations  of  Paragraphs  I,  II,  III, 
IV,  Vn,  VIII,  IX,  X,  XI,  XII,  XIII,  XIV  and 
XV  of  Count  I  of  this  Complaint. 

II. 

Heretofore,  and  on  or  ahont  February  8,  1944, 
the  Collector  of  Internal  Revenue  for  the  First 
District  of  California,  issued  and  sent  to  plaintiff 
his  Notice  and  Demand  for  Tax  Due  Under  the 
Federal  Insurance  Contiibutions  Act  demanding 
payment  within  ten  (10)  days  from  said  date  of 
the  sum  of  $78.00  tax,  and  interest  in  the  sum  of 
$18.70,  a  total  of  $96.10,  alleged  to  be  due  for  the 
period,  October  1,  1939,  to  December  31,  1939,  under 
the  provisions  of  said  Act  on  the  assumed  or  alleged 
earnings  of  News  Vendors  selling  the  San  Fran- 
cisco riivoiiicle  in  the  City  of  San  Francisco.  [11] 

III. 

Thereafter,  and  on  or  about  the  18th  day  of  Feb- 
ruary, 1944,  plaintiff  paid  said  snm  to  the  Collector 
of  Internal  Revenue  for  the  First  District  of  Cali- 
fornia and  at  the  same  time  filed  its  written  Protest 
and  Claim  for  Refund  of  the  said  sum  of  $96.70. 
A  copy  of  said  written  Protest  and  Claim  for  Refund 
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is  hereunto  attached  marked  Exhibit  "8"  and  is 
by  this  reference  made  a  part  hereof.  Plaintiff 
in  said  written  Protest  and  Claim  for  Refimd  stated 
the  groimds  of  said  Protest  and  the  basis  of  the  said 
Claim  for  Refund. 

IV. 

That  there  is  no  liability  of  plaintiff  under  the 
Federal  Insurance  Contributions  Act  for  the  sum 
of  $78.00  tax,  and  interest  in  the  sum  of  $18.70,  a 
total  of  $96.70,  or  any  other  sum,  upon  the  assumed 
or  alleged  earnings  of  news  vendors  selling  the  San 
Francisco  Chronicle  in  the  City  and  County  of  San 
Francisco,  State  of  California,  for  and  during  the 
period,  October  1,  1939,  to  December  31,  1939. 

V. 

No  part  of  the  sum  of  $96.70  claimed  by  plaintiff 
as  a  refund  as  alleged  in  Paragraph  III  hereof  has 
been  repaid,  nor  has  the  same  been  credited  upon 
the  admitted  liability  for  Federal  Insurance  Con- 
tributions Tax  of  plaintiff  and  the  whole  thereof, 
together  with  interest  thereon  as  allowed  by  law  is 
wholly  due  and  owing  from  defendant  to  plaintiff 
and  unpaid. 

Wherefore,  plaintiff  demands  judgment  against 
defendant  for  the  sum  of  $96.70,  interest  and  costs. 

Count  VII. 

I. 

Plaintiff  realleges  as  though  set  out  herein  in 
full  all  of  the  allegations  of  Paragraphs  I,  II,  III, 
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IV,  VII,  VIII,  IX,  X,  XI,  XII,  XIII,  XIV  and 
XV  of  Count  I  of  this  Complaint. 

n. 

Heretofore,  and  on  or  about  May  4,  1944,  the 
Collector  of  Internal  Revenue  for  the  First  District 
of  California,  issued  and  sent  to  plaintiff  his  Notice 
and  Demand  for  Tax  Due  Under  the  Federal  Insur- 
ance Contriliutions  Act  demanding  payment  within 
ten  (10)  days  from  said  date  of  the  sum  of  $78.00 
tax,  and  interest  in  the  sum  of  $18.66,  a  total  of 
$96.66,  alleged  to  be  due  for  the  period,  January  1, 
1940,  to  March  31,  1940,  under  the  provisions  of 
said  Act  on  the  assumed  or  alleged  earnings  of  News 
Vendors  selling  the  San  Francisco  Chronicle  in  the 
City  of  San  Francisco. 

III. 

Thereafter,  and  on  or  about  the  13th  day  of  May, 
1944,  plaintiff  paid  said  sum  to  the  Collector  of  In- 
ternal Revenue  for  the  First  District  of  California 
and  at  the  same  time  led  its  written  Protest  and 
Claim  for  Refund  of  the  said  sum  of  $96.66.  A 
copy  of  said  written  Protest  and  Claim  for  Refund 
is  hereunto  attached  marked  Exhibit  "9"  and  is  by 
this  reference  made  a  part  hereof.  Plaintiff  in 
said  written  Protest  and  Claim  for  Refund  stated 
the  groimds  of  said  Protest  and  the  basis  of  the 
said  Claim  for  Refund. 

IV. 

That  there  is  no  liability  of  plaintiff  under  the 
Federal  Insurance  Contributions  Act  for  the  sum 
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of  178.00  tax,  and  interest  in  the  sum  of  $18.66,  a 
total  of  196.66,  or  any  other  sum,  upon  the  assumed 
or  alleged  earnings  of  news  vendors  selling  the  San 
Franeisoo  Chronicle  in  the  City  and  County  of  San 
Francisco,  State  of  California,  for  and  during  the 
period,  January  1,  1940,  to  March  31,  1940. 

V. 

No  part  of  the  sum  of  $96.66  claimed  by  plaintiff 
as  a  refund  as  alleged  in  Paragraph  III  hereof  has 
been  repaid,  nor  has  the  same  been  credited  upon 
the  admitted  liability  for  Federal  Insurance  Con- 
tributions Tax  of  plaintiff  and  the  whole  thereof, 
together  with  interest  thereon  as  allowed  by  law  is 
wholly  due  and  owing  from  defendant  to  plaintiff 
and  unpaid.  [13] 

Wherefore,  plaintiif  demands  judgment  against 
defendant  for  the  sum  of  $96.66,  interest  and  costs. 

Count  VIII. 

I. 

Plaintiff  realleges  as  though  set  out  herein  in 
full  all  of  the  allegations  of  Paragraph  I,  II,  III, 
IV,  VII,  VIII,  IX,  X,  XI,  XIT,  XIII,  XIV  and 
XV  of  Count  I  of  this  Complaint. 

II. 

Heretofore,  and  on  or  about  August  4,  1944,  the 
Collector  of  Internal  Revenue  for  the  First  District 
of  California,  issued  and  sent  to  plaintiff  his  Notice 
and  Demand  for  Tax  Due  Under  the  Federal  In- 
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suraiice  Contributions  Act  demanding  payment 
within  ten  (10)  days  from  said  date  of  the  sum  of 
$78.00  tax,  and  interest  in  the  sum  of  $18.66,  a 
total  of  $96.66,  alleged  to  be  due  for  the  i)eriod, 
April  1,  1940,  to  June  30,  1940,  under  the  provisions 
of  said  Act  on  the  assumed  or  alleged  earnings  of 
News  Vendors  selling  the  San  Francisco  Chronicle 
in  the  City  of  San  Francisco. 

III. 

Tliereafter,  and  on  or  alxuit  Ihc  14tli  day  of  Au- 
gust, 1944,  plaintiff  paid  said  sum  to  the  Collector 
of  Internal  Revenue  for  the  First  Distiict  of  Cali- 
fornia and  at  the  same  time  filed  its  written  Protest 
and  Claim  for  Refund  of  the  said  sum  of  $96.66. 
A  copy  of  said  written  Protest  and  Claim  for  Refund 
is  hereunto  attached  marked  Exhibit  "10"  and  is 
by  this  reference  made  a  ])art  hereof.  Plaintiff 
in  said  written  Protest  and  Claim  for  Refund  staled 
the  grounds  of  said  Protest  and  the  basis  of  the 
said  Claim  for  Refund. 

IV. 

That  there  is  no  liability  of  ])laintiff'  under  the 
Federal  Insurance  Contrilmtions  Act  for  the  sum 
of  $78.00  tax,  and  interest  in  the  sum  of  $18.66,  a 
total  of  $96.66,  or  any  other  sum,  upon  the  assumed 
or  alleged  earnings  of  news  vendors  selling  the  San 
Francisco  Chronicle  in  the  City  and  County  of  San 
Froncigco,,  State  of  California,  for  and  during  tl  «• 
period,  April  1,  1940,  to  June  30,  1940. 
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V. 

No  part  of  the  sum  of  $96.66  claimed  by  plaintiff 
as  a  refmid  as  alleged  in  Paragraph  III  hereof  has 
been  repaid,  nor  has  the  same  been  credited  upon 
the  admitted  liability  for  Federal  Insurance  Con- 
tributions Tax  of  plaintiff  and  the  whole  thereof, 
together  with  interest  thereon  as  allowed  by  law 
is  wholly  due  and  owing  from  defendants  to  plaintiff 
and  unpaid. 

Wherefore,  plaintiff  demands  judgment  against 
defendant  for  the  sum  of  |96.66,  interest  and  costs. 

Count  IX. 

I. 

Plaintiff  realleges  as  though  set  out  herein  in  full 
all  of  the  allegations  of  Paragraph  I,  II,  III,  IV, 
VII,  VIII,  IX,  X,  XI,  XII,  XIII,  XIV  and  XV 

of  Count  I  of  this  Complaint. 

II. 

Heretofore,  and  on  or  about  January  26,  1945, 
the  Collector  of  Internal  Revenue  for  the  First 
District  of  Califoi'uia,  issued  and  sent  to  plaintiff 
his  Xotice  and  Demand  for  Tax  Due  Under  the 
Ft'deral  Insurance  Contributions  Act  demanding 
])ayment  within  ten  (10)  da^^s  from  said  date  of  the 
sum  of  $89.94  tax,  and  interest  in  the  sum  of  $21.40, 
a  total  of  $111.34,  alleged  to  be  due  for  the  period, 
Oeto'oer  1,  1940,  to  December  31,  1940,  under  the 
provisions  of  said  Act  on  the  assumed  or  alleged 
earnings  of  News  Vendors  selling  the  San  Francisco 
Chronicle  in  the  Citv  of  San  Francisco. 
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III. 

Thereafter,  and  on  or  aljout  the  3rd  day  of  Fel)- 
ruary,  1945,  plaintiff  paid  said  sum  to  the  Collector 
of  Internal  Revenue  for  the  First  District  of  Cali- 
fornia and  at  the  same  time  filed  its  written  Protest 
and  Claim  for  Refund  of  the  said  sum  of  $111.34. 
A  copy  of  said  written  Protest  and  Claim  for  Refund 
is  hereunto  attached  marked  Exhibit  "11"  and  is 
by  this  reference  made  a  part  hereof.  Plaintiff 
in  said  written  Protest  and  Claim  for  Refund  stated 
the  grounds  of  said  Protest  and  the  Ijasis  of  the  said 
Claim  for  Refund.  [15] 

IV. 

That  there  is  no  liability  of  i)laintiff  under  the 
Federal  Tusurance  Contributions  Act  for  the  sum 
of  $80.94-  tax,  and  interest  in  the  sum  of  $21.40.  a 
total  of  $111.34,  or  any  other  sum.  upon  the  assumed 
or  allecced  earninc^s  of  news  vendors  sollius^  the  San 
Francisco  Chronicle  in  the  City  and  County  of  San 
Francisco,  State  of  California,  for  and  during  the 
period,  October  1,  1940,  to  December  31,  1940. 


No  part  of  the  sum  of  •$'111.34  claimed  by  plaintiff 
as  a  refund  as  alleged  in  Paragraph  III  hereof  hjis 
been  repaid,  nor  has  the  same  been  credited  upon 
the  admitted  liability  for  Federal  Insurance  Con- 
tributions Tax  of  ])laintifF  au'l  the  whole  thereof, 
together  with  interest  thereon  as  allowed  by  law- 
is  wholly  due  and  owing  from  defendant  to  plaintiff 
and  unpaid. 
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Wherefore,  plaintiff  demands  judgment  against 
defendant  for  the  smn  of  $111.34,  interest  and  costs. 
That  by  reason  of  the  premises,  plaintiff  is  en- 
titled to  judgment  against  defendant  for  the  aggi'e- 
gate  sum  of  $1,073.26,  together  with  interest  as 
prayed  in  each  cause  of  action  hereinabove  pleaded, 
as  provided  by  law;  for  costs  of  suit,  and  for  such 
other  relief  as  to  the  Court  may  seem  meet  and  just. 
Dated:  San  Francisco,  California,  October  11, 
1945. 

FINK  &  KEYSTON, 
By  GROVE  J.  FINK, 

Attorneys  for  Plaintiff. 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

E.  L.  Labadie,  being  first  duly  sworn,  deposes  and 
says : 

That  he  is  Secretary-Treasurer  of  the  Chronicle 
Publishing  Company,  the  plaintiff  named  herein; 
that  he  has  read  the  above  and  foregoing  Complaint 
and  knows  the  contents  thereof;  that  the  same  is 
true  of  his  own  knowledge,  except  those  matters 
stated  on  information  and  belief,  and  as  to  those 
matters  he  believes  them  to  be  true. 
E.  L.  LABADIE 

Subscribed  and  sworn  to  before  me  this  11th  day 
of  October,  1945. 

[Seal]  KATHARINE  T.  McDONNELL, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed]:  Filed  Oct.  11,  1945. 
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Note 

The  exhibits  attached  to  the  complaint  are  identi- 
cal with  exhibits  offered  in  evidence.  The  following 
table  shows  the  exhibit  number  in  the  complaint  and 
the  corresponding  exhibit  number  of  the  same  docu- 
ment as  introduced  in  evidence. 


Exhibit  Number 

Plaintiff's  Exhibit 

In  Complaint 

Number 

in  Evidence 

1 

25 

2 

26 

3 

4 

••■'        4 

27 

5 

28 

6 

29 

7 

30 

8 

31 

9 

32 

10 

33 

11 

34 
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District  Court  of  the  United  States  for  the  Northern 
District  of  California,  Southern  Division 

Civil  Action  File  No.  25231-R 

THE  CHRONICLE  PUBLISHING  COMPANY, 

a  corporation, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant, 

SUMMONS  IN  A  CIVIL  ACTION 

To  the  above  named  Defendant: 

You  are  hereby  summoned  and  required  to  serve 
upon  Messrs.  Fink  &  Keyston,  plaintiff's  attorneys, 
whose  address  is:  1018  Hearst  Building,  San  Fran- 
cisco, Calif,  an  answer  to  the  complaint  which  is  here- 
with served  upon  you,  within  60  days  after  service  of 
this  summons  upon  you,  exclusive  of  the  day  of  serv- 
ice. If  you  fail  to  do  so,  jude^ment  by  default  will  be 
taken  against  you  for  the  relief  demanded  in  the 
complaint. 

[Seal  of  Court*]  C.  W.  CALBREATH, 
Clerk  of  Court. 
By  WM.  J.  CROSBY, 
Deputy  Clerk. 

Date :     Oct.  11,  1945. 

(Return  on  Service  of  Writ.)  [19] 

[Endorsed] :  Received  Oct.  16,  1945,  U.  S.  Mar- 
shal's  Office,  Can  Francisco.  Calif.,  Civil  26749,  Filed 
Oct.  18,  1945. 
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[Title  of  District  Court  and  Cause.] 
ANSWER 
For  answer  to  the  complaint  filed  herein,  defend- 
ant states  as  follows : 

1.  Defendant  admits  the  allegations  of  para- 
graphs T,  II,  VI  and  VII  of  Coimt  I  and  ])aragraph 
III  in  each  of  Counts  II,  III,  and  V  to  IX,  inclu- 
sive, of  the  comi)laint. 

2.  Defendant  denies  the  allegations  of  para- 
grai)hs  XV,  XV I,  and  XVII  of  Count  I  and  para- 
graphs IV  and  V  in  each  of  Counts  II  to  IX,  inclu- 
sive, of  the  complaint. 

3.  Defendant  has  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  trutli  of  the 
allegations  of  paragraphs  IV,  IX,  XI,  XII,  XIII 
and  XIV  of  Count  T  of  the  com]ilaint  nnd  therefore 
denies  every  allegation  therein. 

4.  Answering  paragraph  V  of  Count  I  and  ])ara- 
graph  11  in  each  of  Ciuiiits  IT  to  IX,  inclusive,  of 
the  complaint,  defendant  admits  the  allegations 
thereof,  except  that  defendant  denies  that  the  tax 
therein  referred  to  was  based  on  the  assumed  or 
alleged  earnings  of  news  vendors  selling  the  San 
Francisco  Chronicle  in  the  City  of  San  Francisco, 
and  alleges  that  said  tax  was  measured  by  the  re- 
muneration received  by  said  vendors  as  employees 
of  the  plaintiff  in  the  sale  of  said  newspaper. 

5.  Answering  paragraph  VIII  of  Count  I  of  the 
complaint,  [20]  defendant  admits  the  allegations  of 
the  first  sentence  thereof  and  denies  the  allegations 
of  the  second  sentence  thereof. 
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6.  Answering  paragraph  X  of  Coinit  I  of  the 
complaint,  defendant  admits  that  Exhibit  ''3"  to 
the  complaint  is  a  true  copy  of  a  document  executed 
by  the  persons  whose  signatures  are  subscribed 
thereto,  but  denies  every  other  allegation  therein. 

7.  Answering  paragraph  I  in  each  of  Coimts  II 
to  IX,  inclusive,  of  the  complaint,  defendant  incor- 
porates by  reference  its  answer  to  the  paragraphs  of 
the  complaint  therein  referred  to. 

8.  x\nswering  paragraph  III  of  Count  IV  of  the 
complaint,  defendant  admits  the  allegations  thereof, 
except  with  respect  to  the  date  of  August  7,  1943, 
which  is  denied  and  is  alleged  to  be  August  9,  1943. 

Wherefore,  defendant  prays  that  judgment  be  en- 
tered against  plaintiff  for  costs  and  all  other  proper 
relief. 

/s/  FRANK  J.  HENNESSY, 
United  States  Attorney, 
Attorney  for  Defendant. 
[Endorsed]:     Filed  Jan.  15,  1946.  [21] 


District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Califor- 
nia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Monday,  the  28th  day  of  January,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty-six. 
Present:  The  Honorable  Louis  E.  Goodman, 
District  Judge. 
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Nos.  25230-G,  25231-G 

THE  CHRONICLE  PUBLISHING  CO., 

vs. 

UNITED  STATES  OF  AMERICA. 

Minute  Ordor  of  January  28,  1946 

ORDER  SETTING  CASES  FOR  TRIAL 
The  two  above-entitled  eases  came  on  rei^ularly 
this  day  for  liearinij^  of  motic^n  to  set  for  trial  in  each 
case.  After  hearinsj^  G.  D.  Keyston,  Esq.,  attorney 
for  [)laintiff,  and  E.  Bonsall,  Esq.,  Assistant  U.  S. 
Attorney,  it  is  ordered  that  trial  of  these  cases  be 
set  for  March  28,  1946  (Court).  [22] 


In  the  Southern  Division  of  the  United  States  Dis- 
trict Court  for  the  Nortliern  District  of  Cali- 
fornia 

No.  25231 

THE  CHRONICLE  PUBLISHING  COMPANY, 
a  Corporation, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

This  cause  cominc^  on  for  trial,  both  parties  ap- 
pearing by  counsel,  and  having  been  submitted  to  the 
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court  for  trial  without  a  jury  and  the  court  now 
here  after  hearing  all  the  evidence  adduced  and  be- 
ing fully  advised  in  th.e  premises,  and  having  made 
its  findings  of  fact  and  conclusions  of  law,  finds  the 
issues  for  the  defendant. 

Therefore,  it  is  hereby  ordered,  adjudged  and  de- 
creed that  the  plaintiff  take  nothing ;  that  the  action 
be  and  it  is  hereby  dismissed  on  the  merits;  that 
the  defendant  have  and  recover  from  the  plaintiff 
its  costs  in  the  action,  and  that  the  defendant  have 
execution  therefor. 

LOUIS  E.  GOODMAN, 
District  Judge. 

Entered  April  28th,  1947. 

[Endorsed]:  Lodged,  2/17/47.  Filed  and  en- 
tered April  29,  1947.  [23] 


District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  Southern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  and  County  of  San  Francisco,  on  Tues- 
day, the  29th  day  of  April,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  forty-seven. 

Present:  The  Honorable  Louis  E.  Goodman, 
District  Judsre. 
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Civ.  No.  25230-G 

THE  CHRONICLE  PUBLISHING  CO.,  Etc.,  vs. 

UNITED  STATES. 

Civ.  No.  25231-G 

THE  CHRONICLE  PUBLISHING  CO.,  Etc.,  vs. 
UNITED  STATES. 

Civ.  No.  25228-G 

HEARST   PUBLICATIONS,  INC.,  Etc.,  vs. 
UNITED  STATES. 

Civ.  No.  25229-G 

HEARST  PUBLICATIONS,   INC.,  Etc.,  vs. 
UNITED  STATES. 

Minute  Order  of  April  29,  1947 

ORDER  THAT  ENC}ROSSED  FINDINGS  AND 
JUDGMENTS  BE  FILED  AND  ENTERED 

These  cases  lieretofore  having  been  tried  before 
the  Court  sittius:  without  a  jury,  and  the  Court  hav- 
ing found  in  favor  of  the  defendant  upon  findings 
of  fact  and  conclusions  of  law  and  the  defendant 
having  submitted  r)roposed  findings  and  the  plain- 
tiffs having  submitted  proposed  amendments 
thereto,  and  the  Court  thereafter  having  ordered  the 
proposed  findings  submitted  by  the  defendant  en- 
grossed, and  the  proposed  findings  thereafter  hav- 
ing been  engrossed,  it  is  Ordered  that  said  engrossed 
findings  and  the  judgments  herein  be  filed  and  en- 
tered in  the  form  presented  and  signed.  [24] 
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In  the  Distiict  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern 
Division 

No.  25231-G 

THE  CHRONICLE  PUBLISHING  COMPANY, 
a  Corporation, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

MOTION  FOR  LEAVE  TO  ENTER  APPEAR- 
ANCE OF  ADDITIONAL  ATTORNEYS 
FOR  PLAINTIFF 

Plaintiff  moves  the  court  to  enter  an  order  per- 
mitting- Re.o^inald  H.  Linforth  and  James  I.  John- 
son to  file  their  appearance  as  additional  attorneys 
for  the  plaintiff. 

GROVE  J.  FINK, 
FINK  &  KEYSTON, 
By  GROVE  J.  FINK, 

Attorneys  for  Plaintiff. 

Consent  to  Entry  of  Order 
Consent  is  hereliy  given  to  the  entry  of  the  order 
requested  in  the  foregoins:  motion,  without  notice. 
Dated  :     July  11,  1947. 

/s/  FRANK  J.  HENNESSY, 

Attorney  for  Defendant. 
By  C.  ELMER  COLLETT, 
Asst.  U.  S.  Attorney. 
[Endorsed] :     Filed  July  14,  1947.  [25] 
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[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  LEAVE  TO  ENTER 

APPEARANCES 
On  motion  of  plaintiff,  and  pursuant  to  tlie  con- 
sent of  defendant,  leave  is  hereby  granted  Reginald 
H.  Linforth  and  James  T.  Johnson  to  file  their 
respective  ai)pearances  in  the  above-entitled  action 
as  additional  attorneys  for  plaintiff  therein. 
Dated:     July  14,  1947. 

MICHAEL  J.  ROCTTE, 

United  States  District  Judge. 
[Endorsed]:     Filed  July  14,  1947.  [26] 


[Title  of  District  Couit  and  Cause.] 
APPEARANCES 

The  undersigned,  Reginald  IT.  Tiinforth  and 
James  I.  Johnson,  in  pursuance  of  aii  order  of  the 
above-entitled  court,  granting  them  leave  so  to  do, 
hereby  enter  their  respective  appearances  as  addi- 
tional attorneys  for  ])laintiff  in  the  above-entitled 
action. 

Dated:     July  14,  1947. 

/s/  REGINALD  H.  LINFORTH, 
910  Crocker  Building, 
San  Francisco,  California, 
Sutter  4815. 
/s/  JAMES  I.  JOHNSON, 

910  Crocker  Building, 

San  Francisco,  California, 
Sutter  4815. 
[Endorsed] :     Filed  July  14,  1947.  [27] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 
OF  APPEALS  UNDER  RULE  73(b) 

Notice  is  hereby  given  that  The  Chronicle  Pub- 
lishing Company,  a  corporation,  hereby  appeals  to 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
from  the  final  judgment  entered  in  this  action  on 
April  29,  1947. 

GROVE  J.  FINK, 
FINK  &  KEYSTON, 
By  GROVE  J.  FINK. 

REGINALD  H.  LINFORTH, 
JAMES  I.  JOHNSON, 
Attorneys  for  Appellant  The  Chronicle  Publishing 
Company. 
Of  Counsel. 
Calkins.  Hall,  Linforth  &  Conrad 

[Endorsed]:     Filed  July  21,  1947.  [28] 


[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

The  Premium  on  This  Bond  Is  $10  Per  Annum. 

Whereas,  the  plaintitf  in  the  above-entitled  action 
is  about  to  appeal  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit  from  a  judgment 
entered  against  it  in  said  action  in  the  District  Court 
of  the  United  States,  for  the  Northern  District  of 
California,  Southern  Division,  in  favor  of  the  de- 
fendant in  said  action,  on  the  29th  day  of  April, 
1947. 
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Now,  Therefore,  in  consideration  of  the  premises 
and  of  such  appeal,  the  undersigned,  Maryland  Cas- 
ualty Com])any,  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  State  of  Maryland 
and  duly  authorized  to  transact  a  general  surety 
business  in  the  State  of  California,  does  undertake 
and  promise  on  the  part  of  the  appellant  that  the 
said  appellant  will  pay  all  damages  and  costs  which 
may  be  awarded  against  it  on  the  appeal  or  on  a 
[29]  dismissal  thereof  not  exceeding  the  sum  of 
$250.00,  to  which  amount  it  acknowledges  itself 
bound. 

Tn  Witness  Whereof  the  cor])orate  seal  and  name 
of  the  said  surety  company  is  hereto  affixed  and 
attested  at  San  Francisco,  California,  by  its  duly 
authorized  officer  this  18th  day  of  July,  1947. 

In  case  of  a  breach  of  any  condition  hereof  the 
above-entitled  court  may,  upon  notice  to  said  Mary- 
land Casualty  Com])any.  surety  hereunder,  of  not 
less  than  ton  days,  proceed  snmmnrily  in  the  above- 
entitled  action  or  proceeding  to  ascertain  the  amount 
which  said  surety  is  bound  to  pay  on  account  of 
such  breach,  and  render  judgment  against  said 
surety  and  award  execution  therefor. 

[Seal]  MARYLAND  CASUALTY 

COMPANY, 
By  /s/  H.  M.  VREELAND,  JR., 

Attorney  in  Fact. 

[Endorsed] :     Filed  July  21,  1947.  [30] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  FOR  EXTENSION  OF  THE 
TIME  FOR  FILING  THE  RECORD  ON  AP- 
PEAL AND  DOCKETING  THE  ACTION 

It  Is  Hereljy  Sti] filiated  by  and  between  the  par- 
ties hei'eto  through  their  respective  attorneys  of 
record : 

That  an  order  may  be  entered  extending  the  time 
for  filing  the  record  on  appeal  and  docketing  the 
action  on  the  appeal  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  final  judgment 
entered  in  this  action  on  April  29,  1947,  notice  of 
which  appeal  has  been  filed  by  plaintiff. 
Dated:     August  20,  1947. 

/s/  REGINALD  H.  LINFORTH, 
/s/  JAMES   I.   JOHNSON, 

Attorneys  for  Plaintiff. 
/s/  FRANK  J.  HENNESSY, 
U.  S.  Attorney, 

Attorney  for  Defendant. 
[Endorsed] :     Filed  Aug.  21,  1947.  [31] 


[Title  of  District  Coui-t  and  Cause.] 

ORDER  EXTENDING  TIME  TO  PILE  THE 
RECORD  ON  APPEAL  AND  DOCKET 
THE  ACTION  ON  APPEAL 

Pursuant  to  the  stipulation  of  the  parties  hereto, 
it  is  hereby  ordered  that  the  time  for  filing  the  rec- 
ord on  appeal  and  docketing  the  action  on  the  ap- 
peal to  the  Circuit  Court  of  Appeals  for  the  Ninth 
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Circuit  from  the  liiial  judgment  entered  iii  this  ac- 
tion on  April  29,  1947,  notice  of  \Ylnch  appeal  has 
been  filed  by  ])laintiff,  be,  and  the  same  hereby  is, 
extended  to  and  including  October  18,  1947. 
Dated :     August  21st,  1947. 

LOUIS  E.  (GOODMAN, 
U.  S.  District  Judge. 
[Endorsed]  :     Filed  Aug.  21,  1947.  [32] 


[Title  of  District  Court  and  Cause.] 

WITHDRAWAL  OF  ATTORNEYS 

Whereas,  Grove  .1.  Fink,  of  the  firm  of  Fink  & 
Keyston,  died  on  the  23rd  day  of  July,  1947,  said 
firm,  witli  the  consent  of  plaintiff  appended  hereto, 
hereby  withdraws  as  attorneys  for  plaintiff  in  the 
above-entitled  action. 

Dated:     August  19,  1947. 

FINK  &  KEYSTON, 
By  /s/  GARTON  D.  KEYSTON. 

Consent  to  AVithdrawal 

The  Chronicle  Publishing  Company  hereby  con- 
sents to  the  withdi'awal  of  Fink  &  Keyston  as  its 
attorneys  in  the  above-entitled  action,  leaving  Regi- 
nald H.  Linforth  and  James  I.  Johnson  as  its  sole 
attorneys  in  said  action. 

Dated:     August  19,  1947. 

[Seal]  THE  CHRONICLE 

PUBLISHING  COMPANY, 
By  /s/  L.  DENNY. 

[Endorsed]:     Filed  Aug.  21,  1947.  [33] 
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[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  LEAVE  TO  WITHDRAW 
AS  ATTORNEYS 

Pursuant  to  the  consent  of  plaintiff  filed  herein, 
leave  is  hereby  given  to  Messrs.  Fink  &  Keyston  to 
withdraw  as  attorneys  for  the  plaintiff  in  the  above- 
entitled  action. 

Dated :     August  21st,  1947. 

LOUIS  E.  GOODMAN, 

U.  S.  District  Judge. 

Consent  is  hereby  given  to  the  granting  of  the 
foregoing  order  without  notice. 

/s/  FRANK  J.  HENNESSY, 

U.  S.  Atty., 
Attorneys  for  Defendant. 
/s/  REGINALD  H.  LINFORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  Aug.  21,  1947.  [34] 


[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  THE  POINTS  UPON 
WHICH  APPELLANT  INTENDS  TO 
RELY  UPON  APPEAL 

Appellant  intends  to  rely  upon  each  of  the  fol- 
lowing points. 

1.     The  court  erred  in  holding  that  the  news 
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vendors  involved  v,ei-e  emplo}'ees  of  plaintiff 
and  were  not  independent  contractors. 

2.  Tl;e  conri  erred  in  the  findin<::s  of  fact 
upon  which  its  decision  was  based. 

3.  The  court  erred  in  its  conclusions  of  law. 

/s/  REGINATJ)  H.  T.INFORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Appellant. 

Received  a  true  co))y  of  the  foregoing  this  24th 
day  of  September,  1947. 

WILLIAM  E.  LICKING, 

Asst.  U.  S.  Atty., 
Attorney  f(»r  Appellee. 

[Endorsed]:     Piled  Sept.  24,  1947.  [35] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AS  TO  THE  RECORD  ON 
APPEAL 

It  is  hereby  stijnilated  by  and  between  the  parties 
hereto,  through  their  respective  attorneys  of  record: 

1.  Tliat  the  following  are  designated  as  the  parts 
of  the  record,  proceedings  and  evidence  to  be  in- 
cluded ill  the  record  on  appeal: 

(a)  The  coni])laint. 

(b)  The  summons. 

(c)  The  answer  to  the  complaint. 

(d)  Order  relative  to  consolidation  and  setting 
case  for  trial  on  March  28,  1946,  entered  January 
28,  1946. 
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(e)  Motion  for  judgment  on  pleadings  filed 
March  22,  1946. 

(f)  Order  consolidating  for  trial  cases  Nos. 
25228,  25229.  25230,  and  25231,  entered  March  28, 
1946.  [36] 

(g)  Motion  for  judgment,  filed  April  2,  1946. 
(h)     A  complete  transcript  of  all  the  evidence 

and  proceedings. 

(i)  All  exhibits  identified,  offered  or  introduced 
in  evidence,  l)eing  plaintiff's  exhibits  Nos.  1  through 
53,  both  inclusive,  and  defendant's  exhibits  A 
through  Z,  both  inclusive,  AA,  AB,  AC,  AD,  AE, 
AF,  AG,  AH,  AI,  AJ. 

(j)     Order  submitting  ease,  entered  July  29,  1946. 

(k)  Order  that  judgment  be  for  defendant  upon 
findings  to  be  presented,  entered  January  2,  1947. 

(1)     Opinion,  filed  January  2,  1947. 

(m)  Defendant's  request  for  findings,  filed  Jan- 
uary 28,  1947. 

(n)  Stipulation  extending  time  to  file  objec- 
tions, amendments  and  additions  to  fuidings,  filed 
February  7,  1947. 

(o)  Plaintiff's  objections  and  suggestions  for 
amendments  and  additions  to  findings,  filed  Febru- 
ary 18,  1947. 

(p)  Order  settling  findings  of  fact  and  conclu- 
sions of  law,  filed  February  27,  1947. 

(q)     Finding,  filed  April  29,  1947. 

(r)  Judgment,  filed  April  29,  1947,  together  with 
order  that  findings  and  judgment  be  entered  and 
filed,  entered  April  29,  1947. 
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(s)  Motion  relative  to  appearances,  filed  July 
14,  1947. 

(t)  Order  permitting  additional  api)earances, 
filed  July  14,  1947. 

(u)  AjVpea ranee  of  Reginald  H.  Linfortli  and 
James  I.  Johnson,  filed  July  14,  1947. 

(v)     Notice  of  A])i)eal,  filed  July  21,  1947. 

(w)     Cost  Bond  on  Api)eal,  filed  July  21.  1947. 

(x)  Witlidrnwal  <d'  Attorjieys,  tiled  August  21, 
1947. 

(y)  Order  (Tranting  Leave  to  F"ink  &  Keyston 
to  Withdraw  as  Attorneys,  filed  August  21,  1947. 

(z)     Stij)ulation,  filed  August  21,  1947. 

(aa)  Order  Extending  Time  to  File  Record  on 
Appeal  mid  Docket  the  Action,  filed  August  21,  1947. 

(bb)  Statement  of  Points  on  AVliich  Ap]iellant 
Intends  to  Rely  I"^pon  Appeal. 

(cc)  This  Stipulation  as  to  the  Record  on  Ap- 
peal. 

2.  That  those  parts  of  the  record,  proceedings 
and  evidence  described  in  items  l(e)-l(q),  both  in- 
clusive, are  identical  with  those  parts  of  the  record, 
proceedings  and  evidence  described  in  items  1(e)- 
1  (q)  of  the  Stipulation  as  to  the  Record  on  Appeal 
in  case  No.  25228  (the  cases  being  consolidated  for 
trial) ;  that  copies  thereof  need  not  be  sent  up  with 
the  record  on  appeal  in  this  case,  but  that  the  copies 
or  originals  thereof  included  in  the  record  on  ap- 
peal in  case  No.  25228  shall  be  incorporated  by  ref- 
erence in  the  record  on  appeal  in  this  case. 
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Dated:     September  18,  1947. 

/s/  REGINALD  H.  LINFORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Plaintiff. 

/s/  FRANK  J.  HENNESSY, 

U.  S.  Attorney. 
/s/  W.  E.  LICKING, 

Asst.  U.  S.  Atty., 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  Sept.  24,  1947.  [38] 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

District   Court  No.   25231-0 

THE  CHRONICLE  PUBLISHING  CO.,  a  Cor- 
poration, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

ORDER  ENLARGING  THE  TIME  IN  WHICH 
TO  FILE  THE  RECORD  ON  APPEAL 

On  motion  of  appellant,  and  for  good  cause  shown, 
the  time  in  which  the  appellant  may  file  the  record 
on  appeal  and  docket  the  action  on  a])peal  in  the 
above-entitled  case,  numbered  25231-G  in  the  Dis- 
trict Court  of  the  United  States  for  the  Northern 
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District  of  California,  Southern  Division,  is  hereby 
extended  to  and  including  November  18,  1947. 

Dated  this  Kith  day  of  October,  1947. 

[Seal]  WILLIAM  DENMAN, 

Judge  of  ihe  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 

A  True  Copy. 

Attest:     Oct.  Ifi,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk. 

[Endorsed]:     Filed     Oct.     16,     1947.      Paul     P. 
O'Brien,  Clerk. 

[Endorsed]:     Filed   Oct.    17,   1947.    C.   W.   Cal- 
broath,  Clerk.  [39] 


District  Court  of  the  United  States,  Northern 
District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court  of 
the  United  States,  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  39 
pages,  numbered  from  1  to  39,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  the  records  and 
proceedings  in  the  case  of  The  Chronicle  Publish- 
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ing  Company,  a  Corporation,  Plaintiff,  vs.  United 
States  of  America,  Defendant,  No.  25231-G,  as  the 
same  now  remain  on  file  and  of  record  in  my  office. 
I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on  ap- 
peal is  the  snm  of  $5.50  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  appel- 
lant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  10th  day  of  Novem- 
ber, A.D.  1947. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

/s/  M.  E.  VAN  BUREN, 
Deputy  Clerk. 


[Endorsed]:  No.  11784.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  Chron- 
icle Publishing  Company,  a  Corporation,  Appel- 
lant, vs.  United  States  of  America,  Appellee.  Tran- 
script of  Record.  Upon  Appeal  from  the  District 
Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California,  Southern  Division, 

Filed  November  10,  1947. 

/s/  PAUL   P.   O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Apjjeals 
for  the  Ninth  Circuit 

No.  11784 


THE  CHRONICLE  PUBLISHING  CO.,  a  Cor- 
poration, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STA^rEMENT  OF  POINTS  UPON  WHICH  AP- 
PELLANT INTENDS  TO  RELY,  AND  DES- 
IGNATION OF  THE  PARTS  OF  THE  REC- 
ORD NECESSARY  FOR  THE  CONSIDER- 
ATION THEREOF 

Appellant  intends  to  rely  upon  each  of  the  fol- 
lowino;  points: 

1.  The  court  erred  in  holding  that  the  news 
vendors  involved  were  employees  of  a])pellant 
and  were  not  independent  contractors. 

2.  Tlic  court  erred  in  the  findins^s  of  fact 
u]>()n  wliich  its  decision  was  based. 

3.  The  court  erred  in  its  conclusions  of  law. 
Appellant  designates  the  entire  record  on  appeal 
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as  that  which  is  necessary  for  the  consideration  of 
said  points,  the  exhibits,  however,  to  be  considered 
in  their  original  form. 

CALKINS,  HALL,  LINFORTH 
&  CONARD, 
By  /s/  REGINALD  H.  LINFORTH, 
/s/  JAMES  I.  JOHNSON, 

Attorneys  for  Appellant. 

Received  a  true  copy  of  the  foregoing  this 
day  of  November,  1947. 

FRANK  J.  HENNESSY, 
United  States  Attorney. 
By  /s/  W.  E.  LICKING, 

Asst.  U.  S.  Atty. 

[Endorsed]:     Filed  Nov.  25,  1947. 
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Hearst  Publications,  Incorporated, 

a  corporation. 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 

The  Chronicle  Publishing  Company, 

a  corporation, 

A  ppellant, 

vs. 

United  States  op  America, 

Appellee. 
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Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Division. 

APPELLANTS'  OPENING  BRIEF. 
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Hearst  Publications,  Incorporated, 

a  corporation, 

Appellant, 

vs. 


United  States  of  America, 


Appellee. 


No.  11,781 
No.  11,782 


The  Chronicle  Publishing  Company, 

a  corporation, 

Appellant, 
vs. 


United  States  of  America, 


Appellee. 


No.  11,783 
No.  11,784 


Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Division. 

APPELLANTS'  OPENING  BRIEF. 


STATEMENT  AS  TO  JURISDICTION. 
In  these  four  actions,  consolidated  below  for  the 
purpose  of  trial  and  on  appeal  for  the  purpose  of  the 
briefs  and  oral  arguments,  plaintiffs  seek  refund  of 
Federal  Insurance  Contril3utions  and  Unemployment 
taxes  collected  from  them  for  the  taxable  periods 
within  the  years  1937  through  1940.  On  April  29, 
1947,  the  United  States  District  Court  for  the  North- 


ern  District  of  California  entered  a  jud2:ment  in  each 
case,  dismissing  the  action  on  the  merits.  J  urisdiction 
in  the  District  Court  is  conferred  by  the  Judicial 
Code,  28  U.S.C.A.,  Sec.  41  (20).  Jurisdiction  on  ap- 
peal is  conferred  by  the  Judicial  Code,  28  U.S.C.A., 
Sections  225  and  226. 


STATEMENT  OF  THE  CASE. 
The  Issue. 

The  taxes  sought  to  ))c  recovered  were  arbi- 
trarily assessed  against  appellant  publishei's  on  the 
estimated  income  derived  by  street  vendors  from  the 
sale  of  news])apers  to  the  public  within  the  period 
1937-1940.  The  assessment  of  the  taxes  was  based 
on  the  claim  that  the  vendors  were  the  employees  of 
the  publishers.  This  claim  is  denied  by  the  publishers 
who  contend  that  the  vendors  were  independent  con- 
tractors. Thus  the  issue  is  presented.  No  other  issue 
is  involved.  The  pertinent  provisions  of  the  ap- 
plicable statutes  are  set  forth  in  the  Appendix  (Ap- 
pendix I). 

The  Facts. 

How  daily  newspapers  reach  the  public  is  a  matter 
of  common  knowledge.  Some  are  delivered  at  homes 
and  offices  to  regular  subscribers  by  carriers — usually 
boys  mider  eighteen  years  of  age.  Some  are  sold  in 
stores,  hotels,  and  building  lobbies.  Some  are  sold 
from  racks,  the  purchaser  helping  himself.  Some  are 
sold  on  the  street  comers  and  other  public  places  by 
men  over  eighteen  years  of  age  known  as  vendors.   It 


is  the  relationship  of  these  vendors  to  the  publishers 
that  is  in  question. 

Early  in  1937,  the  vendors  in  San  Francisco  organ- 
ized as  the  Newspaper  and  Periodical  Vendors'  and 
Distributors'  Union  No.  468,  hereinafter  called  the 
"Union."  On  August  31,  1937,  the  Union  and  the 
publishers,  the  latter  through  the  San  Francisco 
Newspaper  Publishers'  Association,  entered  into  a 
formal  contract,  covering  the  sale  of  newspapers  on 
the  streets  of  San  Francisco.  This  contract  was  fol- 
lowed by  another  in  1939,  and  a  third  in  1940.  All  are 
admittedly  similar  in  such  of  their  terms  as  are  here 
material  and  hence  will  be  referred  to  collectively 
as  the  "contract."  A  copy  of  the  1940  contract  is  set 
forth  in  the  Appendix  (Appendix  III). 

Operations  under  the  contract  were  as  follows : 
There  were  \arious  types  of  so-called  corners.  There 
was  the  Full-Time  Corner  where  the  vendor  operated 
for  the  full  selling  period  as  agreed  in  the  contract; 
the  Part-Time  Corner  where  the  vendor  operated  for 
an  agreed   part   of   the   selling   period;   the   Special 
Events  Corner,  meaning  a  selling  location   at  some 
event,  such  as  a  prize  fight;  and  tlie  Special  Wrapped 
Edition    Corner    where    special    editions    were    sold 
wrapped  ready  for  mailing  by  the  purchaser.    In  ad- 
dition, there  was  provision  for  Roving  News  Vendors, 
that  is  to  say,  vendors  who  sold  newspapers  anywhere. 
Dealings  as  to  any  corner  were  between  the  pub- 
lisher and  the  individual  vendor,  the  arrangement  ])e- 
tween  them  being  in  conformity  with  the  contract. 
Whenever  an  existing  corner  became  vacant,  or  a  new 
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corner  was  added,  the  Union  would  supply  the  pub- 
lisher with  a  list  of  available  vendors  from  which  the 
publisher  would  select  the  one  it  desired  and  offer 
him  the  corner.  Upon  the  vendor's  acceptance,  the 
deal  was  made.  A  vendor's  contract  for  a  corner 
could  not  be  terminated  by  the  pul)lisher,  except  for 
default. 

As  newspapers  came  off  the  press,  employees  of  the 
publishers  known  as  "wholesalers"  delivered  to  each 
vendor,  at  his  corner,  the  number  the  latter  specified. 
This  procedure  was  re])eated  as  each  successive  edition 
came  off  the  press.  The  wholesale  price  to  the  vendor 
and  the  retail  price  to  the  public  were  negotiated 
prices  fixed  by  the  contract,  uniform  throughout  the 
city,  and  not  suljject  to  change  by  either  party  during 
the  life  of  the  contract.  The  wholesalers  collected  daily 
from  the  vendors  for  all  papers  delivered  to  them  and 
not  returned.  The  difference  between  the  wholesale 
price  paid  by  the  vendor  and  the  retail  price  which 
he  received,  belonged  to  the  vendor. 

The  vendors  were  not  required  to  go,  and  did  not 
go,  to  any  sales  meetings.  They  were  not  required  to 
receive  or  follow,  nor  did  they  receive  or  follow,  any 
instructions  or  orders  from  the  publishers.  They  were 
not  required  to  make,  nor  did  they  make,  any  reports 
or  returns  of  any  kind.  They  were  free  to  hire,  and 
sometimes  did  hire,  substitutes  at  their  own  cost.  They 
extended  credit  to  some  customers  at  their  own  risk. 

The  only  contact  between  the  vendors  and  the  pub- 
lishers was  through  the  wholesalers,  who  had  no  au- 
thority under  the  contract  and  were  specifically  in- 


structed  by  the  publishers  not  to  attempt  to  control 
or  discipline  the  vendors  in  any  way.  The  wholesalers 
did  report  to  the  publishers  any  defaults  or  mis- 
feasances they  observed,  and  the  pubhshers  had  the 
right  to  terminate  any  contract  for  cause  or  ask  the 
Union  to  take  disciplinary  action.  If  a  contract  was 
so  terminated  and  the  vendor  felt  that  the  publisher 
had  acted  without  justij&able  cause,  he  had  recourse, 
through  the  Union,  to  arbitration. 

Many  corners  were  '* consolidated  corners,"  mean- 
ing corners  where  one  vendor  sold  two  newspapers — 
for  example:  the  San  Francisco  Examiner  and  the 
San  Francisco  Chronicle,  the  morning  papers;  or  the 
San  Francisco  News  and  the  San  Francisco  Call- 
Bulletin,  the  evening  papers. 

The  publishers  sometimes  wanted  retail  outlets  at 
corners  which  would  not  yield  an  attractive  profit  to 
the  vendor  thereon.  To  induce  vendors  to  take  such 
corners,  the  contract  provided  for  a  guarantee,  on  the 
part  of  the  publishers,  that  a  vendor's  weekly  profits 
from  the  sale  of  papers  would  equal  or  exceed  a  given 
figure.  While,  under  the  contract,  the  guarantee  ap- 
plied to  all  corners,  there  were  relatively  few  where 
the  vendor's  profits  were  not  in  excess  of  the  guaran- 
teed amount.  As  to  the  Heart  publications,  the  profits 
of  approximately  87%  of  the  vendors  of  the  Exami- 
ner, and  of  75%  of  the  vendors  of  the  Call-Bulletin, 
equalled  or  exceeded  the  guarantee.  The  only  evi- 
dence as  to  the  San  Francisco  Chronicle  shows  that 
during  five  weeks  in  1943,  the  profits  of  70%  of  the 
vendors  equalled  or  exceeded  the  guarantee,  and  that 
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at  the  time  of  trial,  the  profits  of  92%  equalled  or  ex- 
ceeded the  guarantee. 

A  vendor  could  handle  a  competing  paper  with  the 
consent  of  the  publisher,  and  consent  was  common,  as 
witness  the  consolidated  corners.  The  vendors  were 
free  under  the  contract  to  handle  non-competitive 
publications  and  any  other  articles,  and  many  vendors, 
about  one-sixth  of  the  total,  did  sell  magazines,  out-of- 
town  papers,  cigarettes,  razor  blades,  chewing  gum, 
candy,  etc. 

The  contract  by  express  terms  declares  the  intent 
of  the  parties  to  maintain  a  s('ller-])uyer  relationship 
and  not  an  employer-employee  relationship.  The  Un- 
ion, as  amicus  curiae,  seeks  to  preserve  that  relation- 
ship. 

Appellants  Ijelieve  the  question  as  to  the  status  of 
street  news  vendors  under  the  Social  Security  Act  is 
presented  to  a  Federal  Court  for  the  first  time  in  this 
case. 


SPECIFICATION  OF  ERRORS. 

Appellants  say  that  the  District  Court  erred : 

1.  In  finding  that  the  vendors  were  controlled  by 
the  publishers  in  a  manner  inconsistent  with  an  inde- 
pendent contractor  relationship,  and  in  failing  to  find 
that  there  was  an  absence  of  such  control. 

2.  In  failing  to  find  that  factors  other  than  absence 
of  control  existed  which  indicated  the  independent 
contractor  relationship. 


3.  In  finding  that  the  retail  sale  of  newspapers  was 
an  integral  part  of  the  publisher's  business,  and  in 
failing  to  find  that  the  retail  sale  of  newspapers  by 
persons  independent  of  the  publisher  was  common 
practice  and  not  unrealistic. 

4.  After  having  erroneously  found  that  the  street 
sale  of  papers  by  vendors  was  an  integral  part  of  the 
business  of  the  publisher,  in  compounding  the  error  by 
concluding  that  this  finding  was  of  major  importance 
in  determining  the  status  of  the  vendors. 

5.  In  holding  that  the  vendors  in  this  case  were 
employees  subject  to  the  Social  Security  Act. 


SUMMARY  OF  ARGUMENT. 
I. 

The  opinion  and  decisions  of  the  Supreme  Court  in 
the  Silk  and  Greyvan  cases  reflect  the  controlling 
principles  applicable  to  this  case. 

II. 

The  retail  sales  operations  of  the  vendors  were  not 
an  integral  part  of  the  publisher's  business,  but  could 
they  be  so  considered  from  some  point  of  view,  this 
would  not  render  the  buyer-seller  relationship  un- 
realistic. 

III. 

A  fair  application  of  all  the  relevant  tests  shows 
that  the  vendors  were  independent  contractors. 
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(a)  The  control  test. 

(b)  Other  pertinent  factors. 

IV. 

Congress  never  intended  a  construction  of  the  So- 
cial Security  Act  which  would  permit  the  vendors  to 
be  classed  as  employees. 


I. 

THE  OPINION  AND  DECISIONS  OF  THE  SUPREME  COURT  IN 
THE  SILK  AND  GREYVAN  CASES  REFLECT  THE  CONTROL- 
LING PRINCIPLES  APPLICABLE  TO  THIS  CASE. 

Since  the  opinion  was  rendered  in  the  court  below, 
the  United  States  Supreme  Court,  in  two  important 
decisions,  has  dealt  with  the  question  of  when  one  is 
an  employee  or  an  independent  contractor  within  the 
meaning  of  the  Social  Security  laws.  These  decisions 
are  United  States  v.  Silk  and  Harrisson  v.  Greyvan 
Lines,  (June  16,  1947),  91  L.  Ed.  (Ad.  Op.)  1335. 
Both  were  actions  to  obtain  refund  of  employment 
taxes. 

In  the  Silk  case,  the  plaintiff  was  a  retail  coal 
dealer.  The  status  of  the  men  who  unloaded  cars  of 
coal  which  the  dealer  purchased,  and  of  the  truckers 
who  delivered  coal  which  he  sold,  was  involved.  The 
coal  unloaders  came  to  the  dealer's  yard  when  and  as 
they  pleased,  bringing  their  own  shovels,  and  unloaded 
cars  at  so  much  per  car.  They  were  held  by  the  Su- 
preme  Court   to   be   employees.     The   coal   truckers 


owned  their  own  trucks.  They  assembled  at  the  yard 
and  placed  their  names  on  a  call  list.  When  an  order 
was  received,  the  dealer  rang  a  bell  and  the  trucker  at 
the  head  of  the  hst  delivered  the  coal  for  a  stipulated 
sum  and  collected  the  price  of  coal  sent  collect.  The 
truckers  were  under  no  obligation  to  accept  a  call  to 
deliver  coal.  They  could  hire  any  assistants  they 
wished,  and  paid  all  of  their  own  expenses.  They  also 
hauled  for  others.  The  dealer  paid  any  damage  they 
caused  in  making  deliveries.  They  were  held  by  the 
Supreme  Court  to  be  independent  contractors. 

In  the  Greyvan  case,  the  plaintiff  company  was  a 
common  carrier  with  head(iuarters  in  Chicago  and 
agencies  in  various  states  to  solicit  business.  Its  sys- 
tem of  doing  business  was  adopted  prior  to  the  pas- 
sage of  the  Social  Security  laws.  Under  this  system, 
it  entered  into  a  contract  with  truckers,  terminable  by 
either  party  at  any  time,  under  which  each  trucker 
agreed  to  furnish  his  own  truck;  to  pay  all  trucking 
expenses,  including  any  labor  he  saw  fit  to  hire ;  to  pay 
for  all  insurance  which  the  company  might  specify; 
to  pay  for  all  damages  in  shipment;  to  paint  ''Grey- 
van  Lines"  on  his  truck;  to  collect  and  account  for  all 
moneys  due  from  customers;  to  post  a  bond  with  the 
company;  to  be  present  on  the  truck  and  to  drive  it 
except  when  a  competent  relief  driver  was  at  the 
wheel;  and  to  abide  b.y  the  companj^'s  rules  and  regu- 
lations. All  contracts  with  the  customer  were  between 
the  company  and  the  customer.  The  company  in- 
structed each  trucker  when  and  where  to  load  freight. 
As  compensation,  the  truckers  received  a  percentage 
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of  the  tariff,  between  fifty  and  fifty-two  percent,  plus 
a  small  percentage  bonus  for  satisfactory  perform- 
ance. The  company  secured  all  franchises  and  per- 
mits, and  the  company  also  carried  cargo  insurance. 
A  manual  issued  by  the  company  contained  detailed 
instructions  relative  to  operations  but  there  was  e\i- 
dence  that  these  instructions  were  not  enforced  and 
that  the  truckers  were  not  controlled  as  to  the  man- 
ner of  doing  the  trucking.  There  was  a  contract  be- 
tween the  company  and  the  truckers'  imion  which  re- 
quired all  truckers  to  he  members  of  the  luiion  and 
that  all  grievances  be  settled  by  the  company  and  the 
union.  The  insurance  required  of  the  truckers  was 
actually  under  a  group  policy,  each  trucker  paying  his 
share  of  the  cost.  The  company  had  some  truckers 
which  admittedly  were  emi)loyees,  but  the  truckers 
whose  operations  are  described  above  were  held  by  the 
Supreme  Court  to  be  independent  contractors. 

In  its  opinion,  the  Supreme  Court  states: 

*' Application  of  the  social  security  legislation 
should  follow  the  same  rule  that  we  applied  to  the 
National  Labor  Relations  Act  in  the  Hearst  Case. 
This,  of  course,  does  not  leave  courts  free  to  de- 
termine the  employer-employee  relationship  with- 
out regard  to  the  provisions  of  the  Act.  The  tax- 
payer must  be  an  'em})loyer'  and  the  man  who  re- 
ceives wages  an  'employee.'  There  is  no  indica- 
tion that  Congress  intended  to  change  normal 
business  relationships  through  which  one  business 
organization  obtained  the  ser\'ices  of  another  to 
perform  a  portion  of  production  or  distribution. 
Few  businesses  are  so  completely  integrated  that 
they  can  themselves  produce  the  raw  material. 
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manufacture  and  distribute  the  finished  product 
to  the  ultimate  consiuner  without  assistance  from 
independent  contractors.  The  Social  Security  Act 
was  dra^v^^  wdth  this  industrial  situation  as  a  part 
of  the  surroundings  in  which  it  was  to  be  en- 
forced. Where  a  part  of  an  industrial  process  is 
in  the  hands  of  independent  contractors,  they  are 
the  ones  who  should  pay  the  social  security  taxes. 

"The  long-standing  regulations  of  the  Treasury 
and  the  Federal  Security  Agency  (H  Doc  595, 
79th  Cong  2d  Sess)  recognize  that  independent 
contractors  exist  under  the  Act.  The  pertinent 
portions  are  set  out  in  the  margin.  Certainly  the 
industry's  right  to  control  how  'work  shall  be 
done'  is  a  factor  in  the  determination  of  whether 
the  w^orker  is  an  employee  or  independent  con- 
tractor. The  Government  points  out  that  the  reg- 
ulations were  construed  iDy  the  Commissioner  of 
Internal  Revenue  to  cover  the  circmnstances  here 
presented.  This  is  shown  by  his  additional  tax 
assessments.  Other  instances  of  such  administra- 
tive determinations  are  called  to  our  attention. 

a    *   *    * 

"Probably  it  is  quite  impossible  to  extract  from 
the  statute  a  rule  of  thumb  to  define  the  limits  of 
the  employer-employee  relationship.  The  Social 
Security  Agency  and  the  courts  ivill  find  that  de- 
grees of  control,  opportunities  for  profit  or  loss, 
investment  in  facilities,  permanency  of  relation 
and  skill  required  in  the  claimed  independent  op- 
eration are  important  for  decision.  No  one  is  con- 
trolling nor  is  the  list  complete."  (Emphasis 
added.) 

From  the  foregoing,  it  is  clear  that  while  the  Social 
Security  Act  is  to  be  liberally  construed  in  the  light 
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of  its  objectives,  there  is  no  intention  to  change  nor- 
mal business  relationships;  and  it  is  relatively  unim- 
portant, in  determining  the  status  of  an  individual, 
that,  in  a  broad  sense,  his  fimctions  are  an  integral 
part  of  the  business.  The  Supreme  Court  held  that 
truckers,  who  were  certainly  an  integral  part  of  the 
trucking  business,  and  retail  coal  delivery  men,  who 
w^ere  certainly  an  integral  part  of  the  retail  coal  busi- 
ness, were  both  independent  contractors. 

It  also  is  clear  that  in  determining  the  status  of  the 
persons  there  involved,  the  Supreme  Court  considered 
the  ordinary  factors  distinguishing  independent  con- 
tractors from  employees,  namely,  degrees  of  control, 
opportunities  for  profit  or  loss,  investment  in  facili- 
ties, permanency  of  the  relation,  and  the  skill  required 
in  the  claimed  independent  operation.  Also,  it  pointed 
out  that  no  one  of  these  factors  was  controlling,  nor 
was  the  list  complete.  Furthermore,  by  its  decision, 
the  Supreme  Court  gave  effect  to  the  arrangement 
between  the  parties.  In  a  sense,  the  arrangement  was 
a  controlling  factor.  Normally,  the  trucking  of  a  truck- 
ing company  and  the  deliveries  of  a  retail  coal  dealer 
are  the  work  of  employees.  Nevertheless,  the  truck- 
ers and  the  delivery  men  were  held  to  be  independent 
contractors  because  such  was  the  intent  of  the  parties, 
and  the  arrangement,  in  each  case,  was  consistent  with 
that  intent. 

It  has  been  said,  and  no  doulit  will  l)e  urged  in  this 
case,  that  the  opinion  in  the  Silk  and  Greyvan  cases 
repudiates  common  law  concepts  and  proclaims  tlie 
objectives  of  the  Social  Security  Act  as  controlling. 
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Appellants  submit  that  it  does  not.  The  statement 
that  technical  concepts  are  to  be  avoided  and  the 
Social  Security  Act  liberally  construed  in  the  light  of 
its  objectives  is  followed  })y  the  admonition  that  Con- 
gress shows  no  intention  to  change  "normal  business 
relationships";  then,  by  a  reference  to  the  regulation 
which  emphasizes  the  factor  of  control  over  the  man- 
ner of  doing  the  work ;  and  finally,  by  a  statement  set- 
ting forth  the  factors  which  have  been  enimierated 
above,  which  factors  are  some  of  the  ordinary  ones 
that  have  long  been  considered  ])y  the  courts  at  com- 
mon law.  Thus,  upon  reading  the  entire  opinion  and 
giving  effect  to  the  decisions  of  the  Supreme  Court, 
it  is  evident  the  substance  of  what  the  court  has  said 
is  that  the  ordinary  factors  ai:)plied  at  common  law 
still  are  the  important  ones,  ])ut  that  in  applying  these 
factors  technical  concepts  should  not  be  controlling. 

As  appellants  will  later  develop  in  this  brief,  the 
principles  announced  in  these  cases  are  consistent 
with  earlier  rulings  of  this  and  other  Circuit  Courts 
of  Appeals. 


IT. 

THE  RETAIL  SALES  OPERATIONS  OF  THE  VENDORS  WERE 
NOT  AN  INTEGRAL  PART  OF  THE  PUBLISHER'S  BUSINESS, 
BUT  COULD  THEY  BE  SO  CONSIDERED  FROM  SOME  POINT 
OF  VIEW,  THIS  WOULD  NOT  RENDER  THE  BXTyER- SELLER 
RELATIONSHIP  UNREALISTIC. 

Included  in  the  opinion  of  the  District  Couii;  are 
these  statements:  ''But  the  relationship  of  buyer  and 
seller  between  them  [the  publishers  and  the  vendors] 
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is  entirely  unrealistic.  The  Publishers  are  not  en- 
gaged in  the  wholesale  business  of  selhng  newspapers 
to  retailers  and  the  news  vendors  are  not  in  any  sense 
retail  merchants  in  the  business  of  buying  and  selling 
merchandise.  (R.  39)  .  .  .  Here  the  news  vendors  were 
engaged,  as  a  means  of  livelihood,  in  regularly  per- 
forming personal  services  constituting  an  integral 
part  of  the  business  operations  of  the  publisher." 
(R.  46).  Appellants  challenge  these  statements,  and, 
because  they  denote  thoughts  which  appear  to  have 
weighed  heaA"ily  in  the  mind  of  the  District  Court  and 
to  have  contrilnited  largely  to  its  decision,  desire  to 
point  out  the  fallacies  therein. 

Publishers  are  primarily  concerned  with  the  assem- 
bling, editing,  and  publishing  of  news.  They  stand  in 
much  the  same  position  as  any  manufacturer.  They 
are  naturally  interested  in  the  retail  sale  of  news- 
papers, just  as  the  manufacturer  of  cigarettes  is  in- 
terested in  the  retail  sale  of  his  product.  It  does  not 
follow,  however,  that  the  publishers  desire  to  be,  or 
generally  are,  in  the  retail  l)Usinoss,  any  more  than 
the  cigarette  or  other  manufacturer.  Although  it  is 
true  that  the  publishers,  just  as  some  other  manufac- 
turers, make  some  sales  direct  to  the  consumer,  as,  for 
example,  by  means  of  unattended  racks  equipped  with 
coin  boxes,  it  is  also  ti'ue  that  they  make  other  sales 
at  wholesale  to  drugstores,  cigar  stores,  hotels,  etc.  It 
therefore  follows  that  it  would  be  entirely  normal  and 
realistic  either  for  the  publishers  to  furnish  news- 
papers to  the  vendors  for  sale  by  the  latter  as  the 
publishers'  employees,  or  to  sell  the  newspapers  to 
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the  vendors  at  wholesale  for  sale  at  retail  by  the  latter 
as  independent  contractors.  Either  scheme  of  opera- 
tions would  be  normal  and  realistic.  The  intent  of  the 
parties  and  the  circumstances  determine  which  scheme 
is  in  effect. 

In  its  reasoning  the  court  further  says  (R.  39)  :  ''A 
newspaper  is  not,  in  fact,  a  commodity  bought  and 
sold  as  merchandise  at  all.  It  is  the  medium  of  dis- 
seminating information;  it  is  the  information  which 
is  sold  and  the  publishers  are  the  distributors  and  cir- 
culators of  this  information  through  the  agency  of 
their  news  vendors."  This  is  a  concept  that  involves 
a  theoretical  and  radical  departure  from  practical 
thought  if  it  is  intended  to  support  the  theory  that  one 
cannot  engage  in  the  business  of  selling  publications 
at  retail. 

Admittedly,  the  public  does  not  want  a  newspaper 
for  the  paper  itself,  but  for  the  news  which  is  printed 
thereon.  The  same  is  true  of  a  book.  The  contents  are 
the  thing,  not  the  pages  or  cover.  Phonograph  rec- 
ords, also,  are  in  demand  only  because  a  musical  or 
other  composition  has  been  impressed  thereon.  It  is 
extremely  doubtful,  however,  if  anyone  would  seri- 
ously contend  that  a  book  or  phonograph  record  is 
merely  a  medium  of  disseminating  information,  fic- 
tion, or  musical  entertainment  in  the  sense  that  it  can- 
not be  dealt  in  by  retailers  who  are  independent  of  the 
wholesalers  or  manufacturers  thereof.  Accordingly, 
there  is  nothing  "unrealistic"  in  the  retail  sale  of  a 
newspaper  by  a  vendor  as  an  independent  contractor. 
There  is  no  perceptible  difference  in  principle  between 
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such  a  transaction  and  the  activities  of  the  independ- 
ent retail  dealer  in  books,  phonograph  records,  or 
Ford  automobiles. 

The  District  Court  also  has  sought  to  fortify  its 
statements  above  quoted  and  discussed  by  pointing  to 
the  fact  that  the  vendors  had  the  right  to  return  and 
receive  credit  for  unsold  papers.  When  it  is  borne  in 
mind  that  a  newspaper  is  of  an  extremely  perishable 
nature — nothing  could  be  more  obsolete  than  a  news- 
paper a  few  hours  old — it  is  clear  that  the  right  to 
return  unsold  copies  is  consistent  with  general  prac- 
tice in  respect  to  perishable  commodities.  It  is  cus- 
tomary for  grocers  to  return  unsold  bread  and  other 
articles  which  have  a  very  limited  salable  life.  If  this 
was  not  permitted,  merchants  dealing  in  perishable 
merchandise  could  not  afford  to  carry  an  adequate 
stock.  The  right  of  return  is,  therefore,  no  more  in- 
dicative of  an  unrealistic  relationship  in  the  case  of  a 
vendor  of  newspapers  than  in  the  case  of  a  grocer. 

In  short,  the  District  Court  has  indicated  no  sound 
basis  for  its  conclusion  that  a  sale  to  vendors  at  whole- 
sale, and  a  resale  by  them  at  retail,  is  in  its  nature 
fictitious,  or  unreahstic,  or  not  in  accordance  \vith 
normal  practice. 

Having  erroneously  concluded  that  the  publishers 
were  not  in  the  business  of  selling  at  wholesale,  and 
that  the  vendors  were  engaged  in  an  integral  part  of 
the  publisher's  business,  the  District  Court  then  at- 
tached imdue  significance  to  its  conclusion.  Appellants 
contend  that  this  so-called  ''integral  theory"  was 
largely  dissipated  by  the  Supreme  Court  in  the  Silk 
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and  Greyvan  cases.  Those  cases  establish  that  Con- 
gress never  "intended  to  change  normal  business  re- 
lationshii^s  through  which  one  business  organization 
obtained  the  services  of  another  to  perform  a  portion 
of  production  or  distribution."  The  Supreme  Court, 
in  those  cases,  held  that  the  retail  coal  dealer  dehvered 
his  coal  through  an  independent  contractor  and  the 
trucking  company  carried  on  its  trucking  through  in- 
dependent contractors.  It  is  unnecessary  to  go  that 
far  in  the  instant  case.  Retailing  may  or  may  not  be 
carried  on  by  a  publisher  and,  in  any  event,  is  only  one 
separable  phase  of  his  business,  while  the  delivery  of 
coal  by  a  retail  coal  dealer  and  the  carrying  on  of 
trucking  by  a  trucking  company  constitute  substan- 
tially their  entire  business.  Clearly,  the  District  Court 
in  the  instant  case  was  led  into  error  by  attaching  too 
much  importance  to  the  fact  that  the  vendors  were  en- 
gaged in  handling  newspapers  and,  hence,  were  in  the 
same  business  generally  as  those  who  published  the 
newspapers.  It  should  have  been  guided  by  the  prin- 
ciple announced  in  the  Silk  and  Greyvan  cases  and 
realized  that  this  fact  did  not  determine,  nor  greatly 
aid  in  determining,  the  status  of  the  vendors. 


III. 


A  FAIR  APPLICATION  OF  ALL  THE  RELEVANT  TESTS  SHOWS 
THAT  THE  VENDORS  WERE  INDEPENDENT  CONTRACTORS. 

(a)     The  Control  Test. 

Whatever  formula  is  used  for  determining  the 
status  of  vendors,  the  extent  and  nature  of  the  pub- 
lishers' control  is  the  most  important  consideration. 
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InTreas.  Dept.  Reg.  107,  Sec.  403.204  (Appendix  II), 
it  is  said  with  relation  to  who  are  employees : 

''Generally  such  relationship  exists  when  the 
person  for  whom  services  are  performed  has  the 
right  to  eonti'ol  and  direct  the  individual  who  per- 
forms the  services  not  only  as  to  the  result  to  be 
accomplished  by  the  work  but  also  as  to  the  de- 
tails and  means  by  which  that  result  is  accom- 
plished. That  is,  an  employee  is  subject  to  the 
will  and  control  of  the  employer  not  only  as  to 
what  shall  be  done  ))ut  how  it  shall  be  done.  In 
this  connection,  it  is  not  necessary  that  the  em- 
ployer actually  direct  or  control  the  manner  in 
which  the  services  are  performed;  it  is  sufficient 
if  he  has  the  right  to  do  so." 

With  reference  to  the  subject  of  control,  the  Dis- 
trict Court  in  its  opinion  makes  this  statement  (R. 
41) :  "Here  there  actually  was  at  least  a  reasonable 
measure  of  general  control  exercised  by  the  publisher 
over  the  manner  in  which  the  services  of  the  vendors 
were  performed."  ApjDellants  dispute  this  statement, 
and  assei*t  that  it  expresses  an  unfomided  inference 
drawn  by  the  District  Court  from  certain  unsupported 
and  overly  emphasized  facts  while  dismissing  other 
highly  significant  facts  as  mere  "details"  (R.  46). 
The  facts  asserted  by  the  District  Court  which  seem 
to  have  prompted  its  abo^e-quoted  statement  are  that 
the  publishers  selected  the  vendors;  that  the  publish- 
ers designated  the  place,  days,  and  hours,  of  service; 
that  the  profits  of  the  vendors  were  fixed  by  the  pub- 
lishers ;  that  the  vendors  were  kept  under  the  surveil- 
lance of  the  wholesalers;  that  the  wholesalers  were 
authorized  to  check  in  a  vendor  if  he  failed  to  perform 
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properly,  or  report  infractions  to  the  publisher  who 
could  then  discontinue  further  sales  to  the  vendor  or 
report  his  conduct  to  the  Union  for  discipline  by  Un- 
ion agents ;  that  the  vendors  were  required  to  sell  their 
papers  complete  with  sections  in  the  order  designated 
by  the  publishers ;  and  that  the  vendors  were  required 
to  display  only  newspapers  on  the  stands  or  racks 
which  were  furnished  by  the  pul)lishers  at  the  latters' 
expense  (R.  42). 

To  demonstrate  the  inaccuracy  of  the  assertion  that 
the  publishers  selected  the  vendors,  it  should  be  suf- 
ficient to  point  out  that  the  right  to  contract  neces- 
sarily includes  the  right  to  select  the  person  with 
whom  the  contract  is  to  be  made.  This  being  so,  it 
follows  that  not  only  the  publishers,  but  also  the  ven- 
dors, had  the  right  of  selection.  The  latter  had  the 
right  to  select  the  pubhsher  of  any  of  the  four  San 
Francisco  newspapers. 

As  to  the  fixing  of  the  place,  attention  is  directed  to 
the  fact  that  the  arrangement  l)etween  a  publisher  and 
each  individual  vendor  was  one  made  with  respect  to 
a  particular  corner,  and  that  the  arrangement  once 
being  made,  the  vendor  remained  entitled  to  sell  at  re- 
tail to  the  exclusion  of  othei's  on  that  corner  as  long 
as  he  did  not  default  in  his  obligations  and  the  corner 
was  not  discontinued.  The  mere  circmnstance  that  a 
contract  fixes  the  place  of  performance  thereunder 
does  not  of  itself  indicate  that  there  is,  or  is  not,  an 
employer-employee  relationship.  In  the  case  of 
Anglim  vs.  Empire  Star  Mines  Co.,  Ltd.  (C.  C.  A.  9th 
Cir.  1942),  129  F  (2d)  914,  the  agreement  there  under 
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examination  was  held  to  create  an  independent 
contractor  relationshij)  although  the  place  of  perform- 
ance was  specifically  limited  to  designated  portions  of 
the  mine.  Specifying  in  a  contract  the  territory  to  be  ' 
covered  thereby  is  the  usual  practice  where  a  manu- 
facturer chooses  this  method  of  providing  for  the 
wholesale  or  retail  sale  of  his  product.  The  territory 
was  specified  in  the  contract  with  a  wholesale  oil  dis- 
tributor in  Indian  Refimn</  Co.  vs.  Dallman  (D.  Ct.  j 
S.D.  111.  1940),  31  F.  Supp.  455,  aff.  119  F  (2d)  417, 
and  in  the  contract  for  a  retail  outlet  in  Nevin,  Inc., 
vs.  Rothcnsics  (D.  Ct.  E.D.  Pa.  1945),  58  F.  Supp.  460, 
aff.  151  F  (2d)  189.  In  both  cases,  the  independent 
status  was  upheld  under  the  Social  Security  Act.  In- 
deed, it  could  fairly  be  said  that  the  specification  of 
the  territory  in  such  cases  is  more  characteristic  of  the 
independent  contractor  relationship  than  of  the  em- 
ployment relationship. 

It  is  true  that  the  selling  hours  were  specified  by  the 
publishers,  subject,  however,  to  the  limitations  con- 
tained in  the  contract  which  ])rescribed  the  maximum 
hours  per  day  and  per  week.  In  view  of  the  "perish- 
able" nature  of  a  newspaper,  the  selling  period  has  to 
conform  to  the  times  when  the  papers  are  in  demand 
and  are  published  and  available  for  distribution, 
which,  in  turn,  are  dictated  by  cii'cumstances  largely 
beyond  the  control  of  either  the  publishers  or  the  ven- 
dors— the  reading  habits  of  the  public,  breaks  in  the 
news,  etc.  Thus,  the  hours  could  not  be  fixed  at  the 
whim  of  the  publishers.  In  any  event,  the  fixing  of 
hours  is  immaterial.    In  the  Grey  van  case,  the  inde- 
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pendent  status  was  upheld  even  though  the  truckers 
were  instructed  as  to  "where  and  when  to  load 
freight."  Leaders  of  ''name"  dance  bands  contract 
to  play  during  certain  hours,  but  are,  nevertheless, 
independent  contractors.  See  Bartels  vs.  Birmingham 
and  Geer  vs.  Birmingham,  91  L.  Ed.  (Ad.  Op.)  1584. 
In  those  cases,  as  in  our  case,  the  hours  are  actually 
fixed  by  pu])lic  demand  and  circumstances  beyond  the 
control  of  either  contracting  party.  Our  case  also  pre- 
sents the  situation  which  obtained  in  U.  S.  vs.  Aber- 
deen Aerie  No.  24  (C.  C.  A.  9th  Cir.  1945),  148  F 
(2d)  655.  There,  the  doctoi-'s  hours  were  fixed  by  the 
contract,  although  he  was  free  to  attend  any  patients 
provided  he  served  the  members  of  the  Lodge.  Simi- 
larly, the  vendors  were  free  during  the  selling  hours  to 
sell  anything  they  desired,  in  any  way  they  chose,  pro- 
vided they  offered  newspapers  for  sale. 

Contrary  to  the  District  Court's  finding,  the  profits 
received  by  the  vendors  were  in  no  sense  controlled  by 
the  publishers.  They  were  the  difference  between  the 
wholesale  and  retail  prices  of  the  papers  the  vendors 
sold  less  any  and  all  losses  incident  to  the  vendors' 
business  operations.  The  contract,  concluded  only 
after  extended  negotiations,  fixed  both  the  wholesale 
and  retail  prices  for  the  term  thereof.  Furthermore, 
the  vendors  were  free  to  sell  other  publications  and 
articles,  and  many  did. 

The  use  of  the  word  ''surveillance"  in  connection 
with  the  acti\aties  of  the  wholesalers  carries  an  impli- 
cation which  has  no  reasonable  support  in  the  record. 
The  wholesalers'  job  was  to  deliver  papers  as  they 
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came  off  the  press,  to  pick  up  the  unsold  papers,  to 
collect  from  the  vendors,  i.e.,  check  them  in  (R.  28, 
191,  344).  If  they  saw  any  default  or  misfeasance  on 
the  part  of  a  vendor,  they  reported  it.  The  situation 
was,  therefore,  much  the  same  as  in  tlie  case  of  any 
wholesaler  dealing  with  its  retail  customers. 

The  District  Court's  opinion  relative  to  the  right  to 
discontinue  sales  contains  inconsistencies.  In  the  Dis- 
trict Court's  statement  of  facts,  it  is  said  (R.  27)  : 
''Prior  to  the  first  contract  of  August  1937,  the  serv- 
ices of  a  vendor  were  terminable  at  the  will  of  the 
publisher.  Thereafter,  a  vendor  once  engaged  to  sell 
at  a  particular  location,  was  entitled  by  each  of  the 
successive  contracts,  to  man  that  location  so  long  as  it 
was  maintained  by  the  publisher,  unless  there  should 
arise  just  cause  for  the  discontinuance  of  further  de- 
liveries of  papers  to  him  (e.g.  drunkeimess,  failure  to 
appear  for  work,  etc.)  or  for  his  transfer  from  one 
location  to  another,  in  which  event  the  publisher  was 
entitled  to  effect  such  discontinuance  or  transfer.  If 
a  vendor  felt  that  his  contract  to  sell  at  a  particular 
location  had  ])een  unjustly  discontinued  by  the  pub- 
lisher,— that  is,  witliout  cause, — he  could  haA'e  the 
matter  submitted  to  and  determined  by  arbitration." 
This  was  also  the  substance  of  the  District  Court's 
finding  in  its  formal  Findings  of  Fact  (R.  67,  Find- 
ing 14).  Notwithstanding  this,  the  District  Court 
states  as  one  of  the  reasons  it  held  that  the  vendors 
were  controlled:  "He  [the  wholesaler]  was  authorized 
to  check  in  the  vendor  if  the  latter  failed  to  so  per- 
form or  to  report  any  such  infraction  to  the  publisher. 
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who  could  then  discontinue  further  sales  to  the  ven- 
dor, or  report  his  conduct  to  the  union  for  discipline 
by  union  agents"  (Emphasis  added)   (R.  42). 

The  District  Court  was  correct  in  finding  that  sales 
could  be  discontinued  only  for  cause  (Aj^pendix  III, 
the  Contract,  Sees.  34,  36).  This  is  consistent  with 
a  buyer  and  seller  relationship  but  inconsistent 
with  most  employment  relationships  where  the  em- 
ployee may  be  dismissed  at  wdll.  The  right  to  ter- 
minate a  contract  for  cause  is  no  indicia  of  an  employ- 
ment arrangement.  It  is  a  pro'^dsion  quite  common  to 
all  contracts.  See  Anglim  vs.  Empire  Star  Mines, 
supra.  Indeed,  in  the  Greyvau  case,  the  contract  was 
terminable  not  only  for  cause,  but  at  the  will  of  either 
party. 

The  District  Court  also  seems  to  have  attached  some 
significance  to  the  publisher's  right  to  discontinue  a 
corner.  This  is  similar  to  the  usual  right  to  discon- 
tinue an  independent  agency.  Such  right  is  of  no 
practical  significance  ])ecause,  although  the  manufac- 
turer can  discontinue  the  arrangement,  he  thereby 
loses  that  outlet.  This  poiut  was  discussed  by  Judge 
Learned  Hand  in  his  opinion  in  the  case  of  Texas  Co. 
vs.  Higgins  (CCA.  2nd  Cir.  1941),  118  F  (2d)  636, 
638,  in  which  he  said : 

"The  defendant  denies  that  the  plaintiff  had  no 
more  control  than  this;  he  argues  that  the  power 
to  end  the  agency  and  take  over  the  plant  at  cost, 
gave  it  absolute  power  over  the  business,  because 
by  this  sanction  it  could  not  only  intervene  when 
and  as  it  chose,  but  could  direct  the  details  of 
every  move  made.  We  cannot  agree.  The  charac- 
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ter  of  the  relation  was  detei-mined  by  the  rights 
and  obligations  assiuned,  and  it  is  no  answer  that 
the  plaintiff  could  force  a  change  in  these  by 
threatening  to  terminate  the  agency." 

The  District  Court  points  to  the  fact  that  the  ven- 
dors were  required  to  sell  their  papers  complete  with 
sections  in  order  as  designated  l)y  the  publishers. 
Could  it  ])e  argued  that  the  manufacturer  or  whole- 
saler of  vacumn  cleaners  would  continue  to  do  busi- 
ness with  any  retailer  who  sold  its  products  with  some 
of  the  parts  missing  or  improperly  assembled? 

As  opposed  to  the  asserted  facts  above  mentioned 
upon  which  the  District  Court  has  based  its  conclusion 
that  the  vendors  were  under  the  control  of  the  pub- 
lishers, the  true  facts  show  that  the  vendors  were  un- 
controlled in  the  manner  of  doing  their  business. 
These  facts  are :  that  the  vendors  were  not  required  to 
report,  and  did  not  report,  to  the  pubhshers'  premises 
in  connection  with  any  of  their  work  (R.  361)  ;  they 
were  not  required  to  attend,  and  did  not  attend,  any 
sales  meetings  (R.  354)  ;  they  were  not  required  to  file, 
and  did  not  file,  any  reports  (R.  361) ;  neither  the  pub- 
lishers, nor  any  of  their  representatives,  including  the 
wholesalers,  had  the  right  to  direct  the  vendors  in  the 
performance  of  their  business  (R.  344,  191,  28)  ;  as 
above  shown,  the  vendors  could  not  be  fired — the  most 
the  publishers  could  do  in  this  regard  was  to  terminate 
the  indi^ddual  contract  when  a  vendor  failed  in  the 
performance  of  his  obhgations.  Even  then,  justifica- 
tion for  such  termination  was  subject  to  review.  These 
circumstances  outweigh  those  relied  upon  by  the  Dis- 
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trict  Court,  and  indicate  that  the  vendors  were  free  of 
all  control  at  the  hands  of  the  publishers  except  only 
as  to  the  results  to  ])e  accomplished.  Notwithstanding 
this,  the  District  Court  has  expressly  disregarded 
them;  in  effect,  dismissing  them  as  being  of  no  im- 
portance. Its  language  is  (R.  46):  "These  were  at 
most  details  of  this  particular  service  relationship  in 
operation.  They  did  not  alter  the  essential  factors 
establishing,  by  their  presence,  the  employment  rela- 
tionship, or  change  their  character  in  context." 

In  short,  appellants  do  not  assert  a  complete  ab- 
sence of  any  control,  but  say  that  such  controls  as  do 
exist  are  those  which  are  commonly  found  in  a  buyer- 
seller  relationship.  As  the  court  said  in  the  case  of 
Nevin,  Inc.,  vs.  Rothensies  (D.  Ct.  E.D.  Pa.  1945),  58 
F.  Supp.  460,  462,  aff.  151  F  (2d)  189: 

"The  relationship  between  the  plaintiff  and  the 
licensees  is,  in  short,  that  of  a  wholesaler  who,  in 
order  to  assure  a  market  for  his  goods,  has  con- 
tracted with  retailers  that  they  should  buy  ex- 
clusively from  him,  allowing  them,  as  an  induce- 
ment, to  use  his  name  and  good  will,  and  of  re- 
tailers who,  in  exchange  for  this  benefit,  have  sur- 
rendered such  powers  to  the  wholesaler  as  were 
necessary  for  the  protection  of  this  good  will." 

Again,  it  is  said  in  Indian  Refining  Co.  vs.  Dallman 
(D.  Ct.  S.D.  111.  1940),  31  F.  Supp.  455,  458,  aff.  119  F 
(2d)  417: 

"Manufacturers  of  nationally  advertised  prod- 
ucts frequently  impose  many  conditions  on  the 
merchants  who  sell  such  products.  They  also  are 
cooperative  with  the  merchant  and  aid  in  every 
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way  possible  the  sales  of  their  merchandise.  For 
example,  a  mamifacturer  will  frequently  operate 
a  booth  in  a  department  store  for  the  purpose  of 
demonstrating  and  acquainting  the  public  with 
his  products.  If  in  the  case  at  bar  Kolb  and  his 
.  employees  are  held  to  be  employees  of  the  Indian 
Refining  Company,  it  would  be  but  a  step  further 
to  hold  many  merchants  to  be  employees  of  manu- 
facturers." 

(b)     Other  Pertinent  Factors. 

In  addition  to  the  basic  factor  of  control,  there  are 
other  factors  which  are  helpful  in  determining  status. 
In  the  Greyvan  case,  the  Supreme  Court  mentioned 
"opportunities  for  profit  or  loss,  investment  in  facili- 
ties, permancy  of  relation  and  skill  required  in  the 
claimed  independent  operation  *  *  *  ."  To  this  must 
be  added,  in  view  of  the  Supreme  Court's  decision,  the 
factor  of  intent. 

It  is  believed  that  these  additional  factors  can  be  j 
characterized  as  common  attributes  of  an  independent , 
business.   Each  of  them  is  often,  but  not  necessarily, 
present  when  a  business  is  independent. 

In  this  case  all  of  these  additional  factors  were 
present,  some  in  a  greater  and  some  in  a  lesser 
degree.  The  significant  facts  relevant  to  these  factors 
were:  Some  of  the  vendors  sold  one  newspaper  only; 
many  sold  at  least  two  (R.  348) — ^in  fact,  prac- 
tically all  who  sold  the  Examiner  also  sold  the 
Chronicle,  and  many  who  sold  the  Call-Bulletin 
also   sold   the   News;   about    one-sixth    sold   publica- 
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tions  other  than  appellants'  newspapers,  such  as 
racing  forms,  twenty-five  cent  pocket  boolcs,  and  the 
Peoples  World  (R.  226-331,  310).  Many  sold  various 
articles  such  as  candy  bars,  gum,  i)encils,  and  razor 
blades;  some  developed  and  conducted  large  news 
stands  on  which  were  sold  all  manner  of  articles. 
These  large  news  stands  vaiied  in  number  from  ten  to 
thirty-five  (R.  226-231,  310,  P.  Ex.  48A-H).  The  ven- 
dors hired  substitutes  and  relief-men  at  their  own  ex- 
pense (R.  358).  The  vendors  were  responsible  for  the 
papers  delivered  to  them,  and  bore  the  loss  in  case 
they  were  lost,  destroyed,  or  stolen  (R.  185).  Some 
developed  regular  customers  to  whom  they  sold  on 
credit,  thereby  taking  the  credit  risk  (R.  184). 

Referring  to  the  various  additional  factors  above- 
mentioned,  it  heretofore  has  been  pointed  out  that 
there  is  a  permanency  of  the  relation  in  the  sense  that 
a  vendor's  contract  for  a  particular  corner  cannot  be 
terminated  by  the  publisher  except  for  cause.  This 
type  of  permanency  is  typical  of  the  status  of  such 
retailers  as  the  distributors  of  Ford  cars.  It  is  not 
typical  of  the  employment  status  which  ordinarily 
may  be  terminated  at  the  employer's  will. 

Although  the  arrangement  between  the  publishers 
and  the  vendors  was  uniform  throughout,  it  is  obvious 
that  the  profits  of  each  individual  vendor  were  de- 
pendent in  a  very  large  measure  upon  how  he  carried 
on  his  business.  Some  were  energetic  and  ambitious, 
and  their  profits  were  higher  accordingly.  Some  had 
attractive  personalities  and  a  manner  of  dealing  with 
the  public  which  developed  good  vdW  and  thus  mate- 
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rially  increased  their  sales.  It  is  common  knowledge 
that  many  men  will  pass  by  several  vendors  to  pur- 
chase their  papers  from  a  particular  vendor.  In  addi- 
tion, some  of  the  more  enterprising  vendors  were  not 
content  merely  with  the  sale  of  one  or  more  news- 
papers and  so  added  other  pubhcations  and  articles  to 
their  lines.  In  short,  the  vendors  were  free,  according 
to  their  desires,  to  carry  on  their  businesses  generally 
as  they  saw  fit,  and  what  they  did  was  necessarily  re- 
flected in  the  amomit  of  their  profits. 

The  opportimity  for  investment  was  not  limited  in 
any  way  by  the  arrangement  between  the  parties. 
Those  who  developed  large  news  stands  obviously  had 
a  moderate  investment.  A  vendor  who  had  one  of  the 
better  corners  had  a  valuable  right.  However,  the  in- 
vestment feature  is  unimportant  in  determining  the 
status  of  the  vendors.  No  substantial  investment  is  re- 
quired for  the  retail  sale  of  newspajjers.  Because  this 
is  true,  an  opportimity  was,  and  is,  afforded  men  with 
very  limited  means  and  who  are  frequently  ^dctims  of 
physical  handicaps,  to  engage  in  an  independent  busi- 
ness. That  this  is  important  in  their  minds  is  demon- 
strated by  the  fact  that  the  Union  appears  as  amicus 
curiae  to  preserve  their  independent  status. 

The  District  Court  gave  undue  emphasis  to  the  ad- 
mitted fact  that  the  vendor  did  business  on  a  relatively 
small  scale  and  \^^thout  a  large  investment  of  capital. 
The  size  of  an  operation  is  not  determinative  of  its 
character.  A  small  retailer  can  be  just  as  independent 
in  his  operations  as  a  large  one,  and  a  vendor's  desire 
to  operate  in  his  own  way  and  free  from  the  control  of 
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the  publishers  slioiild  not  Ije  denied  him  because  his 
operations  are  small, 

Coxmsel  for  the  Govermnent  have  made  much  of  a 
statement  by  one  witness  that  there  is  only  one  way  to 
sell  a  newspaper.  The  answer  was  a  correct  one  to  the 
particular  question  asked  the  witness  (R.  181).  In  a 
ph}^sical  sense,  there  is  only  one  way  to  sell  a  news- 
paper, that  is,  hand  it  to  the  customer,  just  as  there  is 
only  one  way  for  a  retailer  to  sell  a  pack  of  cigarettes 
— hand  it  to  the  customer.  That  is  what  the  witness 
meant.  He  did  not  mean,  nor  say,  nor  is  it  true,  that 
there  is  only  one  wa}^  in  which  to  develof)  the  sale  of 
newspapers. 

No  discussion  of  the  independent  status  of  these 
vendors  would  })e  complete  without  reference  to  the 
wishes  of  the  parties  themselves.  The  parties  have  de- 
liberately and  fairly  framed  successive  contracts  to 
maintain  an  inde])endent  relationship,  and  both  desire 
that  it  be  recognized.  It  is  true  that,  on  some  matters 
of  basic  policy,  the  wishes  of  the  parties  must  be  ig- 
nored; but  no  sound  i-eason  can  ])e,  or  has  been,  sug- 
gested why  this  should  be  done  in  the  instant  case. 
There  is  nothing  in  the  Social  Security  Act  which  sug- 
gests that  those  charged  with  its  enforcement  should 
substitute  their  ideas  as  to  what  is  l)est  for  the  parties, 
for  those  of  the  parties  themselves,  when  to  do  so 
changes  a  normnl  and  long-establislied  business  rela- 
tionship. As  before  pointed  out,  the  Supreme  Court 
has  made  it  clear  in  the  Grcuviiu  case  that  it  sees 
nothing  in  the  Act  to  suggest  that  normal  Imsiness 
relationships  are  to  be  disturl^od.  This  court  had  occa- 
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sion  to  discuss  this  issue  in  the  case  of  Anglim  vs. 
Empire  Star  Mines  Co.  (CCA  9th  Cir.,  1942),  129  F 
(2d)  914.  There,  the  court  was  dealing  \vith  a  situa- 
tion similar  to  this,  where  the  individual  lessee  miners, 
with  little  or  no  capital  invested,  preferred  to  main- 
tain their  independent  status,  leaving  their  profits  to 
depend  on  their  indivddual  initiative  and  skill.  In 
holding  that  they  were  entitled  to  maintain  that  inde- 
pendent status,  the  court  said  (p.  917)  : 

"The  typical  leaser  is  the  resourceful  miner 
who  prefers  the  speculative  rewards,  along  with 
the  risks,  of  operating  on  his  own  account.  There 
was  in  the  practice  here  no  element  of  calculated 
tax  avoidance.  The  taxpayer's  leasing  program 
was  inaugurated  years  before  the  Social  Security 
Act  was  placed  on  the  books.  We  entertain  no 
doubt  that  these  leasers  should  be  classed  as  inde- 
pendent contractors.  We  are  not  unmindful  of 
the  beneficent  purposes  of  the  Act,  but  the  ex- 
tension of  its  benefits  to  mder  fields  is  not  the 
business  of  the  courts." 

Much  the  same  observations  and  reasons  are  applica- 
ble to  the  instant  case. 


IV. 

CONGRESS  NEVER  INTENDED  A  CONSTRUCTION  OF  THE 
SOCIAL  SECURITY  ACT  WHICH  WOULD  PERMIT  THE  VEN- 
DORS TO  BE  CLASSED  AS  EMPLOYEES. 

The  history  of  the  Social  Security  Act  and  of  the 
regulations  issued  thereunder  demonstrates  that  Con- 
gress never  intended  the  vendors  to  be  covered  by  the 
Act. 
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The  original  Social  Security  Act,  as  introduced  in 
the  House  (H.R.  4120),  contained  a  lengthiy  definition 
of  the  term  ''employee,"  part  of  which  was:  "the  tenn 
'employee'  shall  include  every  individual  .  .  .  under 
any  contract  of  employment  or  hire,  oral  or  written, 
express  or  implied." 

This  definition  was  rejected,  and  the  word  ''em- 
ployee" was  undefined  except  that  Section  1101  (a) 
(b)  (See  Appendix  I,  Sec.  1426(d))  provided  as 
follows : 

"The  term  'employee'  includes  an  officer  of  a 
corporation. ' ' 

Officers  of  a  corporation  were,  no  doubt,  expressly  in- 
cluded only  ])ecause  they  would  have  been  excluded 
under  the  common  law  concept  of  master  and  servant, 
which  it  was  the  intention  of  Congress  to  follow. 

In  1938,  the  Board  made  recommendations  for 
amendments  to  the  Social  Security  Act.  These  recom- 
mendations were  transmitted  to  Congress  with  a  spe- 
cial message  by  the  President  on  January  16, 1939.  As 
a  result,  H.R.  6635  was  introduced,  and  extensive 
hearings  were  held  thereon  by  the  Ways  and  Means 
Committee  of  the  House  and  later  by  the  Senate  Fi- 
nance Committee.  The  Board  recommended,  among 
other  things,  that  definitions  contained  in  the  Act  he 
expanded  to  include  more  persons  than  would  come 
under  the  classical  definition  of  "an  employee."  While 
extensive  amendments  were  ])assed  by  Congress  in 
1939,  no  amendment  enlai'ging  the  definition  of  ''em- 
ployee" was  enacted. 
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This  history  establishes  that  Congress  intended  no 
one  should  be  covered  ])y  the  Act  who  did  not  consti- 
tute an  employee  under  ordinary  concepts. 

If  the  view  of  the  Treasury  Department  may  be 
judged  by  its  regulation  under  the  Social  Security  Act 
defining  the  terms  "employer"  and  "employee,"  (Ap. 
pendix  II),  it  has  entertained  no  doubt  that  the  word 
"employee"  was  used  by  Congress  in  its  ordinary 
sense.  The  regulation  sets  forth  the  normal  tests,  em- 
phasizing particularly  control  over  the  manner  and 
means  of  doing  the  work.  This  regulation  was  in  force 
at  the  time  the  1939  amendments  were  rejected  by 
Congress,  and  has  been  in  force  up  to  the  present  time. 

The  District  Court  based  its  decision  in  large  part 
on  a  dictum  in  the  Hearst  case  (N.L.R.B.  vs.  Hearst 
Puhlications,  322  U.S.  Ill,  88  L.  Ed.  1170,  64  S.  Ct. 
851)  to  the  effect  that  technical  common  law  concepts 
as  to  what  constitutes  an  employee  are  not  to  be  con- 
trolling under  social  legislation.  As  heretofore  shown, 
the  Supreme  Court  reaffirmed  that  statement  in  the 
Grey  van  and  Silk  cases,  l:)ut  it  added  that,  notmth- 
standing  this.  Congress  showed  no  intention  to  disturb 
normal  business  relationships;  that  to  be  covered  by 
the  Act,  a  person  must  be  an  employee ;  that  the  Regu- 
lations issued  under  the  Act  set  forth  a  definition  of 
"employee";  and  that  under  all  of  the  circumstances 
in  the  case,  the  two  groups  of  truckers  were  independ- 
ent contractors.  The  Supreme  Court  specifically  re- 
ferred to  the  ordinary  tests  as  being  the  significant 
ones,  namely — control,  individual  initiative,  etc. 
Therefore,  appellants  reassert  that  the  doctrine  first 
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aiuioimced  by  way  of  dictnni  in  the  Hearst  case,  and 
later  stated,  also  ))y  way  of  dictum,  in  the  Greyvan 
and  Silk  cases,  is  not  a  license  to  the  Commissioner  to 
reach  out  and  l)ring-  within  the  coverage  of  the  Act 
everyone  who  he  considers  needs  the  benefits  thereof. 

Referring  more  particularly  to  the  Hearst  case,  it 
is  important  to  observe  that  the  Supreme  Court  in 
that  case  did  not  hold  vendors  to  be  employees.  Long 
prior  to  that  decision,  the  Supreme  Court  had  adopted 
a  steadfast  rule  that  a  finding  of  the  agency  charged 
with  the  enforcement  of  the  Wagner  Act,  namely,  the 
National  Lal^or  Relations  Board,  would  not,  and  could 
not  under  the  wording  of  the  law,  be  disturbed  if  it 
was  supported  by  any  evidence.  (N.L.R.B.  vs.  Nevada 
Consolidated  Copper  Corp.,  316  U.S.  105,  86  L.  Ed. 
1305,  62  S.  Ct.  960.)  The  Supreme  Court  expressly 
followed  that  rule  in  the  Hearst  case.  The  Board  had 
fomid  that  the  vendors  therein  involved  were  em- 
ployees; the  Supreme  Court  could  not  under  its  rule 
disturb  the  finding.  What  the  same  court  would  have 
done  had  it  been  free  to  aj)])raise  the  facts,  is  a  matter 
of  speculation.  What  the  Sui)reme  Court  did  in  the 
Silk  and  Greyvan  cases  is  a  matter  of  record.  It  is 
noteworthy  that  this  Circuit  Court  of  Appeals  in  that 
case  did  not  leave  its  ovn\  views  to  speculation.  The 
majority  of  the  judges  were  of  the  opinion,  and  so 
found,  that  the  Board's  finding  that  the  vendors  were 
employees  was  not  supported  by  substantial  evidence. 
Judge  Denman  dissented,  not  because  he  differed  from 
the  other  judges  who  held  the  vendors  to  be  independ- 
ent contractors,  but  only  because  he  felt  bound  to  ac- 
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cept  the  Board's  finding.  The  same  situation  does  not 
exist  in  the  instant  ease.  There  is  no  rule  or  statute 
imposing  the  Commissioner's  findings  on  this  court. 
This  court  is  free  to  base  its  decision  on  the  facts  as 
presented  concerning  the  particular  vendors,  just  as 
the  Circuit  Court  of  Appeals  did  in  the  Greyvan  and 
Silk  cases. 

While  the  decision  in  the  Hearst  case  can  be  dis- 
missed with  the  foregoing  observations,  it  is  also  true 
that  there  are  significant  factual  differences  between 
that  case  and  the  instant  one. 

Furthermore,  if  the  Hearst  case  is  given  the  inter- 
pretation which  the  lower  court  gave  it,  Congress  has 
made  it  clear  that  such  an  interpretation  is  contrary 
to  its  intent.   In  its  amendments  to  the  Wagner  Act, 
set  forth  in  the  Labor  Relations  Act  of  1947,  Congress 
amended  the  definition  of  "employee"  so  as  expressly 
to  exclude  independent  contractors.   This  amendment 
originated  in  the  House  and  the  reason  for  it  is  set 
forth  in  the  Committee  Report  on  H.R.  3020  by  House 
Committee  on  Education  and  Labor,  being  Report  No. 
245,  80th  Congress,  1st  Session,  in  the  following  words  ; 
'*(d)    An  'employee',  according  to  all  standard 
dictionaries,  according  to  the  law  as  the  courts 
have  stated  it,  and  according  to  the  understanding 
of  ahnost  everyone,  with  the  exception  of  mem- 
bers of  the  National  Labor  Relations  Board,  means 
someone  who  works  for  another  for  hire.   But  in 
the  case  of  National  Labor  Relations  Board  v. 
Hearst  PubUcations,  Inc.  (322  U.S.  Ill   (1944), 
the  Board  expanded  the  definition  of  the  term 
'employee'  beyond  anything  that  it  ever  had  in- 
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eluded  ])efore,  and  the  Supreme  Court,  relying 
upon  the  theoretic  'expertness'  of  the  Board,  up- 
held the  Board.  In  tliis  case  the  Board  held  inde- 
pendent merchants  who  bonglit  newspaijers  from 
the  publisher  and  hired  people  to  sell  them  to  be 
'employees.'  The  people  the  merchants  hired  to 
sell  the  papers  were  'employees'  of  the  merchants, 
but  holding  the  merchants  to  be  'employees'  of  the 
publisher  of  the  })apei-s  was  most  far  reaching.  It 
must  l)e  presumed  that  wlien  Congress  passed  the 
Labor  Act,  it  intended  words  it  used  to  have  the 
meanings  that  they  had  when  Congress  passed  the 
act,  not  new  meanings  tliat,  9  years  later,  the 
Labor  Board  might  think  up.  In  the  law,  there 
always  has  l)een  a  difference,  and  a  big  difference, 
between  'employees'  aiid  'independent  contrac- 
tors.' 'Employees'  work  for  wages  or  salaries  un- 
der direct  supervision.  'Independent  contractors' 
undertake  to  do  a  job  for  a  price,  decide  how  the 
work  wdll  be  done,  usually  hire  others  to  do  the 
work,  and  depend  for  theii-  income  not  upon 
wages,  but  upon  the  differeiice  betw^een  what  they 
pay  for  goods,  materials,  and  labor  and  what  they 
receive  for  the  end  result,  that  is,  upon  profits. 
It  is  inconceivable  that  Congress,  when  it  passed 
the  act,  authorized  the  Board  to  give  to  every 
word  in  the  act  whatever  meaning  it  wished.  On 
the  contrary.  Congress  intended  then,  and  it  in- 
tends now,  that  the  Board  give  to  words  not  far- 
fetched meanings  but  ordinary  meanings.  To  cor- 
rect w^hat  the  Board  has  done,  and  what  the  Su- 
preme Court,  iHitting  misplaced  reliance  upon  the 
Board's  expertness,  has  approved,  the  bill  ex- 
cludes 'independent  contractors'  from  the  defini- 
tion of  'employee'." 
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Concluding  this  point,  it  is  submitted  that  in  view 
of  the  foregoing,  to  hold  that  these  vendors  were  em- 
ployees would  extend  the  Social  Security  Act  far  be- 
yond the  intent  of  Congress  and,  hence,  be  judicial 
legislation.  The  courts  have  repeatedly  refused  to 
countenance  imdue  expansion  of  the  application  of  the 
Social  Security  Act  by  the  Commissioner.  Thus,  the 
effort  to  bring  independent  truckers  within  the  cover- 
age of  the  Act  was  not  countenanced  in  the  Grey  van 
and  Silh  cases.  The  effort  to  bring  independent 
miners  within  the  coverage  of  the  Act  was  not  coun- 
tenanced by  this  court  in  the  Anglim  vs.  Empire  Star 
Mines  case,  supra.  The  eifort  to  bring  independent 
home  workers  within  the  coverage  of  the  Act  was  not 
coimtenanced  by  the  Sixth  Circuit  Court  in  the  case 
of  Glenn  vs.  Beard,  141  F.  (2d)  376.  The  effort  to 
bring  a  doctor  within  the  coverage  of  the  Act  was  not 
countenanced  by  this  court  in  the  case  of  United 
States  vs.  Aberdeen  Aerie  No.  24,  supra.  The  effort  to 
bring  an  independent  operator  of  a  retail  store  within 
the  coverage  of  the  Act  was  not  countenanced  by  the 
Third  Circuit  Court  in  the  case  of  Nevin,  Inc.  vs. 
Bothensies,  supra.  The  effort  to  l)ring  consignee  dis- 
tributors of  oil  products  within  the  coverage  of  the 
Act  was  not  countenanced  in  the  case  of  Texas  vs. 
Higgins,  supra.  This  case  presents  a  similar  effort 
which,  as  in  the  cases  just  mentioned,  and  on  the  prin- 
ciples therein  announced,  also  should  not  be  coimte- 
nanced. 
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CONCLUSION. 
In  conclusion,  appellants  respectfully  submit  that 
the  vendors  were  indei)endent  contractors  and  not  em- 
ployees under  the  Social  Security  Act,  and  that  the 
judgments  of  the  District  C'ourt  should,  therefore,  be 
reversed. 

Dated,  San  Francisco,  California, 
February  27, 1948. 

Reginald  H.  Linforth, 
James  I.  Johnson, 

Attorneys  for  Appellants. 

Calkins,  Hall,  T.inforth  &  Conard, 
Of  Counsel. 
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Appendix  I 

RELEVANT  PROVISIONS  OF  FEDERAL  INSURANCE 
CONTRIBUTIONS  ACT. 

(From  26  U.S.C.A.— Int.  Rev.  Code.) 

Sec.  1400.    Rate  of  tax. 

In  addition  to  other  taxes,  there  shall  be  levied, 
collected,  and  paid  upon  the  income  of  every  in- 
dividual a  tax  equal  to  the  followins;  percentages 
of  the  wages  (as  defined  in  section  1426  (a))  re- 
ceived by  him  after  December  31,  1936,  with 
respect  to  employment  (as  defined  in  section 
1426  (b))  after  such  date: 

(1)  With  respect  to  wages  received  during  the 
calendar  years  1939,  1940,  1941,  and  1942,  the 
rate  shall  be  1  per  centmn. 

Sec.  1401.    Deduction  of  tax  from  wages. 

(a)  Requirement.  The  tax  imposed  by  sec- 
tion 1400  shall  be  collected  by  the  employer  of  the 
taxpayer,  by  deducting  the  amount  of  the  tax 
from  the  wages  as  and  when  paid. 

Sec.  1410.    Rate  of  tax. 

In  addition  to  other  taxes,  every  employer  shall 
pay  an  excise  tax,  with  respect  to  having  indi- 
viduals in  his  employ,  equal  to  the  following  per- 
centages of  the  wages  (as  defined  in  section  1426 
(a))  paid  by  him  after  December  31,  1936,  with 
respect  to  employment  (as  defined  in  section 
1426  (b))  after  such  date: 

(1)  With  respect  to  wages  paid  during  the 
calendar  years  1939,  1940,  1941,  and  1942,  the 
rate  shall  be  1  per  centimi. 


Sec.  1426.    Definitions. 

When  used  in  this  subchapter —  I 

(a)  Wages.  The  term  "wages"  means  all 
remuneration  for  employment,  including  the  cash 
value  of  all  remuneration  paid  in  any  medium 
other  than  cash ;  except  that  such  term  shall  not 
include — 

(1)      That   part   of   the   remuneration   which, 

after  remuneration  equal  to  $3,000  has  been  paid 

to  an  individual  l)y  an  employer  with  respect  to 

employment  during  any  calendar  year,  is  paid 

to  such  individual  by  such  employer  with  respect 

to  employment  during  such  calendar  year; 
******* 

(b)  Employment.      The  term  "employment" 

means  any  service  performed  prior  to  January  1, 

1940,  which  was  employment  as  defined  in  this 

section  prior  to  such  date,  and  any  service,  of 

whatever  nature,  performed  after  December  31, 

1939,  by  an  employee  for  the  person  employing 

him,  irrespective  of  the  citizenship  or  residence 

of  either,  *  *  * 
******* 

(d)  Employee.  The  term  "employee"  in- 
cludes an  officer  of  a  corporation. 


RELEVANT  PROVISIONS  OF  FEDERAL  UNEMPLOYMENT 
TAX  ACT. 

(From  26  U.S.C.A.— Int.  Rev.  Code.) 

Sec.  1600.    Rate  of  tax. 

Every   employer    (as   defined   in   section   1607 
(a))  shall  pay  for  the  calendar  year  1939  and  for 
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each  calendar  year  thereafter  an  excise  tax,  with 
respect  to  having  individuals  in  his  employ,  equal 
to  3  per  centum  of  the  total  wages  (as  defined 
in  section  1607  (b))  paid  by  him  during  the 
calendar  year  with  respect  to  employment  (as 
defined  in  section  1()07  (c))   after  December  31, 

1938.  *  *  * 

Sec.  1607.    Definitions. 

When  used  in  this  subchapter — 

(a)  Employer.  The  term  ''employer"  does 
not  include  any  person  unless  on  each  of  some 
twenty  days  during  the  taxable  year,  each  day 
being  in  a  different  calendar  week,  the  total  num- 
ber of  individuals  who  were  employed  by  him  in 
employment  for  some  portion  of  the  day  (whether 
or  not  at  the  same  moment  of  time)  was  eight 
or  more. 

(b)  Wages.  The  term  "wages"  means  all  re- 
muneration for  emplojanent,  including  the  cash 
value  of  all  ]*emuneration  ])aid  in  any  medium 
other  than  cash;  except  that  such  term  shall  not 
include — 

(c)  Employment.  The  term  "employment" 
means  any  service  performed  prior  to  January 
1,  1940,  which  was  emplojnnent  as  defined  in  this 
section  prior  to  such  date,  and  any  service,  of 
whatever  nature,  performed  after  December  31, 

1939,  within  the  United  States  by  an  employee 
for  the  person  employing  him,  irrespective  of  the 
citizenship  or  residence  of  either,  except — 
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(i)    Employee.    The  term  "employee"  includes 
an  officer  of  a  corporation. 

Substantially  the  same  provisions  were  contained 
in  Title  VIII  and  Title  IX  of  the  Social  Security 
Act  before  its  amendment. 
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TREAS.  DEPT.  REG.  107,  SEC.  403.204. 

Who  are  employees. — Every  individual  is  an 
employee  if  the  relationship  between  him  and  the 
person  for  whom  he  i)erf()rms  services  is  the  legal 
relationship  of  employer  and  employee.  (The 
word  "  employ- er"  as  used  in  this  section 
only,  notwithstanding-  the  jn-ovisions  of  section 
403.201  (a),  includes  a  person  who  employs  one 
or  more  employees.) 

Generally  such  relationship  exists  when  the 
person  for  whom  services  are  performed  has  the 
right  to  control  and  direct  the  individual  who  per- 
forms the  ser\dces  not  only  as  to  the  result  to  be 
accomplished  by  the  work  but  also  as  to  the  de- 
tails and  means  by  which  that  result  is  accom- 
plished. That  is,  an  employee  is  subject  to  the 
wall  and  control  of  the  employer  not  only  as  to 
what  shall  be  done  but  how  it  shall  be  done.  In 
this  connection,  it  is  not  necessary  that  the  em- 
ployer actually  direct  or  control  the  manner  in 
which  the  services  are  performed;  it  is  sufficient 
if  he  has  the  right  to  do  so.  The  right  to  dis- 
charge is  also  an  important  factor  indicating 
that  the  person  possessing  that  right  is  an  em- 
ployer. Other  factors  characteristic  of  an  em- 
ployer, but  not  necessarily  present  in  every  case, 
are  the  furnishing  of  tools  and  the  furnishing 
of  a  place  to  work,  to  the  indi%idual  who  ]ier- 
forms  the  ser^dces.  In  general,  if  an  individual 
is  subject  to  the  control  or  direction  of  another 
merely  as  to  the  result  to  be  accomplished  by  the 
work  and  not  as  to  the  means  and  methods  for 
accomplishing  the  result,  he  is  an  independent 


contractor.  An  individual  performing  services 
as  an  independent  contractor  is  not  as  to  such  ser- 
vices an  employee. 

Generally,  physicians,  lawyers,  dentists,  veteri- 
narians, contractors,  subcontractors,  public  ste- 
nographers, auctioneers,  and  others  who  follow 
an  independent  trade,  business,  or  profession,  in 
which  they  offer  their  services  to  the  public,  are 
independent  contractors  and  not  employees. 

Whether  the  relationship  of  emj^loyer  and  em- 
ployee exists  Avill  in  doubtful  cases  be  determined 
upon  an  examination  of  the  particular  facts  of 
each  case. 

If  the  relationship  of  employer  and  employee 
exists,  the  designation  or  description  of  the  rela- 
tionship by  the  parties  as  anything  other  than 
that  of  employer  and  employee  is  immaterial. 
Thus,  if  such  relationship  exists,  it  is  of  no  con- ' 
sequence  that  the  employee  is  designated  as  a 
partner,  co-adventurer,  agent,  or  independent  con- 
tractor. 

The  measurement,  method,  or  designation  of 
compensation  is  also  immaterial,  if  the  relation- 
ship of  employer  and  employee  in  fact  exists. 

No  distinction  is  made  between  classes  or  grades 
of  employees.  Thus,  superintendents,  managers, 
and  other  superior  employees  are  employees.  An 
officer  of  a  corporation  is  an  employee  of  the  cor- 
poration but  a  director  as  such  is  not.  A  director 
may  be  an  employee  of  the  corporation,  however, 
if  he  performs  services  for  the  corporation  other 
than  those  required  by  attendance  at  and  partici- 
pation in  meetings  of  the  board  of  directors 
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Althougli  an  individual  may  be  an  employee 
under  this  section,  liis  services  may  be  of  such  a 
nature,  or  performed  under  such  circumstances, 
as  not  to  constitute  employment  within  the  mean- 
ing of  the  Act  (see  section  403.203). 

This  Regulation,  issued  under  the  Federal  Unem- 
ployment Tax  Act,  is  substantially  the  same  as  that 
issued  under  the  Federal  Insurance  Contril)utions  Act 
and  prior  regulations  issued  under  the  Social  Security 
Act. 
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AGREEMENT. 

This    Agreement,    made    and    entered    into    this 
twenty-eighth  day  of  May,  1940,  by  and  between  San 
Francisco  Newspaper  Publishers'  Association,  as 
the    representative    and    authorized    agent    of    the 
Chronicle  Publishing  Company,  Publisher  of  San  . 
Francisco   Chronicle;  Hearst  Publications,  Inc.,  ' 
for  the  San  Francisco  Call-Bulletin  Department 
thereof;  Daily  News  Company,  Ltd.,  Pubhsher  of 
The  San  Francisco  News  ;  and  Hearst  Publications, 
Inc.,  for  the  San  Francisco  Examiner  Department 
thereof,   hereinafter  referred   to   collectively   as   the 
''Publishers"  and  individually  as  the  "Publisher" 
and  the  Newspaper  and  Periodical  Vendors'  and  , 
Distributors'  Union  No.  468,  affiliated  with  Interna-  j 
TiONAL  Printing  Pressmen  and  Assistants'  Union  ' 
OF  North  America,  hereinafter  referred  to  as  the 
"Union",  for  itself  and  as  the  authorized  agent  of  its 
members, 

WITNESSETH  : 

The  parties  hereto  hereby  agree  to  and  accept  all  of 
the  terms,  pro^dsions,  conditions,  and  definitions 
hereinafter  set  forth,  to  \vit:  i 

Section  1.  Each  of  the  parties  hereto  agrees  that 
the  intent  of  this  Agreement  is  to  maintain  the  rela- 
tionship of  seller  and  buyer,  and  not  the  relationship 
of  employer  and  employee,  and  neither  party  hereto 
will  construe   anything  herein,   and   nothing   herein 
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shall  be  construed,  otherwise  than  in  accordance  with 
this  expression  of  the  intent  hereof. 

Section  2.  This  Agreement  shall  apply  to  the  sale 
of  newspapers  of  the  Publishers  by  News  Vendors 
coming-  under  the  terms  of  this  Agreement  in  the  City 
and  County  of  San  Francisco. 

(a)  For  the  sale  of  evening  newspapers  in  the  City 
and  County  of  San  Francisco  said  City  is  divided 
into  zones  described  as  follows: 

Zone  One:  Starting  at  the  Embarcadero  at  Wash- 
ington Street  and  continuing  out  both  sides  of  Wash- 
ington Street  to  Van  Ness  Avenue,  thence  south  on 
both  sides  of  Van  Ness  Avenue  to  Market  Street, 
thence  across  Market  Street  to  Eleventh  Street,  thence 
along  both  sides  of  Eleventh  Street  to  Howard  Street, 
thence  along  both  sides  of  Howard  Street  to  Third 
Street,  thence  along  l)oth  sides  of  Third  Street  to 
Townsend  Street,  thence  along  both  sides  of  Towni- 
send  Street,  including  Southern  Pacific  Station,  to 
the  Embarcadero,  thence  along  the  Embarcadero  to 
Washington  Street,  including  safety  zone  intersec- 
tions. 

Zone  Two:  Starting  at  the  intersection  of  Washing- 
ton Street  and  Van  Ness  Avenue  and  extending  along 
both  sides  of  Van  Ness  Avenue  to  Bay  Street,  thence 
along  l)oth  sides  of  Ba}^  Street  to  Laguna  Street, 
thence  along  I^aguna  Street  to  Chestnut  Street,  thence 
along  botli  sides  of  Chestnut  Street  to  Scott  Street  and 
thence  returning  along  Chestnut  Street  to  Fillmore 
Street,  thence  along  both  sides  of  Filknore  Street  to 
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Haight  Street,  thence  along  both  sides  of  Haight 
Street  to  Market  Street  and  thence  along  both  sides  of 
Market  Street  to  Van  Ness  Avenue,  thence  along  the 
line  of  Van  Ness  Avenue  to  Washington  Street;  in- 
cluding safety  zone  intersections. 

Zone  Two  (a):  Starting  at  intersection  of  Market 
and  Valencia  Streets,  thence  along  West  line  of  Va- 
lencia Street  to  Mission,  thence  along  Mission  to  29th ; 
thence  returning  along  South  line  of  Mission  to  Van 
Ness  Avenue  South,  thence  along  East  line  of  Van 
Ness  Avenue  South  to  the  South  line  of  Market  Street, 
including  safety  zone  intersections. 

Zone  Three:  All  that  part  of  the  City  and  County 
of  San  Francisco  not  included  within  Zone  One  (1), 
Zone  Two  (2)  and  Zone  Two  (a). 

(b)  The  Publishers  agree  that  in  Zone  One  con- 
tracts for  the  sale  of  evening  newspapers  will  during 
the  term  of  this  Agreement  be  offered  to  News  Ven- 
dors coming  under  the  terras  of  this  Agreement  (in 
accordance  with  provisions  of  Section  12)  and  to 
newsboys  under  the  age  of  eighteen  (18)  years  in  the 
ratio  of  five  (5)  News  Vendors  to  three  (3)  newsboys 
and  the  Publishers  ^vill  maintain  said  ratio  during 
said  term. 

(c)  The  Pul)lishers  agree  that  in  Zone  Two  (2) 
contracts  for  the  sale  of  evening  newspapers  will  dur- 
ing the  term  of  this  Agreement  be  offered  to  News 
Vendors  coming  under  the  terms  of  this  Agreement 
(in  accordance  with  provisions  of  Section  12)  and  to 
newsboys  in  the  ratio  of  one  (1)  News  Vendor  to  two 
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(2)  news  boys  and  the  Publishers  will  maintain  said 
ratio  during  said  term. 

(d)  In  Zone  Two  (a)  Tlie  Publishers  will  offer 
contracts  for  the  sale  of  evening  newspapers  to  News 
Vendors  coming  under  the  terms  of  this  Agreement 
and  to  newsl)oys  in  the  ratio  of  one  (1)  News  Vendor 
to  thirteen  (13)  newsboys  and  the  Publishers  will 
maintain  said  ratio  during  said  terni. 

(e)  In  Zone  Three  the  Publishers  will  offer  con- 
tracts for  the  sale  of  evening  newspapers  to  News 
Vendors  coming  under  the  terms  of  this  Agreement 
and  to  newsboys  without  any  limitation  as  to  ratio  be- 
tween News  Vendors  coming  under  tlie  terms  of  this 
Agreement  and  newsboys. 

(For  the  sole  purpose  of  checking  the  observance  of 
the  ratio  of  News  Vendors  to  newsboys  estal)lished  in 
Zones  One,  Two  and  Two  (a),  the  Publishers  agree 
upon  request  to  furnish  a  Hst  of  newsboy  corners  and 
News  Vendor  corners  in  such  Zones  and  further  agree 
to  notify  the  Union  promptly  when  changes  are  made 
in  such  list.) 

(f)  On  l)otli  morning  and  evening  newspapers 
whenever  the  weekly  profits  of  a  newsboy  on  any  cor- 
ner shall  equal  or  exceed  the  Part  Time  Corner  weekly 
guarantee  in  this  Agreement  jirovided  for,  such  news- 
boy shall  be  replaced  by  a  Part  Time  Corner  News 
Vendor,  a  member  of  the  Union  in  good  standing  and 
acceptable  to  the  Puljlisher  or  Pul)lishers,  who  is 
available,  and  further  provided  tliat  if  the  replace- 
ment so  made  shall  result  in  exceeding  the  ratio  of 
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Part  Time  to  Full  Time  Corners  fixed  by  Section  14 
of  this  Agreement,  such  replacement  shall  be  desig- 
nated ia  ''temporary  Part  Time  Corner  News 
Vendor". 

Section  5.  (a)  The  Publishers  and  the  Union  agree 
that  for  the  sale  of  morning  newspapers  (Sunday  ex- 
cepted) in  the  City  and  County  of  San  Francisco  each 
Publisher  of  a  morning  newspaper  may  enter  into 
contracts  with  not  to  exceed  a  total  of  80  newsboys  to 
cover  the  sales  of  both  the  a.m.  and  p.m.  selling 
periods. 

(b)  In  the  application  and  interpretation  of  this 
section,  it  is  agreed  that  newsboys  shall  sell  either  on 
the  basis  of  joint  representation  or  exclusive  repre- 
sentation (as  the  publisher  and/or  publishers  shall  de- 
termine) provided,  that  in  the  event  a  newsboy  sells 
on  the  basis  of  joint  representation  that  such  newsboy 
shall  count  as  one  (1)  of  the  newsboys  for  each  of  the 
morning  newspapers. 

Section  4.  (a)  For  the  sale  of  Sunday  newspapers 
in  the  City  and  County  of  San  Francisco,  both  pub- 
lishers of  Sunday  newspapers  may  enter  into  con- 
tracts with  not  to  exceed  a  combined  total  of  175  news- 
boys to  cover  the  sales  of  both  the  Saturday  night  and 
Simday  morning  selling  periods ;  provided,  that  news- 
boys shall  sell  either  on  the  basis  of  joint  representa- 
tion or  exclusive  representation  (as  the  publisher 
and/or  publishers  shall  determine)  ;  l)ut  in  no  event 
shall  the  combined  total  of  newsljoys  for  the  sale  of 
both  Smiday  newspapers  on  Saturday  night  and  Sun- 
day morning  exceed  175. 
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(b)  For  the  sale  of  morning  and  Sunday  news- 
papers, newsboys  shall  not  sell  on  the  same  corner  of 
an  intersection  in  direct  competition  with  the  News 
Vendor. 

(c)  It  is  further  agrood  that  each  pubhsher  of  a 
Sunday  newspaper  may  enter  into  contracts  for  the 
sale  of  Simday  newspapers  with  junior  sales  boys 
without  limitation  as  to  number,  provided  such  junior 
sales  boys  shall  sell  at  large  and  shall  not  remain  sta- 
tionary on  any  corner. 

Section  5.  For  the  sole  purpose  of  checking  the 
observance  of  the  limitation  of  newsboys  of  morning 
newspapers  as  established  in  Sections  3  and  4,  the 
Publishers  agree  uj^on  request  to  furnish  a  list  of 
newsboy  coi'ners  and  further  agree  to  notify  the 
union  promptly  when  changes  are  made  in  such  list. 

Section  6.  The  News  Vendors  who  come  under  the 
terms  of  this  Agreement  are  those  who  shall  engage 
in  the  sale  of  newspapei's  of  the  Publishers  as  here- 
inafter provided  for  under  the  terms  of  Section  Thir- 
teen (13)  hereof. 

Section  7.  The  Publishers  recognize  the  Union  as 
the  sole  collective  l)argaining  agency  for  all  News 
Vendors  coming  undci"  the  terms  of  this  Agreement. 

Section  8.  The  newspapers  of  each  Publisher  on  a 
daily  or  Sunday  ])apov  shall  be  sold  at  the  retail  price 
established  by  such  Publisher. 

Section  9.  (a)  Newspa})ers  shall  be  purchased 
from  each  Publisher  at  the  wholesale  price  established 
by  each  Publisher  for  the  newspapers  which  it  pro- 
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duces  and  payment  to  each  Publisher  for  any  news- 
papers so  purchased  shall  be  made  at  said  wholesale 
price.  It  is  agreed  that  the  present  practice  of  mak- 
ing payment  toward  the  end  of  the  selling  period  or 
after  each  edition  shall  l^e  continued. 

(b)  Each  Publisher  agrees  that  its  wholesale 
price  so  established  shall  be  uniform  to  News  Vendors 
selling  single  copies  on  the  public  streets  of  the  City 
and  Comity  of  San  Francisco  and  such  wholesale 
price  shall  not  be  lower  to  any  other  selling  agency 
(*' carriers"  excepted)  in  said  City  and  County.  It 
is  agreed  that  Publishers'  sale  to  "carriers"  for  de- 
livery to  subscribers  shall  not  be  subject  to  the  pro- 
\T.sions  of  this  Agreement.  Sales  to  ''carriers"  for 
sales  of  single  copies  on  the  public  streets  of  the  City 
and  Coimty  of  San  Francisco  shall,  however,  be  sub- 
ject to  all  the  provisions  of  this  Agreement. 

Section  10.  The  Pu1)]ishers  agree  that  during  the 
term  of  this  agreement  the  retail  price  of  newspapers 
herein  specified  shall  not  be  changed  and  that  the 
wholesale  price  of  Three  ($3,00)  Dollars  per  hmidred 
for  newspapers  retailing  at  Five  (.05)  cents  a  copy 
or  Seven  and  50/100  ($7.50)  Dollars  for  Sunday 
newspapers  retaihng  at  Ten  (.10)  Cents  per  copy  , 
shall  not  be  changed.  | 

Section  11.  The  profit  arising  from  the  difference 
between  the  retail  prices  and  the  wholesale  prices 
shall  belong  to  the  News  Vendor. 

Section  12.  When  there  exists  a  vacancy  at  any 
corner  as  defined  in  Sections  13,  14  and  15,  preference 
shall  be  given  to  any  available  member  of  the  Union 
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in  good  standing  acceptable  to  the  Publisher  or  Pub- 
lishers concerned.  The  l^iblisher  agrees  to  notify  the 
Union  when  a  vacancy  exists,  giving  the  location  of 
such  corner,  and  at  the  time  such  notice  is  given,  the 
Union  agrees  to  furnish  a  list  of  all  available  News 
Vendors.  The  Publisher  or  Publishers  shall  have  the 
right  of  selection  from  all  available  News  Vendors. 
If  no  member  of  the  Union,  acceptable  to  the  Pub- 
lisher or  Publishers  concerned,  is  available  when  a 
vacancy  exists,  such  Publisher  or  Publishers  may 
enter  into  a  contract  for  the  sale  of  newspapers  with 
any  person  and  such  person  may  continue  with  said 
contract  for  the  sale  of  newspapers  until  such  time 
as  a  member  of  the  Union,  acceptable  to  the  Publisher 
or  Publishers  concerned,  is  a\ailal)]e.  Upon  the 
happening  of  which  event  the  Publisher  or  Publish- 
ers will  offer  to  said  member  of  the  Union  a  contract 
to  sell  newspapers,  provided,  however,  that  such 
Publisher  or  Publishei's  shall  not  be  required  to  ter- 
minate its  contract  with  any  person  not  a  member  of 
the  Union  who  has  a  contract  to  sell  newspapers,  be- 
fore the  end  of  the  current  day  or  night  period, 
during  w'hich  he  is  selling  under  such  contract. 

(It  is  agreed  that  when  in  the  opinion  of  the  Union 
a  Publisher  and/or  Pul)lishers  has  determined  that 
a  News  A'endor  is  unacce])table,  that  the  Publisher 
and/or  Publishers  will  discuss  the  reason  therefor 
with  the  Business  Agent  of  tlie  I"^nion  and  if  Agree- 
ment is  not  mutually  reached  it  shall  be  settled  bv 
the  Standing  Oonnnittee.  or  l)y  an  Arbitration  Board 
which  has  full  power  to  determine  the  accejitability 
of  said  News  Vendor.") 
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Section  13.  (a)  A  ''News  Vendor"  is  hereby  de- 
fined to  be  a  person  over  the  age  of  eighteen  (18) 
years  who  purchases  newspapers  at  wholesale  from  a 
Publisher  or  Publishers,  and  resells  the  same  at  retail 
at  a  Pull  Time  Corner,  or  Part  Time  Corner,  or 
Special  Wrapped  Edition  Corner,  or  Special  Event 
Corner,  or  at  large  under  the  terms  of  this  Agreement. 
A  "Newsboy"  is  hereby  defined  to  be  a  person  under 
the  age  of  eighteen  (18)  years  of  age  who  i)urchases 
newspapers  at  wholesale  and  resells  same  at  retail  on 
corners  as  designated  and  limited  by  the  Pubhsher. 

(b)  A  "Full  Time  Corner"  is  hereby  defined  to 
be  a  location  on  the  pul)lic  streets  of  the  City  and 
County  of  San  Francisco  as  designated  and  limited 
by  a  Publisher  or  Publishers  at  which  a  News  Ven- 
dor actually  offers  newspapers  for  sale  at  retail — 

1.  For  the  sale  of  evening  newspapers  forty-six 
(46)  hours  each  week  of  six  (6)  days,  such  hours  to 
be  divided  at  the  Publisher's  discretion,  provided  the 
Publisher  shall  not  designate  any  such  hours  to  exceed 
eight  (8)  hours  within  nine  (9)  consecutive  hours  in 
any  one  day; 

2.  For  the  sale  of  morning  newspapers  forty-six 
(46)  hours  each  week  of  six  (6)  days,  such  hours  to 
be  divided  at  the  Publislier's  discretion,  pro"^dded, 
however,  that  on  four  (4)  week  days  the  maximum 
hours  shall  not  exceed  seven  (7)  hours  within  eight 
(8)  consecutive  hours  and  on  Saturdays  and  Sundays 
the  hours  shall  not  exceed  Ten  (10)  hours  within 
eleven  (11)  consecutive  hours. 
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(c)  A  "Part  Time  Corner"  is  hereby  defined  to 
be  a  location  on  the  public  streets  of  the  City  and 
County  of  San  Francisco  as  designated  and  limited  by 
a  Publisher  or  .Pul)lishers  at  which  a  News  Vendor 
actually  olfers  newspapers  for  sale  at  retail  during 
four  (4)  consecutive  hours  or  less,  at  the  PubUsher's 
discretion  each  day,  at  least  six  (6)  days  of  each  week. 
The  Publisher  or  Publishers  (if  such  Part  Time  Cor- 
ner be  a  consolidated  corner)  may  establish  the  daily 
hours  during  which  sales  of  newspapers  shall  be  made 
at  such  Part  Time  Corner. 

(d)  The  Publisher  or  Publishers,  as  the  case  may 
be,  shall  designate  and  limit  in  its  or  their  discretion, 
Corners  as  either  a  Full  Time  Corner,  a  Part  Time 
Corner,  a  Special  Wrapped  Edition  Corner  or  a  Spe- 
cial Event  Corner,  provided  that  nothing  herein  con- 
tained shall  be  construed  to  prohibit  changing  the 
designation  of  a  Corner  from  a  Full  Time  Corner  to 
a  Part  Time  Corner,  or  from  a  Part  Time  Corner  to 
a  Flill  Time  Corner,  or  to  prohibit  the  discontinuance 
of  any  Full  Time  Corner  or  any  Part  Time  Corner, 
or  the  re-estal)lishment  of  any  Full  Time  Corner  or 
Part  Time  Corner,  at  the  discretion  of  the  Pu))lisher 
or  Publishers. 

(e)  A  '* Special  Wrapped  Edition  Corner"  is 
hereby  defined  to  be  a  location  on  the  public  streets 
of  the  City  and  County  of  San  Francisco  as  desig- 
nated and  limited  by  a  Pul)lisher  at  which  a  News 
Vendor  actually  offers  a  Special  Wrapped  Edition  of 
a  newspaper  for  sale  at  retail  during  a  temporary 
period  of  time  to  be  established  by  the  Publisher  con- 
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cerned.  The  Publisher  may  fix  the  daily  hours  during 
which  sales  of  such  Special  Wrapped  Edition  shall  be 
made  at  any  Special  Wrapjjed  Edition  Corner  at  not 
to  exceed  eight  (8)  hours  within  nine  (9)  consecutive 
hours. 

(f)  A  "Special  Event  Corner"  is  hereby  defined 
to  be  a  location  at  or  near  the  place  of  holding  a 
sjDorting  event,  civic  celebration  or  public  gathering, 
in  the  City  and  County  of  San  Francisco  as  desig- 
nated and  limited  by  a  Publisher  or  Pubhshers  at 
which  a  News  Vendor  actually  offers  newspapers  for 
sale  at  retail.  The  Publisher  (or  Publishers,  if  such 
Special  Event  Corner  be  a  consolidated  Special  Event 
Corner)  may  establish  the  hours  during  which  sales 
of  newspapers  shall  he  made  thereat;  provided,  the 
period  of  time  a  News  Vendor  sells  newspapers  at  a 
Special  Event  Corner  shall  be  in  units  of  four  (4) 
hours. 

(g)  A  "Roving  News  Vendor"  (bootjacker)  is 
hereby  defined  to  be  a  News  Vendor  coming  under 
the  terms  of  this  Agreement  who  sells  newspapers  on 
the  pul)lic  streets  of  the  City  and  County  of  San 
Francisco  at  retail  at  large.  The  Publisher  shall 
designate  the  periods  and  hours  when  and  at  which 
newspapers  are  to  be  offered  for  sale  at  large;  pro- 
vided, the  period  of  time  a  Roving  News  Vendor  sells 
newspapers  shall  be  in  units  of  four  (4)  hours. 

(It  is  agreed  that  if  the  Union  cannot  upon  request 
furnish  Roving  News  Vendors  under  the  terms  of  this 
Agreement,  the  Publisher  may  enter  into  a  contract 
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for  the  sale  of  iiewsi3apers  at  large  with  any  person 
and  such  jjerson,  with  the  exception  of  the  provisions 
of  Section  9  (b),  need  not  come  under  the  terms  of 
this  Agreement  and  such  Publisher  shall  not  be  re- 
quired to  terminate  such  contract  before  the  end  of  a 
four  (4)  hour  selling  period,  excei)t  that  for  the  extra 
sale  of  the  Monday  morning  newspapers  on  Sunday 
afternoon  and  evening  only,  each  morning  newspaper 
will  notify  the  Union  of  the  number  of  Roving  News 
Vendors  that  will  be  desired  and  will  give  to  the  Union 
four  days'  notice  of  any  change  in  that  number,  and 
any  adjustment  of  the  profit  guaranteed  such  Roving 
News  Vendors  shall  be  paid  l)y  not  later  than  the 
Thursday  following  such  sale.) 

Section  14.  The  Publisher  (or  Publishers,  if  such 
corner  be  a  consolidated  corner)  shall  designate  each 
Corner  whether  Full  Time,  Part  Time,  Special  Wrap- 
ped Edition  Corner,  or  a  Sj)ecial  Event  Corner  where 
the  newspapers  produced  ])y  it  or  them  shall  be  sold, 
i  and  each  of  said  Pul)lishers  shall  in  its  or  their  dis- 
cretion contract  for  the  sale  of  said  newsi)apers  (other 
than  Special  Wrapped  Edition)  uj^on  a  basis  of  ex- 
clusive representation  or  joint  re})resentation,  as  the 
Publisher  (or  Pul)lisliers  as  the  case  may  lie)  shall 
determine.  The  Pul)lishers  agree  that  during  the  teim 
of  this  Agreement  the  ratio  of  Part  Time  Corners  to 
Full  Time  Corners  shall  not  exceed  one  such  Part 
Time  Corner  to  every  three  Full  Time  Corners. 

Section  15.     Each  Publisher  may  discontinue  sales 
to  any  News  A'endor  and  discontinue  or  withdraw 
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from  participation  in  any  Full  Time  Corner  or  Part 
Time  Corner,  and  may  contract  for  sales  at  any  new 
Full  Time  Corner  or  Part  Time  Corner  which  it  may 
from  time  to  time  select. 

Section  16.  (a)  Each  Full  Time  Corner  News 
Vendor  who  sells  newspapers  at  retail  at  a  Full  Time 
Corner — 

1.  For  the  sale  of  evening  newspapers  forty-six 
(46)  hours  each  week  of  six  (6)  days  as  set  forth  in 
Section  13  (b),  Paragraph  1, 

2.  For  the  sale  of  morning  newspapers  forty-six 
(46)  hours  each  week  of  six  (6)  days  as  set  forth  in 
Section  13  (b),  Paragraph  2, 

shall  be  guaranteed  a  minimum  weekly  profit  of  Nine- 
teen ($19.00)  dollars  by  the  Publisher  (or  Publishers 
jointly  if  the  corner  be  a  consolidated  corner)  whose 
newspapers  he  sells. 

(b)  Each  Part  Time  Corner  News  Vendor  who 
sells  newspapers  at  retail  at  a  Part  Time  Corner 
during  four  (4)  consecutive  hours  or  less,  at  the  Pub- 
lisher's discretion  each  day  at  least  six  (6)  days  of 
each  week  and  complies  with  all  provisions  of  this 
Agreement  relating  to  Part  Time  Corners  shall  l)o 
guaranteed  a  total  weekly  profit  of  Thirteen-fifty 
($13.50)  Dollars  by  the  Pubhsher  (or  Publishers 
jointly  if  the  corner  be  a  consolidated  corner)  whose 
newspaper  he  sells. 

(c)  Any  Full  Time  Corner  or  Part  Time  Corner 
News  Vendor  mav  at  his  discretion  answer  a  call- 
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back  and  when  such  News  Vendor  reports  back  on  any 
day  after  completing  his  regular  hours  of  sale  on  a  cor- 
ner for  the  purpose  of  selling  iiews])apers  of  the  same 
Publisher  and  of  the  same  date  shall  be  guaranteed 
by  said  Publishei-  a  profit  for  the  period  during 
which  he  sells  newspapers  when  so  called  back  equal 
to  one-sixth  of  the  Weekly  Part  Time  Corner  guar- 
antee; pro\ided,  the  period  of  time  a  News  Vendor 
sells  newspapers  on  a  call-back  shall  be  limited  to 
four  (4)  hours. 

(d)  Each  News  Vendor  who  sells  a  Special  Wrap- 
ped Edition  at  a  Special  Wra])ped  Edition  Comer, 
and  who  complies  with  all  provisions  of  this  Agree- 
ment relating  to  such  Special  Wrapped  Edition  Cor- 
ner, shall  be  guaranteed  for  each  day  that  he  sells 
such  Special  Wrapped  Edition,  by  the  Publisher 
whose  Special  Wrap])ed  Edition  he  sells,  a  profit 
equal  to  one-sixth  (1/6)  of  the  weekly  profit  guaran- 
teed Full  Time  Corner  News  Vendors,  as  hereinabove 
in  this  section  provided. 

(e)  Each  Special  Event  Corner  News  Vendor  who 
sells  at  a  Special  Event  Corner  and  complies  with  all 
provisions  of  this  Agreement  relating  to  Special  Event 
Corners  shall  be  guaranteed  for  each  period  of  time 
for  which  he  sells  newspapers  of  one  date  a  profit 
equal  to  one-sixth  (1/6)  of  the  weekly  part  time  cor- 
ner guarantee  by  the  Publisher  (or  Publishers  jointly 
if  the  Special  Event  Corner  he  a  consolidated  vSpecial 
Event  Corner)  whoso  newspapers  he  sells. 

(f)  Each  Ro\-ing  News  Vendor  who  complies  with 
all  the  provisions  of  this  Agreement  relating  to  sales 


22 


of  newspapers  at  retail  at  large  shall  be  guaranteed 
for  each  period  of  time  during  which  he  sells  news- 
papers of  one  date,  by  the  Pubhsher  whose  news- 
papers he  sells,  a  profit  equal  to  one-sixth  (1/6)  of  the 
weekly  Part  Time  Corner  guarantee,  provided  such 
period  of  time  during  wliich  he  sells  newspapers  of 
one  date  shall  not  exceed  four  (4)  consecutive  hours. 

Section  17.  The  Pul)lishers  agree  that  they  will  de- 
liver newspapers  to  News  Vendors  coming  under  the 
terms  of  this  Agreement  at  all  Full  Time,  Part  Time, 
Special  Event  or  Special  Wrapped  Edition  Comers, 
except  that  point  of  delivery  may  be  at  any  corner  of 
an  intersection,  and  except  further  that  News  Ven- 
dors selling  newspapers  within  a  radius  of  three  (3) 
blocks  of  the  pubhcation  plant  of  a  newspaper  (Spe- 
cial Wrapped  Edition  Corner  excepted,  provided  they 
are  not  just  outside  the  building)  may  at  the  discre- 
tion of  the  Publisher  concerned  be  required  to  take 
deUvery  of  the  first  selling  edition  of  the  newspaper 
to  be  sold  by  the  News  Vendor  at  the  publication 
plant  of  the  Publisher.  All  checldng  in  shall  be  at 
the  Corner  at  which  the  News  Vendor  is  selling,  ex- 
cept that  one  Corner  of  an  intersection  may  be  desig- 
nated by  the  Publisher  as  a  checking  in  point  for  all 
the  Corners  of  an  intersection. 

Section  18.  Tt  is  agreed  that  any  News  Vendor 
who  has  a  contract  to  sell  newspapers  shall  receive 
from  the  representative  of  the  Publisher  or  Publish- 
ers whose  newspapers  he  sells  a  sales  shp  at  the  com- 
pletion of  each  day  showing  total  papers  received 
and  total  net  sales  for  that  day.  Such  sales  shp  shall 
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be  recognized  by  the  Publisher  or  Publishers  as  con- 
stituting a  correct  sales  record  for  the  day.  Such  sales 
slip  shall  be  furnished  to  the  News  Vendor  at  the 
Corner  at  which  he  sells  newspapers  except  that  one 
corner  of  an  intersection  may  be  designated  by  the 
Publisher  as  a  point  to  furnish  the  sales  slip  for  all 
the  Corners  of  an  intersection. 

Section  19.  All  unsold  complete  newspapers  shall 
be  returned  to  the  Publisher's  representative  in  ac- 
cordance with  the  requirements  of  the  Publisher,  and 
if  so  returned  by  the  News  Vendor  to  whom  they  were 
sold  by  the  Publisher,  shall  be  credited  to  such  News 
Vendor  at  the  wholesale  price,  such  credit  to  be  given 
at  the  settlement  of  each  day's  sales. 

As  an  interpretation  of  this  Section,  it  is  mutually 
agreed  that : 

1.  Any  News  Vendor  who  has  a  contract  to  sell 
newspapers  is  entitled  to  have  any  newspapers  which 
he  has  received  on  a  given  day  from  the  representa- 
tive of  the  Publisher  or  Publishers  whose  newspapers 
he  sells  and  which  remain  unsold  returned  to  and 
checked  in  by  a  representative  of  the  Publisher  or 
Publishers  whose  newspa]iors  he  sells  at  the  comple- 
tion of  that  day.  Such  ]iicking  uj)  and  checking  in 
of  unsold  newspapers  shall  be  done  at  the  Comer  at 
which  he  sells  newspapers,  except  that  one  corner  of 
an  interesection  may  be  designated  ]\v  the  Publisher 
as  a  point  for  picking  up  and  checking  in  for  all  the 
corners  of  an  intersection. 

2.  Whenever  it  shall  appear  as  a  matter  of  fact 
that  it  is  not  reasonably  possible  for  the  hours  of  a 
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News  Vendor  to  be  scheduled,  so  as  to  carry  out  the 
spirit  of  this  section  without  denying  the  Publisher 
or  Publishers  the  right  to  the  hours  of  representation 
by  the  News  Vendor  as  provided  for  in  the  Agree- 
ment, then  the  News  Vendor  shall  elect  one  of  the 
following  alternatives: 

(a)  The  News  Vendor  may  make  payment  toward 
the  end  of  the  selling  period,  or  after  each  edition  as 
provided  in  Section  9  (a),  for  the  newspapers  re- 
ceived during  the  day  and  he  shall  continue  to  offer 
newspapers  for  sale  within  not  less  than  fifteen  min- 
utes of  the  completion  of  the  scheduled  day's  selling 
period  before  leaving  his  Corner  and  he  shall  be 
responsible  for  unsold  papers  and  he  shall  return 
them  and  receive  his  sales  slip  on  the  following  day. 

(b)  The  News  Vendor  may  require  a  representa- 
tive of  the  Publisher  or  Publishers  whose  newspapers 
he  sells  to  check  in  his  unsold  papers  before  the  com- 
pletion of  the  day  and  have  deducted  from  the  amount 
which  he  would  otherwise  earn  or  would  otherwise  be 
due  him  at  the  end  of  the  week  a  pro-rated  amount 
which  shall  be  determined  iDy  the  following  formula  in 
which  '^X"  equals  the  amount  to  be  deducted. 

(Time  to  which  Publisher (s) 
S  is  entitled — Time  Worked) 


The  amount  of  the  Time  to  which  Publisher  (s) 

guaranteed  minimum  is  entitled, 

weekly  profit. 

Section  20.     Nothing  in  this  Agreement  contained 
shall  be  construed  to  prohibit  the  use  by  a  Publisher 
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for  the  sale  of  its  newspapers  of  coin  racks  or  me- 
chanical devices  or  other  means  or  agencies  of  any 
kind,  provided  that  as  long  as  the  sale  of  such  Pub- 
lisher's newspaper  at  a  corner  shall  yield  a  weekly 
profit  equal  to  or  in  excess  of  507o  of  the  Part  Time 
Comer  guarantee  provided  for  in  this  Agreement,  the 
Publisher  shall  not  replace  a  News  Vendor  with  any 
coin  rack  or  device. 

Where  there  is  one  News  Vendor  at  an  intersection 
he  may  operate  any  coin  racks  or  mechanical  devices 
placed  upon  the  other  corners  of  such  intersection  for 
the  sale  of  the  newspapers  which  he  sells.  Where  there 
is  more  than  one  News  Vendor  at  such  intersection  the 
Publisher  may  select  the  News  Vendor  who  shall 
operate  said  coin  racks  or  mechanical  devices,  pro- 
vided that  no  News  Vendor  shall  be  required  by  a 
Publisher  to  operate  any  coin  rack  or  mechanical 
device,  but  upon  agreeing  to  do  so  a  News  Vendor 
shall  be  responsible  for  all  newsjmpers  of  the  Pub- 
lisher placed  by  him  thereon.  If  no  News  Vendor  shall 
elect  to  operate  coin  racks,  or  mechanical  devices 
placed  on  other  corners  as  herein  contemplated,  the 
Publisher  may  at  its  option  operate  the  same. 

Any  News  Vendor  who  is  provided  with  stands, 
racks  or  mechanical  devices  by  a  Publisher  or  Pub- 
lishers shall  not  place  thereon  anything  other  than 
newspapers  (regular  rack  cards  excepted)  which  he 
has  a  contract  to  sell. 

Section  21.  News  Vendors  shall  sell  complete  news- 
papers only  "with  all  sections  thereof  in  such  order 
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as  the  several  Publishers  may  designate,  and  shall 
assemble  newspapers  as  may  be  necessary  to  fulfill 
this  requirement,  provided  that  the  Publishers  agree 
that  the  Sunday  newspapers  will  be  delivered  in  not 
more  than  two  parts  and  the  daily  newspapers  will  be 
delivered  in  one  part  except  that  not  to  exceed  three 
times  during  each  year  of  this  contract  daily  news- 
papers may  be  delivered  in  two  parts. 

Section  22.  Subject  to  the  observance  of  all  of  the 
terms  of  this  Agreement  the  Union  agrees  that  it  will 
not  interfere  with  the  sale  of  newspapers  of  the 
Publishers  through  any  outlet  over  which  the  Union 
has  no  jurisdiction. 

Section  23.  The  Publishers  agree  that  as  to  News 
Vendors  coming  under  the  terms  of  this  Agreement, 
neither  activity  in  hor  on  behalf  of  the  Union  nor 
political  nor  fraternal  affiliations  nor  membership  in 
the  Union  shall  be  considered  grounds  for  discrimina- 
tion on  the  part  of  the  Publishers  in  dealing  with 
News  Vendors,  members  of  the  Union. 

Section  24.  (a)  No  car  hopping  shall  be  permitted 
unless  the  Publishers  and  the  Union  agree  otherwise 
as  to  exceptions  to  this  rule. 

(b)  Nothing  herein  contained  shall  be  construed  to 
require  members  of  the  Union  to  accept  contracts  for 
the  sale  of  both  morning  and  evening  newspapers. 

Section  25.  When  a  News  Vendor  is  selected  and 
reports  but  the  Publisher  fails  to  supply  him  with 
papers  for  resale,  he  shall  be  entitled  to  receive  a 
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guaranteed  sum  equal  to  one-sixth  (V(j)  of  the  weekly 
profit  guaranteed  at  such  corner. 

Section  26.  The  six  (6)  days  which  the  Full  Time 
or  Part  Time  Corner  News  Vendor  offers  newspapers 
for  sale  shall  be  designated  by  the  Publisher,  provided, 
that  morning  newspapers  shall  designate  the  six  (6) 
days  to  include  Saturday  and  Sunday,  unless  other- 
wise agreed  upon  by  the  Publisher  and/or  Publishers 
and  the  Union.  The  Publisher  shall  give  to  the  News 
Vendor  twenty-four  hours'  notice  of  any  change  of 
such  schedule. 

Sectioyi  27.  The  hours  during  any  day  or  night 
during  which  a  Full  Time  Corner  News  Vendor  shall 
offer  newspapers  for  sale  shall  be  designated  by  the 
Publisher  provided  such  News  Vendor  shall  not  be 
required  to  sell  more  than  five  hours  without  a  period 
of  absence  from  a  Corner,  except  as  may  be  necessary 
for  physical  relief;  provided  further,  that  as  desig- 
nated by  the  Publisher,  the  News  Vendor  shall  have 
the  pri^'ilege  of  taking  the  full  hour  period  at  one 
time,  and  that  such  designated  hour  period  shall  be 
the  same  for  at  least  one  (1)  week. 

Section  28.  (a)  In  the  event  a  News  Vendor  de- 
sires to  discontinue  temporarily  the  sale  of  newspapers 
and  Jias  good  and  just  cause,  the  Publishers  shall 
grant  in  writing  a  suspension  of  his  contract  for  a 
period  of  discontinuance  involved  and  upon  the  ex- 
piration of  such  period  will  renew  his  contract  at  his 
former  location,  provided  he  is  physically  able.   Such 
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period  may  be  extended  by  mutual  agreement  between 
the  News  Vendor  and  Publisher, 

(b)  A  News  Vendor  elected  or  appointed  to  office 
in  the  Union  shall  be  granted  a  suspension  of  his  con- 
tract for  the  duration  of  ger^ace  on  behalf  of  the 
Union  and  the  Publisher  will  renew  his  contract  at 
his  former  location  upon  expiration  of  such  service. 

Section  29.  (a)  News  Vendors  shall  be  account- 
able to  the  Publisher  or  Publishers  only  for  news- 
papers consigned  to  them  and  no  charge  either  direct 
or  indirect,  other  than  the  wholesale  rate  for  news- 
papers shall  be  made  to  News  Vendors  for  any  pur- 
pose; provided,  any  charge  for  postage  on  Special 
Wrapped  Editions  shall  be  collected  by  the  News 
Vendor  and  remitted  to  the  Publisher  or  Publishers 
concerned. 

(b)     News  Vendors  shall  not  be  required  to  offer  , 
for  sale  early  editions  until  his  supply  of  later  edi- 
tions has  been  sold. 

Section  30.  The  Publishers  agree  to  deal  with  the 
business  agent  of  the  Union  or  his  authorized  repre- 
sentative as  the  official  representative  of  News 
Vendors  coming  under  the  terms  of  this  Agreement. 
Each  Publisher  shall  designate  one  representative  on 
the  day  side  and/or  one  representative  on  the  night 
side  who  shall  handle  in  the  first  instance  such  busi- 
ness, disputes,  or  grievances  as  may  develop. 

Section  31.  (a)  Any  News  Vendor  assigned  to  a 
Full  Time  or  Part  Time  Corner  or  Corners  shall  not 
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be  changed  from  one  Comer  to  another  for  a  period  of 
at  least  one  (1)  week  unless  a  change  is  made  by 
mutual  consent  between  the  Union  and  the  Publisher 
or  Publishers  concerned. 

(b)  In  event  a  Publisher  discontinues  sale  of  news- 
papers to  any  Full  Time  or  Part  Time  Corner  News 
Vendor,  said  Publisher  shall  notify  the  News  Vendor 
to  this  eifect  before  or  at  the  completion  of  his  regu- 
lar selling  time  on  the  day  or  night  prior  to  such  dis- 
continuance unless  such  discontinuance  is  for  cause. 
The  reason  or  reasons  for  such  discontinuance  shall 
upon  request  of  the  Union,  be  set  forth  in  writing  by 
the  Publisher  or  the  Circulation  Manager  within  72 
hours  thereafter. 

(c)  Any  News  Vendor  who  has  a  contract  to  sell 
newspapers  and  who  is  unable  to  sell  newspapers  on 
any  day  or  night,  shall  so  notify  the  office  of  the 
Publisher  or  Publishers  whose  newspapers  he  sells 
at  least  thirty  (30)  minutes  prior  to  his  selling  time 
unless,  due  to  circumstances  beyond  News  Vendor's 
control  it  is  impossible  to  give  such  notice. 

(d)  In  event  any  Full  Time  or  Part  Time  Comer 
News  Vendor  becomes  ill  while  selling  newspapers  on 
any  day  or  night  and  l)ecause  thereof  it  is  necessary 
that  the  News  Vendor  vacate  his  Corner,  such  News 
Vendor  shall  notify  the  office  of  the  Publisher  or  Pub- 
lishers whose  newspapers  he  sells  imless  due  to  cir- 
cumstances beyond  News  Vendor's  control  it  is  im- 
possible to  give  such  notification. 
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Section  32.  The  Publishers  agree  that  payment  of 
guarantees  shall  be  made  to  the  News  Vendor  not 
later  than  Wednesday  for  evening  newspapers  and 
not  later  than  Thursday  for  morning  newspapers  and 
that  consolidated  guarantees  shall  be  made  through  a 
consolidated  office.  In  the  event  of  a  dispute  arising 
over  a  guarantee,  payment  of  same  shall  be  withheld 
mitil  both  parties  mutually  agree  upon  its  adjustment 
— at  which  time  settlement  shall  be  made. 

Section  33.  If  the  Publishers  require  any  special 
equipment  for  the  proper  handling,  display  and  sale 
of  newspapers,  said  Publishers  agree  to  supply  same 
without  cost. 

Section  34.  Any  News  Vendor  who  feels  his  con- 
tract has  been  imjustly  discontinued  shall  have  the 
right  to  appeal  to  the  Standing  Committee  hereinafter 
provided. 

Section  35.  News  Vendors  coming  under  the  terms 
of  this  Agreement  and  selling  any  newspaper  or  news- 
papers produced  by  the  Publisher  or  any  of  them  and 
at  the  same  time  offering  for  sale  other  newspapers, 
magazines,  or  publications  shall  not  be  guaranteed  any 
profit  under  the  provisions  hereof. 

Section  36.  All  disputes  arising  out  of  the  opera- 
tion of  this  Agreement,  all  disputes  regarding  the  in- 
terpretation of  any  portion  of  this  Agreement,  all  dis- 
putes ])etween  any  Publisher  and  any  member  of  the 
Union  (except  as  in  this  Section  provided)  which  can- 
not be  settled  directly  between  representatives  of  the 
Union  and  the  Publisher  or  Publishers  concerned  shall 


31 


be  submitted  to  a  Standing-  Committee  wliich  shall  be 
appointed  within  five  (5)  days  after  the  execution  of 
this  Agreement.  The  Standing  Committee  shall  con- 
sist of  two  (2)  representatives  of  the  Publishers  and 
two  (2)  representatives  of  the  Union,  which  repre- 
sentatives shall  be  appointed  by  their  respective  or- 
ganizations. In  case  of  a  vacancy  on  said  Standing 
Committee  from  any  cause,  said  vacancy  shall  be  filled 
immediately  by  the  appointment  of  a  new  member  by 
the  party  in  whose  representation  on  the  Standing 
Committee  the  vacancy  occurs. 

When  disputes  arise  the  part,y  desiring  a  meeting 
(for  the  purpose  of  considering  such  dispute)  shall 
give  notice  through  its  authorized  representative  to 
the  other  i)arty  in  writing  tiiat  a  meeting  is  desired. 
The  parties  shall  then  meet  within  twenty-four  (24) 
hours  after  receipt  of  such  notice  and  shall  proceed 
forthwith  to  attempt  to  settle  any  question  raised  in 
the  written  notification.  If  the  parties  concerned  are 
unable  to  agree  within  twenty-four  (24)  hours  there- 
after the  matter  shall  then  within  twenty-four  (24) 
hours  be  referred  in  writing  to  the  Standing  Commit- 
tee as  hereinbefore  provided. 

The  Standing  Committee  shall  meet  wdtliin  five  (5) 
days  after  receipt  of  such  notice  given  by  either  party 
hereto  and  shall  proceed  forthwith  to  settle  any  dis- 
pute raised  in  the  original  notification. 

It  is  understood  and  agreed  that  the  Standing  Com- 
mittee is  estalilished  by  the  terms  of  this  Agreement 
for  the  settlement  of  all  disputes  which  camiot  be  set- 
tled directly  by  the  affected  parties  and  that   the 
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Standing  Committee  is  the  proper  body  to  settle  them 
finally  in  the  manner  herein  provided. 

The  Standing  Committee  shall  have  no  jurisdiction 
over  the  settlement  of  any  new  Agreement  but  said 
committee  shall  have  complete  jurisdiction  over  all 
differences  as  hereinbefore  enumerated. 

It  shall  require  the  affirmative  votes  of  four  (4) 
members  of  the  Standing  Committee  to  decide  the  is- 
sue. Decisions  of  the  Standing  Committee  shall  be 
final  and  binding  on  the  parties  hereto  and  such  deci- 
sions shall  be  recorded  in  writing  and  signed  by  rep- 
resentatives of  both  parties  hereto. 

If  the  Standing  Committee  cannot  reach  an  agree- 
ment on  any  dispute  within  five  (5)  days  (this  time 
may  be  extended  by  unanimous  agreement)  from  the 
date  on  which  a  dispute  is  first  considered  ])y  it,  at  the 
request  of  either  party  hereto,  the  members  of  the 
committee  shall  form  a  Board  of  Arbitration  and  shall 
select  a  fifth  member,  who  shall  be  a  disinterested 
party  and  who  shall  act  as  chairman  of  the  board. 

The  Board  of  Arbitration  thus  formed  shall  proceed 
with  all  dispatch  possible  to  settle  the  dispute. 

It  shall  require  the  affirmative  votes  of  at  least 
three  (3)  of  the  five  (5)  members  of  the  Board  of 
Arbitration  to  decide  the  issues,  and  the  decision  of 
the  Board  of  Arbitration  in  all  cases  shall  be  final  and 
such  decision  shall  he  binding  on  the  parties  hereto. 
Any  expenses  incurred  jointly  through  arbitration 
shall  be  shared  equally  by  the  Publishers  and  the 
Union. 

i\ 
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Within  thirty  (30)  days  after  signing  this  Agree- 
ment the  Standing  Committee  shall  agree  upon  a  panel 
of  three  disinterested  persons,  to  serve  as  arbitrators 
when  called  upon  in  accordance  with  provisions  else- 
where set  forth  in  this  Section.  Provided,  that  if  the 
panel  of  three  has  not  been  completed  within  the  time 
limit  provided,  then  the  selection  shall  be  made  by 
Judge  Walter  Perry  Johnson,  San  Francisco,  who 
shall  select  said  men. 

Section  37.  This  Agreement  shall  be  in  full  force 
and  effect  for  a  period  of  two  (2)  years  on  and  after 
the  third  day  of  June,  1940  and  thereafter  until  a  new 
contract  has  been  agreed  upon  \vithin  the  limitation 
hereinafter  set  forth. 

If  upon  the  anniversary  date  of  this  Agreement, 
either  party  wishes  to  proj^ose  a  change  in  the  guar- 
anteed weekly  minimums  and/or  hours,  said  party 
shall  present  written  notice  stating  guaranteed  weekly 
minimums  and/or  hours  proposed  sixty  (60)  days 
prior  to  June  3,  1941.  The  said  notice,  if  served,  to  be 
accompanied  by  a  detailed  statement  of  changes  de- 
sired. The  party  upon  whom  the  original  demand  is 
made  may  present  a  counter  proposal  at  any  time 
within  fifteen  (15)  days  after  such  notice  has  been 
received  and  meetings  to  discuss  the  proposal  or  pro- 
posals shall  begin  ^vitllin  twenty  (20)  days  after  the 
original  notice  has  been  received.  If  no  counter  pro- 
posal be  filed,  the  existing  contract  shall  be  considered 
to  be  the  respondent  party's  counter  proposal.  If 
notice  is   served   the   guaranteed   weekly  minimums 
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that  may  be  mutually  agreed  upon  shall  cover  the  full 
year  immediately  following  the  anniversary  date  of 
this  Agreement.  If  notice  is  not  given  by  one  of  the 
parties,  as  herein  in  this  paragraph  described,  it  shall 
be  construed  that  the  guaranteed  weekly  minimiuns 
and/or  hours  set  forth  in  this  Agreement  shall  be  in 
effect  during  the  life  of  this  Agreement. 

Either  party  desiring  to  amend  the  terms  of  this 
Agreement  upon  its  expiration  date  shall  give  the 
other  party  sixty  (60)  days'  notice  to  this  effect  in 
writing  on  any  date  after  April  3,  1942.  Such  notice 
to  be  accompanied  with  a  detailed  statement  of 
changes  desired.  The  party  upon  whom  the  original 
demand  is  made  may  present  a  coimter  proposition  at 
any  time  within  thirty-five  (35)  days  after  such  notice 
has  been  received.  If  no  counterproposal  be  filed,  the 
existing  Agreement  shall  ]"»e  considered  to  be  the  re- 
spondent party's  counter  proposal. 

In  Witness  Whereof,  the  said  parties,  by  their 
representatives  duly  authorized  to  act,  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  above 
written. 

San  Francisco  Newspaper  Publishers' 

Association 
By  E.  F.  Bitler 

Chronicle  Publishing  Company,  Publisher 

of  San  Francisco  Chronicle 
By  C.  E.  Gilroy 

Hearst  Publications,  Inc.,  for  the  San 

Francisco  Call-Bulletin  Department 

thereof 
By  Presley  Mallory 
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Daily  News  Company,  Ltd.,  Publisher 

of  The  San  Francisco  News 
By  John  Vanbenthem 

Hearst  Publications,  Inc.,  for  the  San 

Francisco  Examiner  Department  thereof 
By  J.  B.  Casaday 

Newspaper  and  Periodical  Vendors' 

&  Distrilnitors'  Union  No.  468, 

I.P.P.  &  A.U. 
By  Andrew  J.  McNamee 
By  Chas.  H.  Bowers 
By  A.  J.  Kallok 
By  Phil  Fillbach 
By  G.  J.  Moriarity 

The  International  Printing  Pressmen  and  Assist- 
ants' Union  of  North  America,  by  its  President,  duly 
authorized  to  act  in  its  behalf,  hereby  underwrite  the 
obligations  assumed  by  the  party  of  the  second  part 
under  this  agreement,  and  guarantees  their  fulfillment. 

Geo.  L.  Berry, 

President   International   Printing 

Pressmen  and  Assistants'  Union 

of  North  America 
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OPINION  BELOW. 

The  opinion  of  the  Court  below  is  reported  in  70 
F.  Supp.  666.    (R.  24-47.)^ 


^All  record  references  will  be  to  the  record  in  No.  11,781  un- 
less otherwise  indicated. 


JURISDICTION. 

These  appeals  involve  the  taxes  imposed  by  Titles 
VIII  and  IX  of  the  Social  Security  Act,  the  Federal 
Insurance  Contributions  Act  and  the  Federal  Unem- 
ployment Tax  Act  for  the  years  1937  through  1940 
in  the  aggregate  amount  of  $13,447.55. 

The  taxes  in  dispute  were  paid  as  follows:  In  No. 
11781,  $1,614.49  on  February  16,  1942,  $2,531.47  on 
January  22,  1943,  and  $2,187.76  on  February  12,  1945 : 
in  No.  11782,  $1,207.32  on  June  28,  1941,  $408.58  on 
February  6,  1943,  $409.07  on  May  14,  1943;  $408.69 
on  August  9,  1943,  $408.91  on  November  13,  1943, 
$409  on  February  18,  1944,  $408.96  on  May  13,  1944, 
$408.96  on  August  14,  1944,  and  $881.42  on  February 
3,  1945;  in  No.  11783,  $421.60  on  February  19,  1945, 
and  $668.06  on  February  3,  1945 ;  in  No.  11784,  $285.39 
on  Jime  27,  1941,  $96.57  on  February  5,  1943,  $96.69 
on  May  14,  1943,  $96.60  on  August  9,  1943,  $96.65  on 
November  13,  1943,  $96.70  on  February  18,  1944, 
$96.66  on  May  13,  1944,  $96.66  on  August  14,  1944, 
and  $111.34  on  February  3,  1945.  A  claim  for  refund 
was  filed  for  each  payment  on  the  date  of  payment. 
The  claim  for  refund  of  the  first  payment  in  dispute 
in  each  suit  was  rejected  by  notice  dated  July  13, 
1945. 

On  October  11,  1945,  within  the  time  provided  by 
Section  3772  of  the  Internal  Revenue  Code,  the  tax- 
payers brought  four  suits  in  the  District  Court  for 
the  recovery  of  the  taxes  and  interest  paid.  (No. 
11781,  R.  3-4,  9-10,  11,  15-16;  No.  11782,  R.  4-5,  10-11, 
12-13,  14-15,  16-17,  18-19,  20-21,  22-23,  25,  29-31;  No. 


11783,  R.  4,  9,  13,  14;  No.  11784,  R.  3-4,  9-10,  11,  13, 
15,  16-17,  18,  19-20,  21-22,  26-27.) 

The  jurisdiction  was  conferred  on  the  District  Coui't 
by  Section  24,  Twentietli,  of  the  Judicial  Code.  The 
judgment  in  each  suit  was  entered  on  April  29,  1947. 
(No.  11781,  R.  72;  No.  11782,  R.  32-33;  No.  11783, 
R.  16;  No.  11784,  R.  28-29.)  Within  three  months 
thereafter  and  on  July  21,  1947,  notice  of  appeal  was 
filed  pursuant  to  the  provisions  of  Section  128(a)  of 
the  Judicial  Code,  as  amended.  (No.  11781,  R.  77; 
No.  11782,  R.  37;  No.  11783,  R.  20-21;  No.  11784,  R. 
33.) 


QUESTION  PRESENTED. 

Whether  the  adult  street  news  vendors  engaged  in 
the  sale  of  the  taxpayers'  newspapers  are  their  "em- 
ployees" within  the  Social  Security  Act. 


STATUTES  AND  REGULATIONS  INVOLVED. 
These  are  set  forth  in  tlie  A])pendix,  infra. 


STATEMENT. 

The  essential  facts,  taken  from  the  findings  of  the 
court  below,  are  these: 

One  of  the  taxpayers  (hereinafter  called  the  pub- 
lishers), The  Chronicle  Publishing  Company,  a  Cali- 
fornia corporation,  is  the  oAvner  and  publisher  of  the 


San  Francisco  Chronicle  (hereinafter  called  the 
Chronicle),  a  daily,  morning  and  Sunday  newspaper 
sold  in  San  Francisco,  California,  and  vicinity.  The 
other  taxpayer,  Hearst  Publications,  Incorporated,  a 
California  corporation,  is  the  o\\Tier  and  publisher  o1' 
two  daily  newspapers,  the  San  Francisco  Examiner 
(hereinafter  called  the  Examiner),  a  daily,  morning 
and  Smiday  paper,  and  the  San  Francisco  Call-BuUc 
tin,  a  daily,  evening  newspaper  sold  in  San  Fran- 
cisco, California,  and  vicinity.    (R.  63-64.) 

During  1938,  1939  and  1940,  the  Examiner  was 
published  and  sold  in  four  editions  daily,  and  the 
Chronicle  in  five  editions  daily.  A  substantial  por- 
tion of  the  publishers'  circulation  is  effected  throue'li 
street  sales  by  news  vendors.    (R.  64.) 

For  sales  by  street  news  vendors,  the  publishers  di- 
vide the  city  into  a  niunber  of  districts.  With  respect 
to  the  Examiner,  the  city  was  di^i.ded  during  1937 
to  1940  in  districts  ranging  from  ten  to  twenty.  In 
the  case  of  the  Chronicle,  the  city  was  divided  iu 
eleven  districts.  Each  of  the  districts  contained  a 
number  of  sales  locations,  ranging  from  twelve  to 
thirty.  An  employee  of  the  pul)lishers  called  the 
"wholesaler"  is  assigned  to  each  district.  The  Ex- 
aminer employed  approximately  forty  such  "whole- 
salers".   (R.  64-65.) 

The  chief  function  of  the  wholesalers  was  to  deliver 
the  newspapers  to  the  vendors  at  each  edition  time, 
survey  their  particular  district  to  see  if  more  papers 
were  needed  at  a  particular  sales  location,  to  collect 
from  the  news  vendors  for  the  papers  sold,  receive 


the  return  of  unsold  papers  and  give  credit  therefor. 
(R.  65.) 

Prior  to  August  31,  1937,  the  vendors  were  engaged 
by  the  pul)lishers  for  the  sale  of  their  newspapers  at 
particular  corners  or  sales  locations,  without  written 
agreement  between  them.    (R.  65.) 

After  August  31,  1937,  the  publishers  engaged  news 
vendors  to  sell  neAvspax)ers  at  particular  sales  loca- 
tions under  the  terms  of  wi-itten  contracts  in  force 
after  that  date  between  the  news  vendors'  union  and 
the  publishers  either  by  oral  agreement  or  by  written 
agreement  such  as  the  following  (R.  65-66)  : 

The  undersigned  Publisher    (Publishers)    and 
News    Vendor    hereby    agree    that    said    News 

Vendor  shall  sell  at  a 

(Full)  (Part)  Time  Corner  as  designated  by  the 
Publisher  (Publishers)  in  accordance  with  the 
terms  of  the  contract  between  the  San  Francisco 
Newspaper  Publisher's  Association  and  the  News 
Vendors'  Union  No.  20769,  American  Federation 

of  Labor,  dated 

Publisher. 

News  Vendor. 

The  relationship  between  the  news  vendors  and  the 
publishers  prior  to  August  31,  1937,  was  akin  to  that 
established  by  the  succeeding  written  contracts  in 
force  after  that  date  between  the  news  vendors'  union 
and  the  publishers,  except  as  hereinafter  indicated 
and  for  the  exercise  of  a  greater  degree  of  control 
by  the  publishei^  over  the  activities  of  the  vendors  in 


matters  which  were  thereafter  settled  by  the  ten 
of  the  contracts.    (R.  66.) 

The  first  written  contract  between  the  publishei 
and  the  news  vendors'  union  was  executed  on  Angus'! 
31,  1937,  between  the  San  Francisco  Newspaper  Pul 
ishers  Association  as  the  representative  of  the  mei 
ber  publishers,  including  the  taxpayers,  and  News^ 
paper  and  Periodical  Vendors'  and  Distributors ] 
Union  No.  468,  a  labor  union  chartered  by  the  Amerij 
can  Federation  of  Labor,  representing  the  news 
vendors.  Successively,  two  other  contracts  were  nei 
gotiated  in  1939  and  1940  which  were  similar  in  term^ 
to  the  first  contract.  Thereafter,  two  other  contracts 
were  negotiated  in  1942  and  1944  and  were  likewise 
similar  in  terms  to  the  first  contract.    (R.  66.) 

The  facts  pertinent  to  the  relationship  between  th^ 
publishers  and  the  news  vendors  as  fixed  by  the  aiori 
said  written  contracts  and  as  appearing  from  thei 
actual  operation  during  the  period  here  involved  fol 
low.    (R.  66-67.) 

In  each  of  the  union  contracts  there  w^as  contains 
a  clause  declaring  it  to  be  the  intent  of  the  parties 
maintain  the  relationship  of  seller  and  buyer  betwee 
the  publishers  and  the  news  vendors  and  not  an  ei 
ployer-employee  relationship.  The  clause  was  inserte 
at  the  insistence  of  the  publishers,  the  vendors  agre^ 
ing  because  their  primary  concern  was  their  economi( 
betterment.     (R.  67.) 

Prior  to  1939,  persons  wishing  to  sell  newspapers 
would  apply  directly  to  the  publishers  for  assignment 


to  any  vacant  sales  location.  After  1939,  the  union 
contracts  required  that  the  vendors  be  selected  by  the 
publishers  from  a  list  of  available  vendors  furnished 
on  request  by  the  news  vendors'  union.    (R.  67.) 

A  sales  location  was  defined  in  the  contract  as  full- 
time  corners,  part-time  coi-ners,  special  event  corners, 
and  special  wrai^jjed  edition  corners.  There  were  also 
" boo tj ackers"  or  roving  vendors,  selling  newspapers 
at  large.  Such  locations  were  designated,  limited, 
changed,  discontinued  or  reestablished  entirely  at  the 
publishers'  direction  and  in  oi'der  to  coincide  with 
the  changing  public  demand.    (R.  67.) 

Prior  to  August  31,  1937,  the  services  of  the  vendor 
were  terminable  at  the  will  of  the  publisher.  There- 
after, a  vendor  once  engaged  to  sell  at  a  particular 
location  was  entitled  to  man  that  location  so  long  as 
it  was  maintained  b}^  the  pul)lisher,  unless  there  should 
arise  just  cause  for  the  discontinuance  of  further 
dehveries,  such  as  drunkenness  and  failure  to  appear 
for  work,  or  for  his  transfer  from  one  location  to 
another,  in  which  event  the  publisher  was  entitled  to 
effect  such  discontinuance  or  transfer.  If  the  vendor 
felt  that  his  contract  to  sell  at  a  particular  location 
was  discontinued  by  the  publisher  without  cause,  he 
could  then  have  the  matter  submitted  to  and  deter- 
mined by  arbitration.    (R.  67-68.) 

The  publishers  fixed  the  so-called  "retail  price"  at 
which  the  newspapers  were  to  be  sold  to  the  public, 
as  well  as  the  so-called  "wholesale"  price  which  was 
the  amount  payable  to  the  pubUshers  for  all  news- 
papers delivered  to  the  news  vendors  which  were  not 


8 


returned  as  unsold.  Once  fixed,  such  prices  remained 
constant  for  the  duration  of  the  union  contract  then 
in  force.  The  difference  between  the  "wholesale"  and 
"retail"  price  was  the  vendor's  so-called  "profit"  or 
earnings.  In  addition,  the  news  vendor  was  guaran- 
teed under  the  terms  of  the  contract  a  minimum 
weekly  "profit".    (R.  68.) 

The  news  vendor  makes  no  payment  for  the  news- 
papers at  the  time  they  are  delivered  to  him  for  sale. 
He  accounts  for  all  the  newspapers  delivered  either 
at  the  end  of  each  edition  or  near  the  end  of  eacii 
day's  sales  period.  At  that  time,  he  "checks  in"  or 
pays  to  the  wholesaler  the  so-called  "wholesale"  price 
for  the  newspapers  delivered  to  him  which  he  does  not 
return,  receives  full  credit  for  all  imsold  papers 
which  are  returned,  keeps  the  difference  between  the 
amoimt  paid  and  the  amount  received  as  his  earn- 
ings.   (R.  68.) 

Within  the  limits  prescribed  by  the  union  contracts, 
the  pubhshers  fixed  for  the  various  types  of  corners, 
the  days  and  hours  of  sale  which  the  publishers  estab- 
lished to  coincide  with  the  news  releases,  the  public's 
reading  habits  and  its  concentration  at  particular  lo- 
cations at  particular  periods.    (R.  68-69.) 

As  each  edition  left  the  press,  the  newspapers  were 
dehvered  to  the  vendors  at  their  corners  by  the  whole- 
salers. The  quantity  delivered  did  not  rest  in  the 
vendor's  discretion  but  depended  upon  what  it  was 
estimated  the  vendor,  during  the  selling  period,  could 
dispose  of  at  his  location.  Any  disagreement  as  to  the 
number  of  newspapers  the  vendor  should  take  ap- 
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peared  to  be  a  matter  for  settlement  between  the  pub- 
lisher and  the  union.    (R.  69.) 

In  their  sale  to  the  public,  the  vendors  were  re- 
quired to  sell  complete  newsj)apers  only  in  such  order 
as  was  designated  by  the  publishers,  and  were  not 
allowed  to  sell  comj)etitive  newspapers  without  the 
publishers'  consent.  They  were  free  to  offer  the  papers 
for  sale  in  tlie  manner  they  saw  fit,  except  that  they 
were  expected  to  be  at  their  corners  at  the  press  re- 
lease time,  to  stay  there  during  the  sales  period,  be 
able  to  sell  papers  and  to  take  an  interest  in  selling 
them.    (R.  69.) 

The  manner  in  which  the  news  vendors  individually 
could  offer  the  newspaj^ei's  for  sale  to  the  public  was 
so  limited  and  of  such  nature  as  not  to  need  control. 
(R.  69.) 

Prior  to  August  31,  1937,  the  wholesaler  gave  orders 
to  the  vendors  in  matters  connected  with  the  per- 
formance of  their  duties  and  disciplined  them  for 
failure  to  comj)ly.  Thereaftei',  the  wholesalers  kept 
the  news  vendors  under  their  surveillance  to  see  that 
they  performed  properly,  observed  theii*  conduct, 
made  suggestions  and  reported  misfeasances  to  the 
publishers.  In  cases  of  misconduct  of  vendors  war- 
ranting dismissal,  the  wholesaler  could  *' check  in" 
vendors  l^efore  the  end  of  the  day's  selling  period 
or  report  the  misfeasance  to  the  publisher,  who  could 
then  discontinue  further  deliveries  to  the  vendor  in- 
volved or  report  his  conduct  to  the  union  agents  for 
any  disciplining  short  of  discontinuance  of  deliveries 
to  him.    (R.  69-70.) 


10 

The  vendors  have  no  expenses  to  bear  and  assume 
no  risk  except  the  risk  of  loss  of  papers  delivered  to 
them  for  sale  and  charged  against  them  and  all  losse:; 
by  reason  of  their  credit  selling  of  newspapers,  if  any. 
They  provide  their  own  transportation  to  and  from 
sales  locations.    (R.  70.) 

The  vendors  were  not  required  to  submit  any  form 
of  report.  There  were  no  conferences  or  sales  meet- 
ings which  they  were  obliged  to  attend,  nor  was  it 
necessary  that  they  report  to  the  publishers'  prem- 
ises for  any  purpose.    (R.  70.) 

All  advertising  placards  and  display  stands  or  racks 
were  provided  by  the  publishers  which  bore  the  pul)- 
lishers'  names.  The  vendors  were  forbidden  to  place 
anything  else  on  the  stands  or  racks  except  news- 
papers.   (R.  70.) 

The  news  vendors  were  engaged,  as  a  means  of 
livelihood,  in  regularly  performing  personal  services 
constituting  an  integral  part  of  the  business  opera- 
tions of  the  publisher.    (R.  70.) 

The  vendors  were  not  prohibited  from  selling  non- 
competitive publications  and  articles  of  jjersona] 
property  and  some  so  did.  Nevertheless,  as  to  the 
services  performed  by  the  news  vendors  for  the  pul)- 
lishers,  the  same  were  not  incident  to  the  pursuit  of 
a  separately  established  trade,  business  or  profession 
of  the  news  vendors,  involving  in  their  performance 
capital  investment  and  the  assumption  of  substantial 
financial  risk,  or  the  offering  of  similar  services  to  the 
pubhc  at  large.    (R.  70-71.) 
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The  services  performed  by  the  news  vendor  were 
subject  to  a  reasonaljle  measure  of  general  control  by 
the  publishers  over  the  maimer  and  means  of  their 
performance.    (R.  71.) 

Upon  notice  and  demand  of  the  Collector  of  In- 
ternal Revenue,  the  publishers  paid  the  taxes  due 
under  Titles  VIII  and  IX  of  the  Social  Security  Act, 
the  Federal  Insurance  Contributions  Act  and  the 
Federal  Unemployment  Tax  Act  measured  by  the 
earnings  of  the  news  vendors  selling  their  newspapers 
after  April  1,  1937,  and  thi-ough  the  year  1940.  There- 
after, the  publishers  filed  claims  for  refund  and 
brought  these  suits  for  the  recovery  of  the  amounts 
so  paid  on  the  grounds  that  the  news  vendors  were 
not  their  employees.    (R.  64.) 

The  four  suits  were  consolidated  for  trial,  after 
which  the  Court  below  determined  that  the  services 
performed  l^y  the  news  vendors  were  performed  in 
the  "employment"  of  the  taxpayers  within  those  stat- 
utes and  directed  the  entry  of  judgment  for  the 
United  States.    (R.  19,  71.) 


SUMMARY  OF  ARGUMENT. 

The  interpretation  given  by  the  authoritative  and 
controlling  cases  to  the  term  "employee"  as  used  in 
the  Social  Security  Act,  and  the  results  reached  in 
those  cases  compel  the  conclusion  that  the  taxjiayers' 
street  news  vendors  were  employees  and  not  inde- 
pendent contractors. 
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Most,  if  not  all,  of  the  factors  material  to  the  de- 
termination of  whether  the  employment  relationship) 
exists,  when  applied  to  the  established  facts,  tend  to 
show  the  existence  of  that  relationship  between  tin,' 
taxpayers  and  the  news  vendors. 

The  news  vendors  are  dependent  as  a  matter  of 
economic  reality  on  the  publishers'  business  to  which 
they  render  service.  Their  occupational  status  is  such 
as  to  bring  them  within  the  remedial  purposes  of  the 
Act.  The  news  vendors  come  within  the  scope  of  the 
term  "employee"  intended  by  the  Act. 


ARGUMENT. 

I. 

THE  JUDICIAL  AUTHORITIES   COMPEL  THE   CONCLUSION 
THAT  THE  NEWS  VENDORS  ARE  EMPLOYEES. 

The  taxes  here  involved  are  imposed  with  respect 
to  the  wages  received  or  paid  in  "employment".  The 
ultimate  question  presented  is  whether  the  services 
of  the  adult  street  news  vendors  engaged  in  the  sale 
of  the  newspapers  published  by  the  taxpayers  were 
performed  in  "employment"  within  the  meaning  of 
the  statutes. 

It  is  the  taxpayers'  contention  that  such  news 
vendors  were  independent  contractors  and  that  the 
Court  below  erred  in  holding  that  the  news  vendors 
were  their  employees. 

It  is  the  Government's  position  that  the  Court  be- 
low correctly  ruled  that  the  news  vendors  involved 
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were  the  taxpayers'   emi)loyees   within  the   statutes 
involved. 

The  findings  of  fact  of  the  Court  below  are  vir- 
tually unchallenged  by  the  taxpayers.  The  only  find- 
ings contested  are  those  with  respect  to  tlie  extent 
of  the  control  of  the  news  vendors  by  the  publishers 
and  the  finding  that  the  street  news  vendors'  services 
!  were  an  integral  part  of  the  taxpayers'  business  op- 
j  erations.  Even  those  objections  seem  to  be  directed 
more  to  the  significance  and  legal  effect  given  by  the 
Court  below  to  the  facts  in  sucli  findings  rather  than 
to  their  accuracy. 

In  determining  whether  tlie  findings  support  the 
conclusions  of  law  and  Judgment  entered,  and  in  de- 
termining whether  such  findings  and  all  the  imdis- 
puted  evidence  establish  that  the  news  vendors  are 
''employees"  within  the  statutes  involved,  the  con- 
struction and  interpretation  of  that  term,  which  is 
undefined  in  the  statute,  is  controlled  by  United  States 
V.  Silk,  331  U.  S.  704;  Barteh  v.  Birmingham,  332 
U.  S.  126;  Rutherford  Food  Corp.  v.  McComh,  331 
TJ.  S.  722;  and  Labor  Board  v.  Hearst  Publications^- 
322  U.  S.  111. 

The  Silk  case  determined  that  the  primary  consid- 
eration in  the  interpretation  and  application  of  the 
term  employee  was  the  effectuation  of  the  well-known 
purposes  and  policies  underlpng  the  Social  Security 
Act,  that  the  term  was  not  to  be  applied  narrowly  or 


-All  roferenees  hereafter  to  the  "Hearst  Publications  case"  are 
intended  to  refer  to  the  ease  cited,  and  not  to  the  two  cases  at  bar 
brought  by  the  same  corporation. 
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legalistically  so  as  to  frustrate  those  purposes,  and 
that  the  common  law  test  of  the  employment  relation- 
ship (p.  713)  ''often  referred  to  as  the  power  of  con- 
trol, whether  exercised  or  not,  over  the  manner  oi' 
performing  service"  was  not  applicable.  In  the  Bar- 
tels  case,  p.  130,  it  was  made  explicit  that  within  the 
statutes  involved  "employees  are  those  who  as  a 
matter  of  economic  reality  are  dependent  upon  the 
business  to  which  they  render  ser^dce." 

In  the  Silk  case,  the  Court  said  that  in  determining 
who  were  employees  within  those  standards,  the  de- 
grees of  the  control,  opportunities  for  profit  and  loss, 
investment  in  facilities,  permanency  of  relation  and 
the  skill  required  in  the  claimed  independent  opera- 
tion were  among  the  factors  which  should  be  consid- 
ered. And  in  the  Rutherford  Food  Corp.  case,  the 
Court  made  it  clear  that  the  extent  to  which  the  serv- 
ices in  question  were  integrated  into  the  lousiness  of 
the  person  for  whom  the  ser^dces  were  performed 
was  another  material  consideration  in  determining  the 
nature  of  the  relationship.  Lastly,  it  was  recognized 
that  the  factors  stated  and  considered  in  those  cases 
were  non-inclusive;  that  no  one  was  controlling,  and 
that  it  is  the  total  situation  in  any  case  that  governs. 
Silk  case,  p.  719;  Bartels  case,  p.  130. 

These  principles  and  rules  have  since  been  expressly 
recognized  and  applied  in  a  number  of  cases  involving 
the  same  general  question,  such  as  Henry  Broderick, 
Inc.  V.  Squire,  163  F.  2d  980  (CCA.  9th),  and  more 
recently  Schivinij  v.  United  States,  165  F.  2d  518 
(CCA.  3d)  ;  Fahs  v.  Tree-Gold  Cooperative  Groiver.s 
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of  Florida,  Inc.  (CCA,  5th),  decided  February  3, 
1948  (1  CCH.  Unemployment  Insurance  Service,  par. 
9332)  ;  Tapager  v.  Birmingham,  75  F.  Supp.  375  (N.D. 
Iowa)  and  Atlantic  Coast  Life  Ins.  Co.  v.  United 
States  (E.D.  S.C),  decided  January  16,  1948  (1 
CCH.  Unemployment  Insurance  Service,  par.  9329). 

Obviously,  the  position  taken  by  the  taxpayers  in 
the  Court  below,  that  the  common  law  test  of  the  em- 
ployment was  applicable,  is  no  longer  tenable.  Now, 
the  taxpayers'  brief  pays  lip-service  to  the  authority 
of  the  Silk  decision,  but  endeavors  to  explain  the  Silk 
case  in  a  manner  so  as  to  have  this  Court  still  deter- 
mine the  question  presented  on  the  common  law  con- 
cept of  the  employment  relationship.  It  is  said  in 
the  taxpayers'  brief  (p.  13)  that  the  ordinary  factors 
applied  at  common  law  still  are  the  "important"  ones, 
but  that  in  applying  these  factors  "technical  con- 
cepts" should  not  be  controlling. 

The  Supreme  Court  expressly  recognized — and  the 
Government  has  never  contended  otherwise — that  con- 
trol, which  was  the  dominant  or  critical  factor  at  com- 
mon law,  should  still  be  considered.  But  the  taxpay- 
ers' interpretation  of  the  Silk  case  is  imfomided.  The 
factors  enumerated  in  the  Silk  case  were  not  urged 
by  the  taxpayers  in  the  Court  lielow  and  there  is 
nothing  in  the  Silk  case  from  which  it  could  be  said 
that  the  Court  was  simply  applying  common  law 
standards.  The  taxpayers  have  not  noted  that  the 
"technical  concepts"  referred  to  in  the  Silk  case  were, 
as  the  Court  explained  (p.  713)  "often  referred  to  as 
power  of  coTitrol",  the  test  which  was  rejected.  See 
also  Bartels  v.  Birmingham,  332  U.  S.  126,  130. 
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The  taxpayers'  real  position  is  disclosed  from  the 
argument  predicated  upon  the  fact  that  Congress 
amended  the  definition  of  the  term  employee  in  the 
Wagner  Act  to  exclude  "independent  contractors" 
based  upon  a  criticism  of  the  Supreme  Court  decision 
in  Hearst  Publications,  supra.  From  this,  it  is  ar- 
gued that  to  sustain  the  decision  below  would  extend 
the  Social  Security  Act  beyond  the  intent  of  Congress, 
and  "hence,  be  judicial  legislation."  (Br.  36.)  The 
argument  is  tantamoimt  to  asking  this  Court  to  judi- 
cially legislate.  It  asks  this  Court  to  ignore,  in  effect, 
the  Silk  case,  and  judicially  reach  a  conclusion  in  the 
application  of  the  Social  Security  Act  which  could 
only  be  obtained  by  legislation  in  the  application  of 
the  counterpart  provision  of  the  Wagner  Act. 

The  Government  maintains  that  the  taxpayers'  re- 
ationship  with  their  news  vendors  might  well  be  con- 
sidered employment  even  within  the  limited  scope  of 
that  term  as  determined  by  common  law  standards 
and  tests.^  And,  applying  the  principles  announced 
in  the  Silk  and  Bartels  cases  to  the  established  facts 
and  giving  full  effect  to  the  decision  in  Labor  Board 
V.  Hearst  Publications,  supra,  we  submit  that  the 
Court  below  could  not  have  correctly  reached  any 
other  conclusion. 

In  the  Hearst  Publications  case,  the  Labor  Board 
had  determined  that  street  news  vendors,  selling  news- 
papers under  essentially  the  same  circumstances  as 
those    involved   herein,    were    employees   within    the 


3See  concurring   opinion   of  ]\Ir.   Justice   Reed   in   the   Hearst 
Publications  case,  p.  135. 
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National  La])or  Relations  Act.  The  Supreme  Court 
ujjheld.  that  determination  because  it  had  warrant  in 
the  record  and  a  reasonable  basis  in  law.  (R.  32.) 
However,  it  is  apparent  from  that  Court's  opinion 
that  there  was,  as  stated  by  the  Court  below,  "whole- 
hearted approval"  of  that  determination.  (R.  38.) 
The  facts  herein  are  even  less  favorable  to  the  pub- 
lishers' position  than  they  were  in  the  Hearst  Publi- 
cations case.  The  issues  of  fact  so  vigorously  con- 
tested in  the  Hearst  Publications  case,  such  as  the 
right  of  the  publisher  to  control  the  hours  of  work, 
are  here  resolved  by  the  contract  between  the  union 
and  the  publishers.  (Ex.  41,  Sec.  27.)*  In  these  cases 
the  news  vendors  have  no  interest  in  the  sales  locations 
on  which  they  sell  those  papers  that  would  permit 
their  purchase  and  sale,  as  was  true  in  the  Hearst 
Publications  case.  Moreover,  the  feature  of  the  guar- 
anteed earnings  present  in  the  contract  between  the 
union  and  the  publishers  here  involved  certainly  was 
not  present  in  the  Hearst  Publications  case.  The  only 
fact  present  in  the  Hearst  Publications  case  detrimen- 
tal to  publishers'  position  not  present  here,  is  that 
some  of  the  news  vendors  there  involved  received 
small  amoimts  from  the  publishers  for  redistributing 
the  papers  to  other  news  vendors. 

The  established  facts  and  the  publishei's'  conten- 
tions in  the  Hearst  Publications  case  are  essentially 
the  same  as  they  are  herein.  We  maintain  that  the 
reasoning  and  the  result  reached  in  Labor  Board  v. 
Hearst  Publications,  supra,  are  most  persuasive,  if 


^This  exhibit  is  printed  in  the  appendix  to  the  taxpayers*  brief 

(pp.  8-35). 
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not  controlling,  authority  sustaining  the  decision  be- 
low. 

Recent  eases  indicate  the  scope  of  the  employment 
relationship  contemplated  by  the  Social  Security  Act 
mider  the  controlling  Supreme  Court  decisions.  In 
Schwing  v.  United  States,  suj^ra,  there  were  involved 
journeymen  tailors  doing  tailoring  work  for  the  tax- 
payers, retail  clothing  merchants,  in  making  parts  of 
suits  at  their  own  homes  or  shops.  Each  tailor  did 
his  work  at  his  own  home  or  shop  free  from  super- 
vision or  control,  furnished  his  own  equipment,  paid 
his  own  expenses,  was  j^aid  on  a  piece-work  basis, 
and  had  no  guaranteed  minimum  weekly  wage  or 
guaranteed  amoimt  of  work.  The  tailors  were  per- 
mitted to  work  for  others  and  some  did.  In  a  cogent 
opinion  realistically  analyzing  the  facts,  expressly 
looking  to  the  *' economic  reality"  of  the  situation, 
and  considering  all  of  the  factors  involved  in  the  Silk 
case,  the  Circuit  Court  of  Appeals  reversed  the  Dis- 
trict Court  and  concluded  that  the  tailors  were  em- 
ployees within  the  taxing  pro^'isions  of  the  Social 
Security  Act. 

In  Fahs  v.  Tree-Gold  Cooperative  Growers  of  Flor- 
ida, Inc.,  supra,  the  taxpayers  were  engaged  in  the 
iDusiness  of  producing  and  marketing  citrus  fruits. 
They  contracted  with  certain  individuals  to  asseml^le 
the  fruit  boxes,  to  secure  the  Idoxcs  when  filled,  to  label 
and  to  load  them,  at  a  specified  price  per  box.  The 
persons  so  engaged,  hired,  discharged  and  paid  the 
workmen  to  perform  the  necessary  work.  The  equip- 
ment and  materials  were  furnished  by  the  taxpayers 
and  the  work  was  done  on  their  premises.    The  tax- 
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payers  exercised  little  or  no  direct  detailed  control 
over  the  work  done  by  the  persons  engaged  by  the 
contractors,  except  to  insist  that  the  work  keep  pace 
with  the  requirements  of  the  fruit  being  packed  by 
the  company.  The  Court  concluded  that  all  of  the 
persons  engaged  in  that  work  were  the  taxpayers'  em- 
ployees, saying  that: 

From  the  facts  disclosed  in  the  record,  we  are 
of  opinion  that  the  services  in  question  constituted 
a  part  of  an  integrated  economic  unit  devoted  to 
the  packing  of  citrus  fruit  and  fruit  products. 
The  work  was  simple,  requiring  no  skill  or  ex- 
perience, and  was  of  relative  pei'manence.  None 
of  the  contractors  had  any  investment  in  facili- 
ties, since  the  substantial  tools  and  premises  were 
furnished  by  the  taxpayer.  The  degree  of  control 
exercised  by  the  taxpayer  was  substantially  the 
same  as  would  be  expected  if  the  contractors  had 
been  admitted  employees,  paid  by  the  piece. 
Piecework  in  itself  makes  joointless  much  of  the 
control  which  normally  would  be  exercised  over 
employees  paid  by  the  hour.  It  is  significant, 
however,  that  where  the  interests  of  the  taxjiayer 
were  involved,  the  findings  disclose  that  control 
was  exercised.  However  the  facts  are  weighed, 
they  will  not  support  a  conclusion  that  the  per- 
sons in  question  were  not,  as  a  matter  of  economic 
reality,  dependent  upon  the  taxpayer's  business 
as  their  means  of  livelihood.  Since  the  facts  in 
the  instant  case  and  in  the  case  of  Rutherford 
V.  McComb  do  not  appear  to  be  distinguishal)le 
in  any  material  degree,  we  think  a  corresponding 
result  should  be  reached. 

In    Jlenrij  Broderick,  Inc.   v.   Squire,  supra,   this 
Court  held  that  certain  real  estate  brokers  with  whom 
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the  taxpayer,  also  a  real  estate  broker,  contracted 
were  independent  contractors.  But  the  contrast  be- 
tween the  facts  with  respect  to  the  brokers  there  in- 
volved and  the  news  vendors  makes  it  manifest  that 
a  contrasting  conclusion  is  required.  To  illustrate: 
the  brokers,  unlike  the  news  vendors,  were  licensed 
by  the  state  to  carry  and  were  carrying  on  the  same 
type  of  business  as  the  taxpayer  there  involved,  divid- 
ing the  commissions  on  sales  made  by  the  brokers. 
The  brokers  agreed  to  retain  their  licenses  and  pay  all 
fees  arising  out  of  their  activities  as  a  broker.  The 
news  vendors  here  involved  have  no  such  independent 
business  or  occupation.  The  taxpayer  there  involved 
agreed  to  furnish  the  brokers  with  desk,  telej^hone 
and  switchboard  service;  the  publishers  furnish  no 
services  to  the  news  vendors.  The  brokers  were  not 
required  to  keep  regular  hours  and  were  free  to  come 
and  go  and  to  give  as  little  or  much  time  to  the  tax- 
payer's business  as  they  pleased;  the  news  vendors 
were  required  to  sell  their  papers  throughout  the  en- 
tire sales  period.  (R.  53,  404.)  The  brokers  did  their 
work  where  they  pleased  and  in  the  manner  they 
pleased.  The  news  vendors  were  controlled  in  the 
general  conditions  of  their  work,  and  the  nature  of 
the  services  was  such  as  not  to  permit  or  require  the 
exercise  of  any  similar  discretion.  The  brokers  bore 
all  their  own  expenses  such  as  transportation  and  en- 
tei-tainment  costs  in  seeing  prospects,  automobile  in- 
surance, repairs,  oil,  gasoline  and  license  fees;  the 
news  vendors  have  no  expenses.  The  brokers  had  an 
investment  in  their  brokerage  licenses;  the  news 
vendors  have  no  investment.   The  brokers  had  oppor- 
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tunities  for  profit  and  loss  which  depend  entirely  upon 
their  initiative  and  skill.  The  news  vendors  have  no 
such  opportunities  for  profit,  a  guarantee  against 
loss,  and  little  or  no  occasion  to  display  initiative  or 
skill. 

Particularly  pertinent  are  two  recent  decisions  in- 
volving the  status  of  outdoor  salesmen  under  the 
Social  Security  Act.  In  Atlantic  Coast  Life  Ins.  Co. 
V.  United  States,  supra,  the  question  was  whether  the 
agents  of  the  taxpayer  engaged  in  selling  life  insur- 
ance, collecting  the  premiums  and  related  acti^dties 
for  the  taxpayer  insurance  company,  were  employees 
or  independent  contractors.  The  agents  were  allotted 
a  particular  territory,  and  their  compensation  in  the 
form  of  commissions  was  deducted  from  the  premiums 
collected  by  them,  the  balance  being  remitted  by  the 
agents  to  the  taxpayer,  together  with  a  weekly  report 
as  to  their  collections,  new  business,  lapsed  and  rein- 
stated business.  By  the  terms  of  the  contract  between 
the  taxpayer  and  the  agent,  the  agent  was  engaged 
in  an  independent  profession.  While  the  taxpayer's 
assistant  managers  had  a  certain  amount  of  control 
and  supervision  over  the  agents,  as  a  practical  mat- 
ter it  was  not  exercised.  The  agent  was  free  to  fix  his 
own  working  hours,  and  usually  worked  only  three 
or  four  days  a  week.  The  agents  were  not  required 
to  report  to  the  taxpayer's  offices  or  to  attend  sales 
meetings.  Those  agents  in  rural  areas  using  automo- 
biles had  to  liear  the  attendant  expenses.  The  District 
Court,  following  the  Silk  ease,  concluded  that  the 
agents  were  employees  \\athin  the  taxing  provisions 
of  the  Social  Security  Act. 
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Similarly,  ui  Tapager  v.  Birmingham,  supra,  the 
question  involved  was  the  status  of  the  outdoor  sales- 
men engaged  by  the  taxpayer  to  sell  household  fur- 
nisliings  from  door  to  door  and  make  collections.  The 
salesmen  operated  on  a  commission  basis.  Borne  of 
them  deducted  their  commission  from  the  purchase 
price  or  the  collections  made  and  remitted  the  balance 
to  the  taxpayer.  The  salesmen  were  free  from  detailed 
control,  had  no  allotted  territory,  bore  their  own  ex- 
pense of  operating  an  automobile  if  one  was  used, 
were  required  to  report  on  their  activities  only  once 
a  week,  and  carried  on  their  selling  acti^dties  when 
they  saw  fit.  The  Court,  likewise  applying  the  Silk 
case,  concluded  that  the  salesmen  were  employees 
within  the  Social  Security  Act.  See  also  Your  Ice  Co. 
V.  United  States,  57  F.  Supp.  830  (M.D.  Tenn.) ; 
Stone  V.  United  States,  55  F.  Supp.  230  (E.D.  Pa.) ; 
Johnson  v.  Altmeyer,  63  F.  Supp.  796  (W.D.  Ky.). 

A  number  of  the  state  courts  have  considered  the 
question  of  the  status  of  news  vendors  under  state 
laws.  These  decisions  do  not  all  reach  the  same  con- 
clusion, nor  can  they  all  })e  reconciled.  Suffice  it  to 
say,  there  are  a  number  of  such  decisions  in  accord 
with  the  Hearst  Ptihlications  case,  holding  news 
vendors  to  be  employees  rather  than  independent  con- 
tractors under  circiunstances  similar  to  those  herein, 
if  not  more  favorable  for  the  publishers'  position. 
Among  those  cases,  some  of  which  were  decided  on  the 
common  law  test,  are :  Salt  Lake  Trilnme  Pub.  Co.  v. 
Industrial  Comm.,  99  Utah  259,  ].02  P.  2d  307;  Pacific 
Emp.  Ins.  Co.  v.  Indus.  Ace.  Com.,  3  Cal.  2d  759,  47 
P.  2d  270 ;  Matter  of  Scatola,  282  N.  Y.  689,  26  N.  E. 
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2d  815;  Wilso7i  v.  Times  Printing  Co.,  158  Wash.  95, 
290  Pac.  691 ;  Hampton  v.  Macon  News  Printing  (Jo., 
64  Ga.  App.  150,  12  S.  E.  2d  425 ;  California  Employ- 
ment Com.  V.  Bates,  24  Cal.  2d  432,  150  P.  2d  192; 
Journal  Pub.  Co.  v.  State  Unemployment  Comp. 
Com'n,  175  Ore.  627,  155  P.  2d  570;  In  re  Whitcher, 
263  App.  Div.  906,  32  N.  Y.  S.  2d  32;  In  re  Wiecler, 
266  App.  Div.  933,  43  N.  Y.  S.  2d  873,  affii-med  with 
memorandum  opinion,  292  N.  Y.  609,  55  N.  E.  2d  375 ; 
Cal.  Emp.  Com.  v.  L.  A.  Down  Town  SJwpping  News 
Corp.,  24  Cal.  App.  2d  421,  150  P.  2d  186. 

In  Salt  Lake  Tribune  Pub.  Co.  v.  Indust?'ial  Comm., 
supra,  the  contract  between  the  jmblisher  and  the 
newspaper  distributor  and  vendor  was  in  terms  a 
purchase  and  sale  agreement  with  the  express  provi- 
sion that  the  publisher  (iJ.  260)  ''has  no  right  of  con- 
trol, supervision  or  direction  over  said  Circulator,  or 
the  means  or  method  by  which  he  may  sell  or  distrib- 
ute said  newspapers  and/or  publications."  In  Jour- 
nal Pub.  Co.  V.  State  Unemployment  Comp.  Com'n, 
supra,  and  Hampton  v.  Macon  News  Printing  Co., 
supra,  the  agreement  between  the  newspaper  publisher 
and  the  newspaper  distributor  or  vendor  was  in  terms 
a  vendor-vendee  agreement. 

There  are  numerous  other  state  court  cases  holding- 
persons  engaged  in  the  sale  of  other  conmiodities  to 
be  employees,  where  the  vendor  had  as  much  or  more 
latitude  and  discretion  in  the  sale  of  the  product  in 
question  than  the  news  vendors  involved  herein.  Such 
persons  were  usually  outdoor  or  travelling  salesmen, 
who,  imlike  news  vendors,  are  not  susceptible  to  con- 
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trol.  Illustrative  cases  are  set  forth  below.^  In  those 
marked  mth  an  asterisk,  the  vendor  of  the  product 
in  question  was,  by  written  agreement  or  otherwise, 
considered  to  be  the  purchaser  of  the  product  which 
he  was  selling  for  his  employer. 

The  six  Circuit  Courts  of  Appeals  cases  relied  on 
by  the  taxpayers  are  factually  dissimilar,  all  were 
decided  before  the  Silk  decision,  and  four  of  them, 
at  least,  were  decided  on  the  common  law  test  of  the 
employment  relationship. 


'-Matter  of  Electrolux  Corp.,  288  N.  Y.  440,  43  N.  E.  2d  480 
(vacuum  cleaners)  ;  *Schomp  v.  Fuller  Brush  Co.,  ]24  N.J.L.  487, 
12  A.  2d  702,  affimed,  126  N.J.L.  368,  19  A.  2d  780  (brushes)  ; 
^Creameries  of  America  v.  Ind.  Comm.,  98  Utah  571,  102  P.  2d 
300  (dairy  products)  ;  In  re  Foy,  10  Wash.  2d  317,  116  P.  2d  545 
(cooking  utensils)  ;  Globe  Grain  &  Milling  Co.  v.  Ind.  Comm.,  98 
Utah  36,  91  P.  2d  512,  modified  at  rehearing,  98  Utah  48,  97  P. 
2d  582  (sheep  feed)  ;  *Sisk  v.  Arizona  Ice  &  Cold  Storage  Co., 
60  Ariz.  496,  141  P.  2d  395  (ice)  ;  In  re  Castaldo,  263  App.  Div. 
758,  30  N.Y.S.  2d  736;  Matter  of  Morton,  284  N.  Y.  167,  30  N.E. 
2d  369  (undergarments)  ;  *Jack  and  Jill,  Inc.  v.  Tone,  126  Conn. 
114.  9  A.  2d  497  (ice  cream)  ;  Singer  Sew.  Mack.  Co.  v.  State 
U.  C.  C,  167  Ore.  142,  103  P.  2d  708,  116  P.  2d  744  (sewing  ma- 
chines) ;  Robert  C.  Buell  &  Co.  v.  DenaJier,  127  Conn.  606,  18  A. 
2d  697  (securities)  ;  *Mnrphy  v.  Daumit,  387  111.  406,  56  N.E.  2d 
800  (vacuum  cleaners)  ;  Electrolux  Corp.  v.  Board  of  Review,  129 
N.J.L.  154,  28  A.  2d  207 ;  Moorman  Mfg.  Co.  v.  Industrial  Com- 
mission, 241  Wis.  200,  5  N.W.  2d  743  (stock  food)  ;  *Van  Ogden, 
Inc.  V.  Murphy,  390  111.  133,  60  N.E.  2d  877  (cosmetics  and 
spices)  ;  Leinbach  Co.  v.  Vnem.  Comp.  Board,  146  Pa.  Super.  237, 
22  A.  2d  57  (clothing)  ;  State  v.  Superior  Court  for  Thurston 
County,  22  Wash.  2d  811,  157  P.  2d  938  (oleomargarine). 
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II. 

THE  MATERIAL  FACTORS  APPLIED  TO  THE  ESTABLISHED 
FACTS  COMPEL  THE  CONCLUSION  THAT  THE  NEWS  VEN- 
DORS WERE   EMPLOYEES. 

We  have  stated  above  the  non-inchisive  list  of  fac- 
tors, given  in  the  Silk  case,  which  should  be  consid- 
ered in  determining  wlietlier  the  employment  rela- 
tionship exists  in  any  given  case.  Applying  these 
factors  and  others  to  the  estal)lished  facts  herein  will, 
we  believe,  make  it  plain  that  riiost  of  these  factors,  if 
not  all,  tend  to  show  that  the  news  vendors  were  not 
independent  contractors. 

A.    The  control  factor. 

The  Court  below  found  as  a  fact  that  "The  ser\T.ces 
performed  by  the  news  vendors  were  subject  to  a  rea- 
sonable measure  of  general  control  by  the  publishers 
over  the  manner  and  means  of  their  performance." 
(R.  71.)  We  shall  endeavor  to  demonstrate  that  the 
correctness  of  this  finding  is  well  supported,  if  not  es- 
tablished, by  the  findings  and  all  the  e\ddence.  How- 
ever, as  pointed  out  above,  this  is  only  one  of  the 
factors  to  be  considered,  that  it  is  the  "total  situation" 
that  governs,  and  that  the  taxpayers  are  in  error  in 
asserting  that  this  is  the  "most  important"  factor. 
(Br.  17.) 

In  the  Silk  case,  the  Court  explicitly  said  that  no 
one  factor  was  controlling,  and  determined  the  coal 
unloaders  involved  to  be  employees  although  they 
were  not  subject  to  control.  Tu  the  Rutherford  Food 
Corp.  case,  hereinafter  discussed,  certain  persons 
were  determined  to  he  (lie  petitioners'  employees,  de- 
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spite  the  District  Court's  finding  that  the  iDetitioners 
had  never  exercised  any  direction  or  control  over 
them,  which  finding  was  not  disturbed  by  either  the 
Circuit  Coui*t  of  Appeals  or  the  Supreme  Court.  In 
the  Bartels  case,  the  band  leader  M'as  held  to  be  the 
employer  of  members  of  the  band,  although  it  was 
provided  by  contract  that  the  ballroom  operator  for 
whom  the  band  was  playing  should  (p.  128)  **have 
complete  control  of  the  services  which"  the  members 
of  the  band  should  render.  And  in  Matcovich  v.  Ang- 
lim,  134  F.  2d  834,  certiorari  denied,  320  U.  S.  744, 
this  Court  held  that  the  taxi  dancers  there  involved 
were  employees  of  ihe  dance  hall  operator  who  en- 
gaged them  despite  the  fact  that  there  was  no  finding 
that  the  operator  controlled  the  manner  or  method 
in  which  they  danced. 

Whatever  discretion  and  latitude  the  vendors  had 
in  the  performance  of  their  ser\dce  is  of  no  legal  sig- 
nificance. The  Court  below  fomid  that  "The  manner 
in  which  the  news  vendors  individually  could  offer 
the  newspapers  for  sales  to  the  public  was  so  limited 
and  of  such  nature  as  not  to  need  control."  (R.  69.) 
The  publishers'  witnesses  testified  that  there  is  only 
one  mamier  in  which  newspapers  can  be  sold  and  all 
that  is  required  is  *'the  ability  to  stand  up  and  hand 
out  papers  in  return  for  nickels."  (R.  181,  407.) 
One  news  vendor  testified  that  in  his  experience  there 
had  been  no  occasion  for  any  orders  or  instructions. 
(R.  300.)  The  right  to  control  and  the  exercise  of 
control  presupposes  there  is  some  choice  or  discretion 
in  the  method  and  means  of  performing  the  serA^ce 
involved  and  where  it  is  absent  the  control  factor  can 
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have  little  or  no  significance.  Newspaper  vending  is 
not  a  skilled  occnpation.  Ten  of  the  news  vendors 
suffered  from  mental  disability.    (Ex.  AJ.) 

It  is  apparent  that  tiio  ])n])lishers,  like  the  publish- 
ers in  the  Hearst  Publications  case  (p.  117-118)  "in 
a  variety  of  ways  prescril)e,  if  not  the  minutiae  of 
daily  activities,  at  least  the  broad  terms  and  condi- 
tions of  work."  First,  the  news  vendors  were  lim- 
ited as  to  where  they  performed  their  service.  They 
were  engaged  to  sell  newspapers  at  a  particular  sales 
location  determined  by  the  pu1)lishers.  (R.  65.)  Tliose 
locations  were  "designated,  limited,  changed,  discon- 
tinued or  reestablished  entirely  at  the  publishers'  di- 
rection and  in  order  to  coincide  with  the  changing 
pubUc  demand."  (R.  67,  Ex.  41,  Sec.  13(d),  Sec.  15.) 
The  only  apparent  limitation  on  the  puljlishers,  un- 
less the  arbitration  clause  was  applicable,  was  that 
"Any  News  Vendor  assigned  to  a  Full  Time  or  Part 
Time  Corner  or  Corners  shall  not  be  changed  from 
one  Corner  to  another  for  a  period  of  at  least  one  (1) 
week  unless  a  change  is  made  by  mutual  consent  be- 
tween the  Union  and  the  Publisher  or  Publishers  con- 
cerned." (Ex.  41,  Sec.  31(a),  R.  67,  68.)  Second,  the 
union  contract  fixed  the  so-called  retail  price  and  the 
so-called  wholesale  price  of  the  newspai^ers.  (R.  68, 
Ex.  41,  Sees.  8,  9).  Thirdly,  the  publisher  controls 
the  amount  of  newspapers  delivered  to  the  news 
vendors   for   sale   by  him   to   the   public.     (R.   69.)" 


^In  Labor  Board  v.  Hearst  Publications,  322  U.  S.  Ill,  it  was 
said  (p.  117): 

Not  onl3^  is  the  "profit"  per  paper  thus  effectively  fixed  by 
the  publisher,  but  substantial  control  of  the  newsboys'  total 
"take  home"  can  be  effected  through  the  ability  to  designate 
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Fourthly,  even  the  actual  sale  of  the  newspapers  is 
controlled  in  part  hy  the  union  contract  in  that  the 
vendors  were  required  to  sell  "complete  newspapers 
only  with  all  sections  thereof  in  such  order"  as  des- 
ignated by  the  publishers  and  "were  not  allowed  to 
sell  competitive  newspapers  without  the  publishers' 
consent."    (R.  69,  Ex.  41,  Sees.  14,  21.) 

A  fifth  element  of  control  may  be  foimd  in  the  union 
contract  provision  under  which  as  the  Court  found 
(R.  68-69)  "the  publishers  fixed  for  the  various  types 
of  corners,  the  days  and  hours  of  sale  which  the  pulv 
lishers  established  to  coincide  with  the  news  releases, 
the  public's  reading  habits  and  its  concentration  at 
particular  locations  at  particular  periods."  (Ex.  41, 
Sees.  26,  27.)  A  sixth  control  may  be  found  in  the 
union  contract  provision  that  all  unsold  newspapers 
"shall  be  returned  to  the  Publisher's  representative 
in  accordance  with  the  requirements  of  the  Pub- 
lisher." (Ex.  41,  Sec.  19.)  This  provision  not  only 
insured  the  news  vendor  against  any  risk  attendant 
upon  failure  to  sell  newspapers,  but  also  represents 
the  positive  requirement  as  to  the  disposition  of  the 
papers  which  the  news  vendor  allegedly  purchased  and 
owned. 

Lastly,  it  must  be  recognized  realistically  that  in 
the  publishers'  right  to  terminate  the  relationship  for 

their  sales  areas  and  the  power  to  determine  the  number  of 
papers  allocated  to  each.  While  as  a  practical  matter  this 
power  is  not  exercised  fully,  the  newsboys'  "right"  to  decide 
how  many  papers  they  will  take  is  also  not  absolute.  In  prac- 
tice, tlie  Board  found,  they  cannot  determine  the  size  of  their 
established  order  without  the  cooperation  of  the  district  man- 
ager. And  often  the  number  of  papers  they  must  take  is  de- 
termined unilaterally  by  the  district  managers. 
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cause  or  their  right  to  designate  sales  locations  and 
transfer  a  vendor  from  one  location  to  another,  there 
was  imi^licit  considerable  power  of  control.  United 
States  V.  WJwlesale  Oil  Co.,  154  F.  2d  745,  748-749 
(C.C.A.10th). 

It  is  no  answer  for  the  taxpayers  to  point  out  cases 
holding  that  the  employment  relationship  did  not  ex- 
ist in  which  one  of  the  elements  of  control  descril)ed 
above  was  present.  It  is  the  '* total  situation"  that 
governs  and  it  is  difficult,  if  not  impossible,  to  find  a 
case  in  which  all  of  the  elements  of  control  described 
above  are  present  other  than  the  Hearst  Publications 
case. 

Considering  these  controls,  and  the  nature  of  the 
news  vendors'  services,  it  is  not  apparent  what  ''in- 
dependence" the  alleged  "independent  contractor" 
news  vendor  had,  what  discretion  and  latitude  lie  had, 
or  in  what  significant  respects  he  may  be  said  to  be 
free  from  control. 

The  taxpayers  insist  that  the  news  vendors  were 
free  from  control,  except  only  as  to  the  "results"  to 
be  accomplished,  but  do  not  state  what  those  results 
are.  The  news  vendors  cannot  be  forced  into  the 
classical  description  of  aii  independent  contractor  as 
one  who  is  responsible  to  the  person  with  whom  he 
contracts  as  to  "results  only"  and  not  as  to  the 
"means  and  methods"  b}^  which  such  results  are  ob- 
tained. The  news  vendor  is  not  engaged  to  obtain 
any  particular  result  l)ut  to  perform  a  continuing 
service  for  the  publisher,  that  is,  to  be  available  on 
the  street  corner  so  that  the  public  may  purchase  the 
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publisher's  newspapers.    Compare  Brown  v.  Indus- 
trial Ace.  Comm.,  174  Cal.  457,  461, 163  Pac.  664. 

The  publishers  apparently  believe  that  it  is  signifi- 
cant that  the  news  vendors  were  not  required  to  re- 
port to  the  publishers'  premises,  when  there  was  no 
occasion  to  report;  that  no  meetings  of  any  news 
vendors  were  ever  held  when  there  was  no  apparent 
occasion  for  any  meeting;  and  that  no  reports  were 
required  of  any  news  vendors,  when,  in  fact,  the 
wholesaler  kept  the  records  of  the  news  vendors'  sales. 
(R.  201,  295,  298,  300,  314,  428-431,  433-435,  Ex.  46, 
K,  X,  Y,  Z,  AA,  AB.)  The  fact  that  the  news  vendors' 
earnings  depended  on  the  amount  of  their  sales  obvi- 
ated any  instructions  to  increase  sales.  Anyone  oper- 
ating on  a  piece  work  or  commission  basis  is  moved 
by  self-interest  to  increase  his  production  of  sales  as 
in  the  case  of  persons  held  to  be  employees  in  the 
Silk,  Tree-Gold,  Schtvincj,  T  a  pager  and  Atlantie  Coast 
Life  Ins.  cases,  discussed  hereinbefore. 

It  may  be  true  in  the  actual  day-to-day  relationship 
that  the  news  vendors  were  free  from  detailed  direct 
control  by  the  publishers.    But   the   excerpts^   from 


"Exs.  AD,  AE : 

December  15,  1943,  "Drunk  again  on  comer.  I  checked  him  in 
at  10:15  P.M.  and  sent  him  Home.";  July  2,  1943,  "Vendor  was 
drunk  and  I  checked  him  in  on  1st  Edition  and  sent  him  home.  I 
covered  corner  with  Boy.";  April  16,  1943,  "This  vendor  is  doing 
a  swell  job  on  this  corner  *  •  •  Please  retain  him.";  April  7, 
1943,  "This  vendor  *  *  *  was  very  unruly.";  July  11,  1943,  "This 
vendor  is  very  poor  one  for  this  corner.  He  is  away  down  from 
the  regular  sale  *  *  *.";  June  8,  1943,  "Had  to  check  above 
vendor  in  at  11 :15  P.M.  He  refused  to  pay  for  his  Holdouts.  •  *  * 
He  is  veiy  nasty  and  a  poor  Hustler.";  June  2,  1943,  "This 
vendor  said  he  had  to  take  his  lunch  hour  from  1 :00  to  2 :00  AM 
or  tliereabouts  on  orders  of  his  business  agent.  But  we  gave  him 
his  lunch  hours  as  follows  *  *  *.";  May  2,  1943,  "Vendor  *  •  * 
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some  of  the  ''corner  complaints"  or  the  written  re- 
ports of  the  wholesalers  to  the  publishers  on  the  mis- 
conduct of  a  vendor  are  illuminating  as  to  who  was 

"boss". 

Even  the  common-law  test  of  the  employment  rela- 
tionship contemplated  only  "a  reasonable  measure  of 
direction  and  control"  which  '"need  not  relate  to  every 
detail"  (Jones  v.  Goodson,  121  F.  2d  176,  180  (CCA. 
10th)),  but  is  to  be  determined  by  the  nature  of  the 
work  and  the  experience  of  the  em])loyee.^ 

too  old  for  coiTiei'. ";  June  2,  1943,  "Can't  use  for  this  comer. 
N.G.  This  vendor  hollers  Examiner  and  I'll  be  damned  if  I  ever 
hear  him  holler  S.F.  Chronicle.  He  slips  on  our  sale  anywhere  we 
put  him.";  June  2,  1943,  "This  vendor  is  a  poor  excuse  as  a 
vendor.  He  will  not  stay  out  until  his  designated  hour.  The 
corner  above  him  *  *  *  outsells  him.  *  *  *  Kill  the  corner  and 
send  the  vendor  back  to  Daly  City.";  January'  14,  1944,  "*  *  * 
Drinks  to  much.  I  recommend  he  be  moved  off  comer.";  May  11, 
1943,  "Vendor  did  not  go  to  work  until  10:00  PM.  Had  to  cover 
corner  with  a  boy  *  *  *;  May  28,  1943,  "When  I  drove  up  with 
the  last  edition  11  -.45  P.M.  he  only  had  5  Chronicles  and  I  wanted 
to  give  10  more  copies.  He  refused  to  accept  so  I  checked  him  in 
and  send  vendor  home.  The  trouble  was  that  he  wanted  to  leave 
comer  before  regular  time.";  May  24,  1943,  "So  I  said  why  he 
was  so  late  and  he  said  so  ivhnf  and  got  abii.sive  so  I  checked  him. " ; 
November  25,  1943,  "*  *  *  Woody — Please  fire  this  man.";  May 
2,  1943,  "Above  vendor  was  discharged  from  Golden  Gate  &  Fill- 
more on  April  27/43  (see  complaint  of  same  date).  Since  that 
time  he  hasn  't  been  hired  by  this  office,  yet  he  shows  up  at  0  'Far- 
rell  and  Powell ;  has  an  argument  with  the  wholesalers  and  to 
climax  the  whole  set  up  fails  to  cheek  in  *  *  *  Who  is  doing  the 
hiring?";  June  17,  1943,  "He  has  often  expressed  that  he  would 
push  the  Examiners  if  he  saw  fit  to  do  so,  and  there  was  nothing 
I  could  do  about  it.  I  want  him  removed.";  August  10,  1943, 
"Would  not  take  enough  papers  to  last  till  time  to  quit  at  2:00. 
Check  him  in  at  12 :00. " 

^Walling  v.  American  Needlecrafts,  139  F.  2d  16  (CCA.  6th); 
Western  Express  Co.  v.  Smeltzer,  88  F.  2d  94  (CCA.  6th); 
Peasley  v.  Murphy,  381  111.  187,  44  N.E.  2d  876;  Andreivs  v.  Com- 
modore Knitting  3Iilh,  257  App.  Div.  515,  13  N.Y.S.  2d  577.  "The 
nature  of  the  employee's  work  may  be  such  that  much  or  little 
supervision  mav  be  neeessarv. "  Fisher  v.  The  Industrial  Commis- 
sion. 301  111.  621,  629,  134  N.E.  114,  117.  See  also  Western  Ex- 
press Co.  V.  Smeltzer,  supra;  Franklin  Coal  Co.  v.  The  Industrial 
Commission,  296  111.  329,  129  N.E.  811 ;  Eagle  v.  Industrial  Comm 
221  Wis.  166,  266  N.  W.  274. 
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The  control  factor  here  exercised  must  be  resolved 
in  favor  of  the  employment  relationship  under  any 
theory. 

B.     Opportunities  for  profit  and  loss. 

It  is  plain  that  the  application  of  this  factor  dis- 
credits the  taxpayers'  contention.  There  were  no  op- 
portunities for  profit  or  loss  based  upon  any  capital 
investment  because  the  news  vendor  had  no  capital 
investment.  Certainly  there  was  no  real  opportunity 
for  loss  in  any  sense  (a)  because  the  news  vendois 
received  full  credit  for  all  misold  papers,  and  (1)) 
because  the  vendors  were  insured  even  against  the  loss 
of  income  in  the  provision  in  the  union's  contract 
which  provided  for  a  guarantee  of  a  weekly  mini- 
mum remimeration  designated  as  ''minimimi  weekly 
profit". 

The  possibility  of  loss  was  wath  respect  to  papers 
lost,  stolen,  or  destroyed,  a  fact  also  present  in  the 
Hearst  Publications  case,  which  is  not  significant. 
"Employees  are  frequently  charged  with  the  value  of 
the  employer's  property  entrusted  to  the  employees' 
care,  and  later  docked  for  an  equal  amount  for  neg- 
ligent loss  or  misuse."  See  the  dissenting  opinion  in 
Hearst  Piihlications  v.  National  L.  Relations  Board. 
136  F.  2d  608,  615  (CCA.  9th).  The  record  does  not 
show  the  extent  to  which  the  news  vendors  give  credit. 
But  any  such  vohmtary  assumed  risk  in  what  is  cus- 
tomarily a  cash  transaction  could  hardly  be  considered 
an  opportunity  for  loss.  It  has  been  the  practice  in 
many  restaurants  and  bars  to  require  the  waiters,  who 
are  indisputably  employees,  to  pay  for  the  food  and 
drinks  and  to  bear  the  loss  for  any  failure  to  collect 
from  the  patron. 
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Whatever  limited  opi)ortunities  the  news  vendor 
had  to  increase  his  earnings  does  not  differ  from  the 
increased  earnings  received  by  an  employee  working 
on  a  commission  or  piece-work  basis  for  the  increased 
sales  or  production,  as  illustrated  in  the  federal  cases 
cited  above. 

C.  The  investment  factor. 

The  context  of  the  Silk  opinion  indicates  that  the 
''investment  in  facilities"  factor  was  significant  in  the 
conclusion  reached  with  respect  to  the  truckers  and 
the  unloaders  involved  in  the  Silk  case. 

The  application  of  that  factor  in  the  cases  at  bar 
is  free  from  doubt.  The  news  vendor  has  no  invest- 
ment in  facilities  whatsoever.  (R.  70-71.)  The  pub- 
ishers  have  a  very  large  investment  and  much  of  that 
investment,  such  as  the  high  speed  press,  is  designed 
to  facilitate  immediate  distribution  of  the  news  and 
newspapers  through  the  street  news  vendors,  where 
saleability  could  be  more  easily  accomplished  by  the 
recency  of  the  news.  Even  the  relatively  minute  in- 
vestment in  the  display  stands  for  the  newspapers 
used  by  the  news  vendors  was  made  by  the  publishers. 
(R.  70.) 

D,  Permanency  of  relationship. 

There  was  a  permanency  of  relationship.  The  pub- 
lishers' contract  \^^^th  the  news  vendor  was  a  contin- 
uing one  for  an  indefinite  period  and,  unlike  the  rela- 
tionship between  inde])endent  contractors,  did  not  ex- 
pire at  the  end  of  any  particular  job  or  result.  More- 
over, an  estimate  of  the  average  duration  of  the  rela- 
tionship may  be  gained  from  the  fact  that  on  March 
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16,  1945,  the  news  vendors'  union  organized  in  1937 
had  approximately  377  members,  222  of  whom  were 
charter  members.  (Ex.  A  J,  R.  236.) 

E.    Skill  required. 

Certainly  the  publishers  would  not  contend  that  any 
particular  skill  was  involved  in  the  street  sale  of  news- 
papers and  certainly  no  managerial  skill  invoMng 
any  business  judgment  or  decisions  was  required.  The 
opinion  of  the  Court  below,  the  findings,  and  the  im- 
disputed  evidence  pointed  out  in  the  discussion  on  the 
control  factor  leave  no  doulit  that  the  taxpayers  can- 
not rely  on  this  factor.   (R.  69,  71,  181,  300,  407.) 

P.    The  integration  factor. 

The  taxpayers  comphiin  (Br.  7)  that  the  Court  be- 
low erred  "In  finding  that  the  retail  sale  of  news- 
papers was  an  integral  part  of  the  publisher's  busi- 
ness, and  in  failing  to  find  that  the  retail  sale  of  news- 
papers by  persons  independent  of  the  publisher  was 
common  practice  and  not  unrealistic."  The  actual 
finding  to  which  the  taxpayers  apparently  object  and 
which  is  quite  different  is  this  (R.  70)  : 

The  news  vendors  were  engaged,  as  a  means  of 
livelihood,  in  regularly  performing  personal  serv- 
ices constituting  an  integral  part  of  the  business 
operations  of  the  publishers. 
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This  finding  does  not  control  the  correctness  of  the 
conclusion  reached.  But,  we  submit,  that  finding  is 
manifestly  sound,  and  is  supported  by  more  than 
substantial  evidence.  It  is  a  material  consideration 
demonstrating  the  employment  nature  of  the  relation- 
ship with  the  news  vendors.    The  significance  of  the 
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integration  factor  is  found  in  the  Rutherford  Food 
Corp.  case  involving  the  question  of  whether  certain 
meat  boners  were  employees  of  the  petitioners  within 
the  Fair  Labor  Standards  Act.^  The  petitioners  there 
involved  operating  slaughter  houses,  were  engaged  in 
the  business  of  processing  meat  for  the  production  of 
boned  beef.  During  the  period  in  question  one  of  the 
petitioners  entered  into  a  written  contract  with  an  ex- 
perienced boner,  which  provided  that  he  would  as- 
semble a  group  of  skilled  boners  to  do  the  boning  at 
the  slaughter  house,  for  which  he  should  be  paid  a 
specified  amount  per  hundred  weight  of  boned  beef; 
that  he  would  engage,  pay  and  have  complete  control 
over  the  other  boners  who  would  be  his  employees; 
and  petitioners  would  he  furnished  a  room  in  its  plant 
for  the  work.  The  contract  was  subsequently  modified 
in  only  one  essential  respect  by  providing  for  the  pay- 
ment of  a  certain  amount  of  the  I'ent  for  the  use  of  the 
boning  room,  although  no  rent  was  ever  paid.  The 
money  paid  by  the  petitioners  for  the  boning  was 
shared  equally  by  all  the  boners  except  for  a  brief 
time  when  some  of  the  boners  were  paid  by  the  hour 
by  the  person  contracting  with  the  petitioners.  The 
boners  furnished  their  own  tools,  consisting  of  a  hook, 
a  knife,  a  knife  sharpener,  and  a  leather  apron.  In 
reaching  the  conclusion  that  these  boners  were  em- 
ployees of  the  petitioners,  the  Court  manifestly  gave 


"In  considering  that  question,  the  Court  recognized  that  (p. 
727)  "Decisions  that  define  the  coverage  of  the  employer-employee 
relationship  under  the  Labor  and  Social  Security  Acts  are  persu- 
asive in  the  consideration  of  a  similar  coverage  under  the  Pair 
Laboi'  Standards  Act."  The  converse  application  of  the  Fair 
Labor  Standards  Act  decisions  to  the  question  of  the  emplojonent 
relationship  under  the  Social  Security  Act  is  fo\md  in  the  Tree- 
Gold  case,  supra. 
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particular  weight  to  the  fact  that  the  boning  was  one 
of  a  series  of  steps  in  the  petitioners'  operation,  oc- 
curring between  the  time  the  slaughtered  cattle  were 
dressed  and  the  time  the  boned  meat  was  trimmed  for 
waste  by  an  employee  of  the  petitioners.  The  Court 
also  noted  that  petitioners  never  attempted  to  control 
the  hours  of  the  boners  except  that  they  were  required 
to  keep  the  work  current  and  the  hours  they  worker! 
depended  in  a  large  measure  upon  the  number  of 
cattle  slaughtered.  The  Supreme  Court  approved  the 
characterization  of  the  Circuit  Court  of  Appeals  in 
that  case  that  the  ])oners  were  part  of  the  integrated 
imit  of  producing  boned  beef.  It  is  to  be  particularly 
noted  that  the  boners  were  not  engaged  by  the  peti- 
tioners, their  compensation  was  not  received  directly 
from  the  petitioners,  nor  was  it  controlled  by  them, 
since  each  boner  shared  equally  with  every  other 
boner. 

The  reasoning  of  the  Rutherford  Food  Corp.  caso 
was  applied  in  the  Tree-Gold  case  imder  parallel  facts 
reaching  the  same  conclusion.  See  also  Tapager  r. 
Birmingham,  supra. 

Applying  the  integration  factor  to  the  situation 
before  the  Court,  it  is  evident  that  the  services  of  the 
street  news  vendors  are  an  integral  part  of  the  tax- 
payers' business  and  not  an  independent  calling.  The 
taxpayers  are  engaged  in  a  large  independent  busi- 
ness enterprise  whose  end  product  is  the  distribution 
of  news  to  the  public.  It  encompasses  a  large  capital 
investment.  It  depends  for  its  existence  upon  the  sale 
of  the  newspapers  to  the  public,  not  only  l^ecause  of 
the  amount  received  for  the  papers  sold,  but,  more 
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importantly,  because  paid  circulation  vitally  affects  its 
revenues  from  advertising.  (R.  162-163,  393.)  The 
sale  of  a  newspaper  to  a  wholesale  distributor  would 
have  little  business  significance  to  the  taxpayers,  and 
so-called  sales  to  a  news  vendor  would  be  meaningless 
from  any  viewpoint  considering  the  vendor's  privilege 
of  returning  all  unsold  newspapers.  As  a  publisher's 
witness  testified:  Circulation  "is  the  life  blood  of  a 
newspaper."  (R.  162.)  See  Journal  Pub.  Co.  v.  State 
Unemployment  Comp.  Com'n,  supra. 

The  publisher  obtains  the  distribution  of  news- 
papers to  the  public  in  several  ways,  such  as  mail 
subscription,  dealers  and  carriers,  counter  sales  and 
street  vendors.  (Exs.  P-W.)  The  Court  below  made 
no  determination  of  the  relationship  between  the  pub- 
lishers and  those  distributing  newspapers  to  the  public 
through  any  channel  except  street  vendors.  The  in- 
tegration factor  is  peculiarly  applicable  to  sales 
through  street  vendors  for  at  least  two  reasons.  First, 
the  sales  through  street  vendors  comprise  a  very  sub- 
stantial portion  of  all  the  sales.  In  the  case  of  the 
Examiner,  the  sales  through  street  vendors  averaged 
thirty-seven  per  cent  of  city  circulation  and  seventeen 
per  cent  of  the  total  circulation  during  the  period  in 
question.  (Exs.  P-S.)  Secondly,  the  distrilnition 
through  street  sales  must  necessarily  be  closely  in- 
tegrated into  the  publishers'  operation  because  of  the 
very  nature  of  street  sales  which  is  so  well  described 
in  the  taxpayers'  closing  trial  brief  (p.  6)  : 

It  is  pertinent  to  see  what  some  of  the  peculi- 
arities of  the  newspapei"  business  are.  News- 
papers are  extremely  perishable,  are  sold,  so  far 
as  this  discussion  is  concerned,  only  on  the  pub- 
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lie  streets  and  for  a  very  low  price.  Time  is  of 
the  essence  to  the  business.  The  publisher  has  no 
control  over  when  news  is  going  to  break.  When 
it  does,  he  must  get  it  into  the  hands  of  the  public 
in  the  shortest  possible  time — otherwise  it  ceases 
to  be  news.  For  this  reason,  there  are  usually  a 
number  of  issues  a  day,  both  of  the  morning  and 
evening  papers.  Each  issue  as  it  comes  out  super- 
sedes its  predecessor,  and  the  predecessor  there- 
upon becomes  obsolete  and  of  little,  if  any,  value. 
All  of  this  means  that  the  retailing  of  newspapeis 
must  be  conducted  as  [sic]  specified  times  and 
places  so  that  distri})ution  may  be  rapid  and  the 
papers  made  available  to  the  public  as  soon  as 
possible  after  they  come  off  of  the  press.  It  fol- 
lows that  the  contracts,  and  all  the  provisions 
thereof,  have  been  drawn  to  accomplish  this  ol)- 
jective. 

To  accomplish  this  "objective"  it  was  necessary  for 
the  taxpayers  to  obtain  the  ser^dces  of  news  vendors 
to  sell  the  newspapers  to  the  public  while  the  news 
was  still  saleable.  The  terms  of  the  union  contracts 
and  their  daily  operating  practice  represent  the  re- 
sultant integration  of  the  services  of  the  news  vendors 
into  the  publishers'  business.  The  street  sales  of 
newspapers  through  the  news  vendors  is  just  as  close!} 
integrated  into  the  taxpayers'  business  as  are  the 
street  sales  accomplished  through  their  unattended 
street  news  racks  which  are  also  supplied  \Anth  news- 
papers by  the  wholesalers  who  are  indis])utably  thcj 
taxpayers'  employees.    (R.  395-399,  432.) 

Conversely,  it  cannot  be  said  that  the  news  vendo: 
has  an  independent  calling  or  business   of  his  own 
which  he   integrates   with   the   publishers'   business. 
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There  is  nothing  in  the  inherent  nature  of  selling 
newspapers  on  the  corner  which  would  indicate  it  to 
be  an  independent  business  or  calling.  The  news 
vendor  does  not  hold  himself  out  to  the  public  as  doing 
business  in  his  own  name  or  being  engaged  in  business 
for  himself.  The  news  vendors  who  have  no  invest- 
ment, expenses,  advertising,  payroll,  permanency  of 
work  location,  books  or  records,  and  who  are  set  up  in 
their  so-called  business  by  the  publisher  by  the  simple 
expedient  of  putting  newspapers  in  their  hands,  and 
who  can  be  put  out  of  business  with  almost  the  same 
ease,  can  hardly  be  put  in  the  ordinary  concept  of  the 
retail  merchant,  even  in  the  most  specialized  and  hum- 
ble business.  (R.  314-315.)  The  only  name  associated 
with  the  sale  of  newspapers  is  the  name  of  the  news- 
paper being  sold,  which  appears  on  the  newspapers 
and  the  i)ublishers'  rack  which  holds  the  papers. 

The  fact,  as  well  as  the  appearance,  is  that  the 
news  vendors  are  engaged,  not  in  their  own  business, 
but  in  the  business  of  the  publishers.  The  news  vend- 
ors are  not  in  a  position  of  an  independent  merchant 
who  purchases  goods  from  whom  he  pleases,  mider 
such  terms  and  conditions  he  chooses  and  disposes  of 
his  services  or  products  at  such  time  and  place  as  he 
chooses.  When  the  news  vendors  here  lose  their  con- 
nection with  the  publishers,  they  cut  off  their  entire 
income. 

There  is  no  better  indication  of  the  extent  of  the 
integration,  and  of  whose  business  the  news  vendors 
are  engaged  in  than  the  fact  that  the  publishers  find 
it  necessary  to  engage  news  vendors  to  sell  at  corners 
or  sales  locations  where  they  know  in  advance  it  will 
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be  necessary  to  pay  the  vendor  something  to  permit 
him  to  earn  the  minimum  guaranteed  by  the  contract. 
(R.  134-135,  159-160,  163,  349-350.) 

The  fact  that  the  news  vendor  might  undertake  to 
obtain  substitutes  or  relief  men  during  meals  and  for 
other  reasons  does  not  make  them  any  the  more  inde- 
pendent contractors,  and  the  extent  of  the  practice 
has  not  been  shown.  That  fact  did  not  affect  the 
status  of  the  news  vendors  doing  the  same  thing  in 
Labor  Board  v.  Hearst  Puhlications,  322  U.  S.  Ill, 
119,  fn.  17.  In  the  Rutherford  Food  Corp.,  Tree-Gold, 
and  Wholesale  Oil  Co.  cases,  supra,  the  persons  de- 
termined to  be  employees  engaged  others  to  assist  in 
the  work. 

The  fact  that  a  maximum  of  thirty-five  vendors  had 
large  magazine  stands  cannot  affect  this  Court's  deci- 
sion on  the  status  of  650  to  750  vendors,  most  of  whom 
sold  newspapers  exclusively.  (R.  29,  227-230.)  The 
relationship  of  the  vendors  selling  articles  other  than 
newspapers  was  not  diiferent  from  those  selling  news- 
papers exclusively.  (R.  47.)  The  relationship  between 
the  vendors  and  the  persons  from  whom  or  for  whom 
they  were  selling  such  other  articles  has  not  been 
shown,  and  was  not  part  of  an  independently  estab- 
lished business.  (R.  70-71.)  In  any  event,  that  rela- 
tionship does  not  affect  the  news  vendors'  relationship 
with  the  publishers.  Compare  Western  Union  Tel.  Co. 
V.  McComh,  165  F.  2d  65,  71  (CCA.  6th).  The  news 
vendors  in  the  Hearst  Publications  case,  supra,  p.  119, 
fn.  17,  sold  newspapers,  periodicals  and  other  items 
not  furnished  them  by  the  publishers.  See  also  Sisk  v. 
Arizona  Ice  dc  Cold  Storage  Co.,  supra. 
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G.    The  right  to  terminate  the  relationship. 

One  of  the  most  universally  accepted  indicia  of  the 
employment  relationship  is  the  right  of  one  of  the 
parties  to  terminate  the  relationship  at  any  time  or  on 
short  notice.  Los  Angeles  Athletic  Club  v.  United 
States,  54  F.  Supp.  702  (S.D.  Cal.),  appeal  dismissed, 
144  F.  2d  352  (CCA.  9th).  That  right  is  present  in 
the  imion  contract  provision  that  ''Each  publisher 
may  discontinue  sales  to  any  News  Vendor.''  (Ex. 
41,  Sec.  15.)  Any  right  which  the  vendor  may  have 
had  to  contest  the  discharge  for  lack  of  cause  by  sub- 
mitting it  to  arbitration  does  not  derogate  from  the 
fact  that  this  right  to  terminate  existed.  The  protec- 
tion against  arbitrary  discharge  is  not  imcommon  in 
imion  contracts. 

H.    The  guaranteed  earnings. 

One  of  the  most  illuminating  provisions  of  the  union 
contract  on  the  nature  of  the  relationship  created  is 
the  guarantee  of  a  weekly  minimum  remimeration  des- 
ignated as  "minimum  weekly  profit".  This  fact  puts 
the  news  vendors  in  the  category  of  employees  per- 
forming personal  services  on  a  piece-work  or  com- 
mission basis  with  a  minimum  wage  guarantee.  In 
subsequent  contracts  there  was  even  a  pro^dsion  for 
the  payment  of  a  bonus.    (Ex.  43,  Sec.  16(a).) 

I.    The  parties  to  the  contract. 

C/onsidering  the  nature  of  the  contract  governing 
the  relationship  between  the  taxpayers  and  the  news 
vendors,  and  the  character  of  the  motive  of  the  parties 
in  entering  into  it,  the  only  reasonable  construction 
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of  the  relationship  is  that  of  employer  and  employee. 
The  taxpayers  are  publishers  who  are  engaged  in  an 
independent  business  enterprise  of  the  production  and 
distribution  of  newspapers  to  the  public.  The  news 
vendors'  union  is  a  labor  union,  in  other  words,  an 
organization  composed  of  persons  who  perform  "la- 
bor" for  others.  On  three  occasions  during  the  taxable 
period,  the  union  membership  voted  to  go  on  strike 
against  the  publishers.  (R.  266-267.)  The  union  is 
not  in  a  retail  business  men's  association  or  any  or- 
ganization of  independent  business  men  such  as  the 
San  Francisco  Newspaper  Publishers  Association.  Its 
afi&hations  are  solely  with  other  labor  unions  and  labor 
organizations,  and  not  mth  any  business  men's  or- 
ganizations. (R.  236-239,  249,  Exs.  B,  C,  D.)  The 
union  contract  here  involved  is  a  normal  collective 
bargaining  agreement  between  an  employer  and  the 
union  acting  as  the  sole  bargaining  agent  for  a  group 
of  employees.  The  Supreme  Court  in  Labor  Board  /•. 
Hearst  Publications,  supra,  indicated  that  the  very 
economic  conditions  gi^dng  rise  to  such  labor  unions 
and  collective  bargaining  agreements  show  that  the 
union  members  are  to  be  treated  as  employees  in  the 
application  of  legislation  affecting  their  economic 
rights  and  conditions.  To  hold  that  this  labor  imion 
represents  a  number  of  independent  contractors  and 
business  men  strains  credulity.  Of  course,  there  is  no 
similarity  between  the  work  of  the  news  vendors  and 
the  work  of  artists,  engineei's  and  architects  organized 
in  "unions". 
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J.    The  news  vendor  was  not  a  purchaser  of  the  newspaper. 

Even  if  the  taxpayers  wore  oorrect  in  their  assumi)- 
tion  that  the  news  vendors  were  the  purchasers  and 
owners  of  the  newspapers  acquired  from  taxpayers, 
that  would  not  affect  the  result.  We  have  cited  above 
a  number  of  cases  in  which  pei'sons  have  been  held  to 
be  employees  of  the  person  whose  product  they  were 
selling,  even  though  the  vendor  was,  by  written  agree- 
ment or  otherwise,  considered  to  be  the  purchaser  of 
the  product  which  he  was  selling,  as  in  Salt  Lake 
Trihime  Pub.  Co.  v.  Industrial  Comm.,  supra;  Journal 
Pub.  Co.  V.  State  Unemployment  Comp.  Com'n,  supra ; 
Hampton  v.  Macon  Neivs  Printing  Co.,  supra,  and 
others.  The  news  vendors  in  the  Hearst  Publications 
case  acquired  their  newspapers  under  the  same  con- 
ditions as  the  vendors  here  involved,  and  the  Court 
apparently  assumed  that  the  vendor  was  the  pur- 
chaser. 

However,  there  is  considerable  doubt  whether  it  can 
be  said  that  the  news  vendors  here  involved  were  the 
purchasers  and  o^vners  of  the  taxpayers'  newspapers. 
No  such  determination  was  made  by  the  Court  lielow 
and  the  undisputed  facts  indicate  a  diametrically  op- 
posed conclusion.  The  written  contract  between  the 
individual  news  vendor  and  publisher  does  not  pro- 
vide for  the  purchase  of  the  newspapers  by  the 
vendor,  but  that  the  vendor  agreed  to  ''sell"  the  pub- 
Usher's  newspaper  at  a  location  designated  by  the 
publisher.  The  union  contract  expressly  provides  that 
it  govei'ns  "the  sale  of  newspapers  of  the  Pul)lishei"s 
by  News  Vendors."   (Ex.  41,  Sec.  2.)   The  complaints 
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admit  that  the  news  vendors  are  responsible  to  the 
publishers  for  the  results  accomplished  in  the  "retail 
sale"  of  the  newspapers  to  the  public.  (R.  8.)  Thus,  it 
is  evident  that  the  controlling  contracts  between  the 
publishers  and  the  news  vendors  were  not  for  the  sale 
by  the  publishers  to  and  the  purchase  by  the  news 
vendors  but  a  contract  governing  the  services  per- 
formed by  the  news  vendor  in  selling  the  newspapers 
to  the  public.  It  was  the  ob\dous  purpose  to  provide 
for  the  effective  and  ultimate  sale  of  the  publishers' 
newspapers  by  the  news  vendors  to  the  public,  which 
is  the  publishers'  business. 

The  news  vendor  is  not  in  any  sense  an  independent 
buyer  of  the  newspapers,  free  to  do  with  them  as  he 
sees  fit.  The  terms  and  conditions  under  which  he 
possesses  the  newspapers  are  inconsistent  with  the 
conclusion  that  he  is  the  purchaser  or  the  owner  of 
the  newspajDers.  The  union  contract  governs  where, 
when,  the  condition  and  the  price  at  which  he  sells 
the  newspapers.  He  pays  nothing  for  the  papers  when 
received,  and  is  responsible  only  for  the  so-called 
"wholesale"  price  at  the  end  of  the  day's  sales  period 
when  he  is  required  to  account  for  all  papers  sold, 
or  which  have  been  destroyed  or  lost.  The  imion  con- 
tract even  provides  that  "All  unsold  complete  news- 
papers shall  be  returned  to  the  Publisher's  represen- 
tative in  accordance  with  the  requirements  of  the 
Publisher."  (Ex.  41,  Sec.  19.)  Thus,  the  news  vendor 
is  not  even  free  to  retain  the  newspapers  he  allegedly 
purchased  even  at  the  expense  of  paying  the  "whole- 
sale" price. 
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The  statement  in  the  union  contract  that  it  was  the 
intention  of  the  parties  to  maintain  the  relationship 
of  buyer  and  seller  was  inserted  in  the  contract  not 
because  of  any  mutual  belief  to  that  effect  but  be- 
cause of  the  insistence  of  the  publishers,  the  vendors 
agreeing  because  their  primary  concern  was  their 
economic  betterment  and  not  the  name  that  the  pub- 
lishers wished  to  give  to  the  relationship.  (R.  67,  151, 
242-243,  Exs.  A,  J,  44.) 

The  wishes  of  the  parties  and  the  name  given  to  the 
relationship  by  the  contract  camiot  control  the  liabil- 
ity for  taxes.  Bartels  v.  Birmingham,  supra;  Ruther- 
ford Food  Corp.  V.  McComh,  supra;  Matcovich  v. 
Anglim,  supra.  This  Court  has  said  that  "legal  rela- 
tionships are  determined  not  by  labels  but  by  con- 
tractual provisions,  interpreted  according  to  law." 
Childers  v.  Commissioner,  80  F.  2d  27,  31.  See  also 
Watson  V.  Commissioner,  62  F.  2d  35,  36  (C.C.A. 
9th).  in  a  nmnber  of  the  salesmen  cases,  cited  above, 
it  was  held  that  the  relationship  was  that  of  employer 
and  employee  when  the  written  agreement  between 
the  parties  designated  the  employee  to  be  a  lessee, 
licensee,  buyer,  partner  or  independent  contractor. 
The  contract  between  the  news  vendors  and  the  pub- 
lishers must  be  adjudicated  hy  what  was  done,  and 
not  by  what  might  have  been  intended  to  be  done. 
Davidson  v.  Commissioner,  305  U.  S.  44,  46.  Their 
intention  might  be  binding  as  between  them  "but  not 
as  against  the  Treasury."  Glenmore  Securities  Corp. 
V.  Commissioner,  62  F.  2d  780,  781  (C.C.A.  2d), 
certiorari  denied,  289  U.  S.  754. 
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III. 

THE  NEWS  VENDORS  ARE  EMPLOYEES  AS  A  MATTER  OF 
"ECONOMIC  REALITY". 

The  characterization  of  employees  under  the  So- 
cial Security  Act  in  the  Bartels  case  as  (p.  130) 
"those  who  as  a  matter  of  economic  reality  are  de- 
pendent upon  the  business  to  which  they  render 
service"  covers  the  news  vendors.  They  devote  their 
full  services  to  the  publishers,  selling  newspapers  ex- 
clusively in  most  instances.  They  have  no  investment, 
no  business  identity  or  good  will;  they  acquire  no 
capital  and  are  dependent  upon  the  publishers'  busi- 
ness for  their  livelihood.  When  their  relationship  with 
the  publishers  is  terminated,  they  lose  their  source 
of  income,  in  short,  they  "are  out  of  a  job"  like  any 
employee. 

For  the  same  reasons,  it  is  apparent  that  the  news 
vendors  here  involved  come  within  the  remedial  pur- 
pose  of  the   statute.   Any  doubt  about   their  status 
should  be  resolved  by  the  determination  which  affords 
them  the  benefits  of  the  Social  Security  Act,  as  well! 
as  subjecting  their  wages  to  the  taxes  imposed  by 
the  Act.  In  essence,  the  news  vendors  constitute  am 
occupational    group,    performing    imskilled    services,, 
and  entering  into  collective  bargaining  with  persons 
for  whom  they  perform  their  services  to  obtain  eco- 
nomic benefits.   They  constitute  a   class   of  workers  ^ 
especially  \'ulnerable  to  the  hazards  of  unemployment, . 
as   evidenced   by  their  advanced  average   age,   their 
disabilities,  and  the  fact  that  their  earnings  are  in 
the    lowest   bracket.     The   weekly   guarantee    in   the 
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third  union  contract  in  1940  for  forty-six  hours  of 
service  was  $19  per  week.  (Ex.  41,  Sec.  16.)  The  in- 
security of  the  news  vendors  and  the  need  to  classify 
them  as  employees  is  implicit  within  some  of  the  very 
reasons  given  hy  the  union  why  they  should  be  ex- 
empted from  the  taxes.  (Ex.  A  J,  Amicus  Br.  5.)  The 
union  urges  as  a  reason  for  exemption  that  the  pub- 
lishers would  no  longer  be  willing  to  engage  them  to 
sell  the  newspapers  if  they  were  held  to  be  employees, 
because  the  publishers  would  be  reluctant  to  assume 
the  responsibility  of  employers  for  such  items  as 
workmen's  compensation  insurance  which,  in  the  case 
of  news  vendors  having  disabilities,  might  be  high. 

To  exempt  the  news  vendors  here  involved  from  the 
taxes  and  benefits  under  the  Social  Security  Act 
would  be  to  defeat  its  purpose  and  application  to  an 
occupational  group  clearly  intended  to  be  included 
within  the  scope  of  the  Act. 
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CONCLUSION. 

We  respectfully  submit  that  the  decision  of  the 
court  below  is  correct  and  should  be  affirmed. 


Dated,  April  12, 1948. 


Theron  Lamar  Caudle, 

Assistant  Attorney  General, 

Sew  ALL  Key, 
A.  F.  Prescott, 
Arthur  L.  Jacobs, 

Special  Assistants  to  the  Attorney  Genera 


Frank  J.  Hennessy, 

United  States  Attorney, 

William  E.  Licking, 

Assistant  United  States  Attorney. 
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Appendix 

Social  (Security  Act,  c.  531,  49  Stat.  620 : 

Section  801.  *  *  *  there  shall  be  levied,  col- 
lected, and  paid  upon  the  income  of  every  in- 
dividual a  tax  equal  to  the  following  percentages 
of  the  wages  (as  defined  in  section  811)  received 
by  him  after  December  31,  1936,  with  respect  to 
employment  (as  defined  in  section  811)  after  such 
date: 

(42  U.S.C.  1940  ed.,  Sec.  1001.) 

Sec.  804.  *  *  *  every  emi)loyer  shall  pay  an 
excise  tax,  with  respect  to  having  individuals  in 
his  employ,  equal  to  the  following  percentages  of 
the  wages  (as  defined  in  section  811)  paid  by  him 
after  December  31,  1936,  with  respect  to  em- 
ployment (as  defined  in  section  811)  after  such 
date: 

(42  U.S.C.  1940  ed..  Sec.  1004.) 
Sec.  811.    When  used  in  this  title — 

(b)  The  term  ''employment"  means  any  serv- 
ice, of  whatever  nature,  performed  within  the 
United  States  by  an  employee  for  his  em- 
ployer, *  *  * 

(42  U.S.C.  1940  ed.,  Sec.  1011.) 

Section  901.  *  *  *  every  employer  (as  defined 
in  section  907)  shall  pay  for  each  calendar  year 
an  excise  tax,  with  respect  to  having  individuals 
in  his  employ,  equal  to  the  following  percentages 
of  the  total  wages  (as  defined  in  section  907)  pay- 
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able  by  him  (regardless  of  the  time  of  payment) 

with  respect  to  employment  (as  defined  in  section 

907)  during  such  calendar  year: 
******* 

(42  U.S.C.  1940  ed.,  Sec.  1101.) 

Sec.  907.     When  used  in  this  title — 
******* 

(c)     The  term  "employment"  means  any  serv- 
ice,  of  whatever  nature,   performed  within  the 
United    States    by    an    employee    for    his    em- 
ployer, *  *  * 
******* 

(42  U.S.C.  1940  ed.,  Sec.  1107.) 

Substantially  the  same  language  quoted  in  the  above 
sections  may  be  found  in  Sections  1400,  1410,  1426(b), 
1600  and  1607(c)  of  the  Internal  Revenue  Code  (26 
U.S.C.  1940  ed.,  Sees.  1400,  1410,  1426,  1600  and 
1607). 

Treasury  Regulations  90,  promulgated  under  Title 
IX  of  the  Social  Security  Act : 

Art.  205.     Employed  individuals. —  *  *  *  ;; 

The  words  "employ,"  "employer,"  and  "em- 
ployee," as  used  in  this  article,  are  to  be  taken  in 
their  ordinary  meaning.  *  *  * 

Whether  the  relationship  of  employer  and  em- 
ployee exists,  will  in  doubtful  cases  be  determined 
upon  an  examination  of  the  particular  facts  of 
each  case. 

Generally  the  relationship  exists  when  the  per- 
son for  whom  services  are  performed  has  the 
right  to  control  and  direct  the  individual  who  per- 
forms the  services,  not  only  as  to  the  result  to  be 
accomplished  by  the  work  but  also  as  to  the  de- 
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tails  and  means  by  wliicli  that  result  is  accom- 
plished. That  is,  an  employee  is  subject  to  the 
will  and  control  of  the  employer  not  only  as  to 
what  shall  be  done  but  how  it  shall  be  done.  In 
this  connection,  it  is  not  necessary  that  the  em- 
ployer actually  direct  or  control  the  manner  in 
which  the  services  are  performed;  it  is  sufficient 
if  he  has  the  right  to  do  so.  The  right  to  discharge 
is  also  an  important  factor  indicating  that  the 
person  possessing  that  right  is  an  employer. 
Other  factors  characteristic  of  an  employer  are 
the  furnishing  of  tools  and  the  furnishing  of  a 
place  to  work,  to  the  indi\4dual  who  performs  the 
services.  In  general,  if  an  individual  is  subject 
to  the  control  or  direction  of  another  merely  as  to 
the  result  to  be  accomplished  by  the  work  and  not 
as  to  the  means  and  methods  for  accomplishing 
the  result,  he  is  an  independent  contractor,  not 
an  employee. 

If  the  relationship  of  employer  and  employee 
exists,  the  designation  or  description  of  the  rela- 
tionship by  the  parties  as  anything  other  than 
that  of  employer  and  employee  is  immaterial. 
Thus,  if  two  individuals  in  fact  stand  in  the  rela- 
tion of  employer  and  employee  to  each  other,  it  is 
of  no  consequence  that  the  employee  is  designated 
as  a  partner,  coadventurer,  agent,  or  independent 
contractor. 

The  mesurement,  method,  or  designation  of 
compensation  is  also  immaterial,  if  the  relation- 
ship of  employer  and  employee  in  fact  exists. 

Individuals  performing  services  as  independent 
contractors  are  not  employees.  Generally,  phy- 
sicians, lawyers,  dentists,  veterinarians,  contrac- 
tors, subcontractors,  public  stenographei-s,  auc- 
tioneers, and  others  who  follow  an  independent 
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trade,  business,  or  profession,  in  which  they  offer 
their  services  to  the  public,  are  independent  con- 
tractors and  not  employees. 


Substantially  the  same  language  quoted  above  may 
be  found  in  Article  3  of  Treasury  Regulations  91, 
promulgated  under  Title  VIII  of  the  Social  Security 
Act;  section  402.204  of  Treasury  Regulations  106, 
promulgated  under  the  Federal  Insurance  Contribu- 
tions Act;  and  Section  403.204  of  Treasury  Regula- 
tions 107,  promulgated  under  the  Federal  Unemploy- 
ment Tax  Act. 
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INTRODUCTION. 

Leave  having  been  granted  by  this  Court,  News- 
paper &  Periodical  Vendors  &  Distributors  Union, 
Local  No.  468,  a  local  imion  under  the  International 
Printing    Pressmen   &   Assistants    Union    of    North 


America,  respectfully  submits  this  brief  in  support  of 
the  appeals  of  the  Appellants.  The  relevant  evidence 
and  the  legal  effect  thereof  are  set  forth  in  the  brief 
of  the  Appellants,  and  the  Union  will  not  duplicate 
that  discussion.  By  means  of  this  brief  the  Union  will 
attempt  to  emphasize  its  contention  that  the  relation- 
ship of  the  members  of  the  Union  to  the  Publishers,  as 
established  hy  the  contracts  of  the  parties,  should  be 
upheld  by  the  'Court  and  adjudged  to  be  what  it  was 
intended  and  written  to  be  by  the  parties,  to-wit  that 
of  buyers  and  sellers, — an  independent  contractor  re- 
lationship. 


CLASSIFICATION  OF  THE  VENDORS  AS  EMPLOYEES 
THREATENS  TO  DEPRIVE  THEM  OF  SUBSTAN- 
TIAL GAINS  WHICH  THEY  HAVE  ACHIEVED  AS 
INDEPENDENT   CONTRACTORS. 

The  evidence  and  the  findings  as  set  forth  in  the 
brief  of  Appellants  show  that  throughout  the  period! 
of  five  successive  contracts  between  the  Union  and  the 
Publishers,  commencing  in  1937,  the  parties  have 
dealt  on  the  basis  that  the  relationship  between  the 
members  of  the  Union  and  the  Publishers  is  that  of 
buyers  and  sellers.  In  other  words,  as  between  the 
parties  themselves,  the  status  of  the  vendors  had  be- 
come firmly  settled  through  negotiations  and  con- 
tracts, as  had  other  matters  which  the  parties  had 
embodied  in  their  contracts,  upon  the  basis  that  the 
contracts  provided  for  the  vendors  being  independent 
contractors.  Operating  under  such  contracts  the 
vendors  have  been  free  from  the  directions  of  the 
Publishers,  many  of  them  have  dealt  in  other  wares 


and  otlior  i)iil)licaiious  whih^  also  selling  those  ol'  the 
Publishers,  and  liave  established  sound  ])usinesses  and 
good  incomes  throuj^Ii  the  use  of  their  initiative.  Their 
only  contact  with  the  Publishers  has  been  through  the 
latter's  wholesaler,  and  the  wholesaler's  sole  province 
is  to  sell  news])ai)ers  to  the  vendors  and  to  collect  the 
sales  price. 

The  effort  of  the  government  to  negative  a  basic 
provision  of  the  contract  between  the  Publishers  and 
the  vendors  has  created  a  serious  practical  problem 
for  the  vendors.  A  final  decision  in  this  case  denying 
recognition  of  the  status  of  the  vendors  as  buyers  and 
independent  contractors,  is  quite  likely  to  result  in  a 
new  appraisal  of  their  status  Ijy  the  Publishers,  by 
other  federal  and  state  agencies,  and  by  other  persons, 
with  respect  to  many  of  the  rights  and  claims  which 
the  vendors  have  established  or  asserted. 

It  is  a  matter  of  common  knowledge  and  is  also 
shown  by  the  evidence  which  was  presented,  that  a 
great  many  of  the  vendors  are  aged  and  handicapped 
persons.  The  evidence  also  showed  that  the  first 
buyer-seller  contract  procured  by  the  vendors  con- 
tained a  provision  for  guaranteed  mininmm  profits  to 
each  vendor  of  $15  per  week;  that  succeeding  con- 
tracts raised  the  guaranteed  minimum  to  $37.50  per 
week  and  that  the  great  majority  of  the  vendors 
actually  earned  profits  in  excess  of  the  guaranteed 
minimiun,  some  l)etween  $75  and  $100  i:>er  week.  It 
is  the  judgment  of  the  vendors,  based  upon  their  long 
experience,  that  if  they  are  classified  as  employees 
they  will  be  unable  to  maintain  the  economic  gains 


which  have  followed  from  their  recognition  as  inde- 
pendent contractors,  or  to  attain  additional  objectives 
which  they  are  seeking.  The  weapon  of  a  strike, 
which  is  the  ultimate  means  by  which  employees  at- 
tempt to  attain  their  ends,  has  not  been  used  by  the 
vendors  and  in  a  realistic  sense  never  was  and  is  not 
now  physically  availa})le  to  such  a  handicapped  group 
of  persons.  They  have  utilized,  and  from  practical 
necessity  must  continue  to  utilize,  the  procedure  of 
arbitration  and  other  legal  procedures  as  the  means  by 
which  they  seek  to  maintain  and  better  their  incomes. 
Their  rights  to  vend  other  pul)lications  and  additional 
wares,  to  retain  the  full  difference  between  the  whole- 
sale and  retail  prices  of  newspapers,  to  remain  at  a 
particular  business  location  without  being  subject  to 
change  at  the  hands  of  the  Publishers,  and  many  other 
rights,  are  certain  to  receive  different  and  less  favor- 
able consideration,  both  in  negotiations  with  the  Pub- 
lishers and  before  arbitrators,  in  the  event  that  the 
vendors  are  viewed  as  employees  rather  than  as 
l)uyers  and  independent  contractors.  And  it  is  ex- 
tremely imrealistic  for  the  government  to  urge,  as  it 
does,  that  a  decision  that  the  vendors  are  employees 
within  the  purview  of  social  security  legislation  does 
not  infringe  upon  their  right  to  contract  as  inde- 
pendent contractors  for  other  purposes.  A  decision 
in  this  case  that  the  vendors  are  employees  is  very^ 
likely  to  l)e  followed  hy  attempted  changes  in  the 
rights  of  the  vendors  all  along  the  line,  because  many 
of  the  rights  and  jjenefits  of  the  vendors  are  based 
upon  their  present  recognized  status  as  buyers  and 
independent  contractors. 
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Thus,  it  can  be  secMi  that  the  vendors  base  their 
opposition  to  the  government's  attempt  to  interfere 
with  their  contractual  status  as  independent  con- 
tractors on  what  the  vendors  earnestly  beheve  to  be 
best  for  their  self-interest.  The  rulings  of  the  Bureau 
of  Internal  Revenue  and  of  the  Trial  Court,  if  per- 
mitted to  stand,  constitute  an  ever-present  threat  to 
the  present  and  real  security  vi^hich  the  men  now 
enjoy:  The  arrangements  and  incomes  which  they 
have  attained  through  theii"  contracts  are  such  that 
the  accrual  of  a  surplus  of  employees  in  the  labor 
market  may  result  in  competition  for  locations  and 
cancellation  of  some  coiitT'acts,  particularly  the  con- 
tracts of  the  most  physically  handicapped  vendors,  if 
vendors  are  held  to  be  subject  to  the  burdens  and  re- 
strictive rights  of  an  employer-employee  relationship 
with  the  Publishers.  At  the  very  least  only  the  very 
best  of  the  men  would  l)e  retained,  some  corners  where 
they  do  business  would  be  consolidated,  other  corners 
eliminated,  and,  as  to  the  men  who  are  retained,  set 
wages  might  well  be  substituted  for  the  more  lucrative 
profits  that  they  now  earn,  ])articularly  wiih  respect  to 
the  heavily  sold  Smiday  editions  of  the  newspapers. 
In  the  judgment  of  the  men  themselves,  other  disad- 
vantageous changes  in  their  ]iresent  set-up  would  be 
likely  to  follow. 

The  problem  of  the  vendors  is  not  a  theoretical  one, 
and  is  not  materially  solved  by  the  limited  aid  pro- 
Added  by  the  Social  Security  Laws.  It  is  a  problem  of 
maintaining  a  present,  daily  security,  and  is  ap- 
proached by  the  vendors  in  a  practical  and  realistic 
manner,  based  upon  long  experience  and  giWng  care- 


fill  consideration  to  tlie  relative  advantages  and  dis- 
advantages of  a  rule  that  would  change  their  present 
status  as  independent  contractors  to  that  of  em- 
ployees. Their  experience  has  traversed  the  terms  of 
five  successive  contracts  predicated  upon  a  hiiyer- 
seller  relationship.  It  has  taught  them  that  as  inde- 
pendent contractors  they  are  certain  to  continue  to 
fare  better  and  to  improve  their  incomes  and  security, 
and  that  it  is  necessary  that  they  exert  every  effort 
to  prevent  the  present  attempt  to  change  their  status 
to  that  of  employees. 


THE    SOCIAL    SECURITY   ACT    SHOULD   NOT   BE 
CONSTRUED  TO  APPLY  TO  THE  VENDORS. 

The  vendors  realize  that  in  the  final  analysis  the 
question  at  bar  turns  upon  the  scope  of  the  language 
used  by  the  Congress  in  enacting  the  statute.  But 
viewed  from  that  standpoint,  it  is  clear  that  the  Con- 
gress did  not  frame  the  law  so  as  to  bar  deliberately! 
worked  out  relationships  in  which  both  parties  have 
made  it  an  essential  point  of  their  contract  that  their 
relationship  shall  he  that  of  buyer  and  seller  and  an 
independent  contractor  relationship.  The  regulations,  '■ 
the  administrative  rulings,  and  the  decisions  appljdng 
the  statute,  as  set  forth  in  the  lirief  of  Appellants,  all 
join  in  showing  that  Congress  did  not  attempt  to 
rewrite  or  refuse  to  recognize  an  independent  con- 
tractor relationship  which  is  created  by  all  of  the 
parties  to  a  contract.  Therefore,  since  the  parties  to 
the  iJi'esent  contracts  intended  and  in  good  faith  bar- 
gained to  create  a  relationsliip  which  is  outside  of  the 


scope  of  the  statute,  that  intent  and  the  provisions 
of  the  contracts  sliould  he  given  effect  in  the  face  of 
the  attempt  of  i\m  government  to  have  the  relation- 
ship construed  otlierwise  than  as  the  parties  intended 
and  wrote  it.  Small  though  he  may  be  as  compared 
with  most  legally  recognized  independent  contractors, 
a  vendor  should  not  be  denied  the  opportunities  and 
self-respect  which  attend  independent  operators.  In 
making  their  contracts,  the  Union  on  behalf  of 
its  mem])ers  on  one  side,  and  the  Appellants  on 
the  other  side,  evaluated  the  advantages  and  dis- 
advantages of  the  relationship  of  independent  con- 
tractors as  compared  with  that  of  employees  and  took 
into  consideration  the  relative  value  of  social  security, 
workmen's  compensation  and  other  incidents  of  em- 
ployment. Since  the  evidence  shows  such  process  of 
evaluation  throughout  the  terms  of  five  successive 
contracts  and  a  careful  regard  by  the  members  of  the 
Union  for  their  own  self-interest,  and  since  it  should 
be  assumed  that  they  are  well  advised  by  experience 
as  to  whether  their  self-interest  is  best  promoted  by 
maintaining  their  independent  contractor  status,  such 
conclusions  should  be  respected  where,  as  here,  the 
statute  does  not  compel  a  contrary  conclusion. 

Dated,   San  Francisco, 
March  1, 1948. 

Respectfully  submitted, 

S.  A.  Ladar, 
Attorney  for  Neivs paper  &  Periodical 
Vendors  &  Distributors  Union,  Lo- 
cal No.  46S,  Amicus  Curiae  in  Sup- 
port of  Appellants. 
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IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Hearst  Publications,  Incorporated, 
a  corporation,  Appellant, 

vs. 

United  States  ok  America, 


Appellee. 


The  Chronicle  Publishing  Company, 
a  corporation,  Appellant, 


vs. 
United  States  of  America,^ 


Appellee. 


No.  11,781 
No.  11,782 


No.  11,783 
No.  11,784 


Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Division. 

AMICI  CURIAE  BRIEF  OF  PUBLISHERS. 


INTEREST  OF  NEWSPAPER  PUBLISHERS. 
This  amici  curiae  brief  is  filed  pursuant  to  the  order 
of  this  Court  made  January  28,  1948,  granting  peti- 
tioners' permission  to  file  it,  and  is  filed  on  behalf  of 
publishers  of  daily  newspapers  pubhshed  in  various 
cities  located  in  the  Ninth  Circuit.  These  publishers 
sell  newspapers  at  wholesale  rates  to  vendors  who 
make  a  business  of  selling  at  retail  such  newspapers 
(and  often  other  articles)  to  the  public  on  city  streets. 

The  issue  in  this  case— whether  such  vendors  are 
independent  contractors  and  accordingly  without  the 


provisions  of  Social  Security  legislation — is  generally 
of  prime  interest  to  all  newspaper  publishers  who  . 
make  such  wholesale  sales  to  such  retailers.  Said  Pa- 
cific Coast  publishers  believe  that  the  views  herein  < 
expressed  are  those  of  similarly  circiunstanced  pub- 
lishers located  elsewhere  in  the  United  States. 

Until  the  rendition  of  the  judgment  of  the  District  t 
Court  herein,  newspaper  publishers  generally  held  the 
view  that  vendors  purchasing  papers  from  them  for  • 
resale  to  the  public  were  not  covered  by  the  Social  i 
Security  Act.    They  were  aware   that   Congress  in  ■ 
enacting  the  Social  Security  Act  had  refused  to  define 
who  was  an  employee,  thus  impliedly  being  content  t 
with  the  common  law  conception ;  that  in  the  hearings 
l^efore  the  Congressional  Committees  it  a})peared  that 
retailers  and  small  tradesmen — such  as  the  push-cart 
peddlers  and  other  similarly  self-employed  persons — 
were  not  to  be  covered  by  the  Act ;  and  that  it  was  then  i 
recognized  that  the  legislation  was  still  experimental  I 
and  that  there  were  serious  administrative  and  collec-  • 
tion  difficulties  with  regard  to  them. 

The  pubhshers  knew  that  the  Regulation  of  the  Fed- 
eral Security  Agency^  contained  practically  the  same 
definition  of  employee  and  independent  contractor  as 
prevailed  at  common  law  and  that  no  substantial  i 
change  in  these  regulations  had  been  made  since  their 
promulgation  shortly  after  the  enactment  of  the  Act,  ,i 
and  that  these  regulations  had  been  approved  by  Con- 
gress by  the  reenactment  of  pertinent  provisions  of 


'Treax.   Reg.    90,    proiinilgatcd   under   Title   IX   of   the   Social 
Security  Act,  Art.  205;  see  note  15. 


the  Act  while  these  regulations  were  in  effect.  The 
newspapers  also  knew  of  the  unsuccessful  efforts  of 
the  Social  Security  Board  to  bring  those  engaged  in 
retail  trade  within  the  coverage  of  the  Act.^ 

The  newspapers  knew  that  although  a  period  of 
twelve  years  had  elapsed  since  the  passage  of  the  Act, 
the  Internal  Revenue  Department,  although  it  knew 
that  the  withholding  income  tax  provisions  of  the  In- 
ternal Revenue  Code  covered  the  same  persons  as  the 
provisions  of  the  Social  Security  Act,  had  made  no 
claim  that  vendors  were  within  the  coverage  of  the 
Act  or  the  Code,  and  had  made  no  attempt  to  require 
income  taxes  to  be  withheld  as  to  them.  The  publishers 
also  knew  that  during  this  twelve  year  period  no 
Court  had  held  that  vendors  were  covered  by,  or  were 
ever  intended  to  be  covered  by,  the  Social  Security 
legislation. 

Accordingly,  newspa])ers  were  at  a  loss  to  understand 
the  decision  of  the  District  Court  herein,  when  in 
April  1947,  it  held  that  the  vendors  were  employees 
within  the  coverage  of  the  Social  Security  Act.  They 
were  unable  to  differentiate  between  retailers  of  mer- 
chandise (admittedly  without  the  coverage  of  the  Act) 
and  vendors  of  newspapers.  They  were  keenly  aware 
that  those  engaged  in  the  newspaper  industry  were 
beset  by  many  unusual  burdens — notably,  the  great 
losses  caused  by  their  inability  to  purchase  newsprint ; 
that  many  newspapei's  had  been  forced  to  suspend 
publication  because  of  the  inability  to  operate  profit- 


-Nevin,  Inc.  v.  Rothensics,  58  Fed.  Supp.  460,  affirmed  151  Fed. 
(2d)  189. 


ably;  and  that  the  Courts  had  been  alert  to  protect 
those  in  the  newspaper  industry  from  unjust  dis- 
crimination.^ 


THE  FACTS. 

Here,  the  vendors  bought  their  papers  at  wholesale 
from  newspaper  publishers  and  sold  them  at  retail  to 
the  public  on  the  streets.  They  were  adult  persons. 
They  negotiated  with  the  publishers,  through  a  Union 
acting  for  them  as  a  buyers'  representative,  with  re- 
gard to  the  wholesale  price  they  were  to  pay  for  the 
newspapers  and  the  retail  price  thereof,  and  with 
regard  to  the  protection  to  be  given  them  from  certain 
kinds  of  newsboy  competition,  and  to  the  places  they 
were  to  carry  on  their  businesses.  These  negotiations 
resulted  in  a  contract  between  the  j)ublishers  and  the 
vendors  (represented  by  the  Union)  and  also  indi- 
vidual contracts  between  each  publisher  and  vendor. 
The  parties  therein  agreed  on  types  of  corners  at 
which  the  vendors  should  carry  on  their  respective 
businesses;  and  provided  that,  when  a  place  of  busi- 
ness at  a  corner  became  vacant,  the  vendors'  associa- 
tion would  supply  the  publisher  with  a  list  of  vendors 
who  desired  to  engage  in  business  at  such  corner,  so 


^Near  v.  Minnesota,  283  U.  S.  697,  in  which  the  Court  said: 
"The  newspapei*s,  magazines  and  other  journals  (of  the 
country,  it  is  safe  to  say,  have  shed  and  continue  to  shed  more 
light  on  the  public  and  business  affairs  of  the  nation  than  any 
other  instrumentality  of  publicity;  and  sine©  informed  public 
opinion  is  the  most  i)otent  of  all  restraints  upon  mis-govern- 
ment, the  suppression  of  abridgement  of  the  publicity  afforded 
by  a  fi'ce  press  cannot  be  regarded  othenvise  than  with  gre^t 
concern."  (See  also  Grosjean  v.  American  Press  Co.,  297 
U.  S.  233.) 
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that  the  vendor  and  the  publisher  could  arrange  for 
the  setting  up  of  business  by  the  vendor  at  sucli  loca- 
tion. They  agreed  that  a  vendor  who  had  a  contract 
for  a  corner  was  entitled  to  continue  his  place  of  busi- 
ness there,  l)ut  that  this  contractual  right  could  be  ter- 
minated, in  the  event  the  vendor  defaulted  in  the 
performance  of  the  contract. 

It  appeared,  both  from  the  contract  and  the  conduct 
of  the  parties,  that  the  vendor  alone  had  the  right  to 
specify,  and  did  specify,  the  number  of  papers  he 
would  purchase;  that  the  publisher  had  no  right  to 
control  or  direct — nor  did  he  control  or  direct — the 
vendor  as  to  the  means  or  details  through  which  the 
vendor's  sales  were  effected.  The  publisher  furnished 
the  vendor  with  no  place  to  work — the  place  where  the 
vendor  carried  on  his  business  was  agreed  upon  by 
negotiations  between  vendor  and  publisher.  The  ven- 
dors bought  at  the  wholesale  price,  agreed  upon  be- 
tween the  parties  l)y  negotiation,  and  sold  at  a  retail 
price  likewise  agreed  upon  lietween  them.  Their  profits 
were  the  difference  between  (a)  the  retail  price  which 
they  received  for  the  papers  sold,  and  (b)  the  whole- 
sale price  of  newspapers  purchased  by  them  less 
business  losses  through  theft,  damage  by  the  elements 
and  bad  credit.  The  vendors  were  not  required  to,  nor 
did  they,  receive  orders  or  directions  from  the  pub- 
lishers, make  reports  to  the  pul^lishers,  or  attend  sales 
or  other  meetings  mth  the  publishers.  Most  of  the 
vendors  sold  competitive  newspapers.  All  of  them  had 
the  right  to  sell,  and  over  ^{jth  of  them  sold — in  addi- 
tion to   San   Francisco   newspapers — such   items   as 


newspapers  from  other  localities,  books,  racing  forais, ' 
magazines,  candies,  chewing  gimi,  cigars,  cigarettes, 
pencils  and  similar  articles.  All  vendors  had  a  rights 
to  enlarge  their  businesses  and  a  nimiber  of  them  didi 
so — conducting  retail  stores  from  large  stands  fromi 
which  they  sold  a  variety  of  merchandise  and  com- 
modities in  addition  to  the  above-described  publica-- 
tions.  Photographs  of  such  stands  were  admitted  ini 
evidence. 

When  the  vendors  negotiated  with  the  publishers,  itt 
was  ascertained  that,  at  certain  locations  at  which  the' 
publishers  desired  sales  outlets,  the  probable  profits 
would  be  insufficient  to  induce  the  vendor  to  conduct! 
his  business  there.   Accordingly,  the  publishers  guar- 
anteed that  the  vendor's  profit  from  the  sale  of  news- 
papers would  equal  an  agreed  figure.  On  the  average, , 
the  profits  of  the  vendors  at  more  than  80%  of  the 
locations  exceeded  the  agreed  figure.    Therefore,  less  ' 
than  20%   of  the  vendors  were  concerned  with  the 
guarantee. 

Publishers'  employees,  called  "wholesalers,"  werei^, 
the  only  persons  who  had  contact  with  the  vendors  onil 
Ijehalf  of  the  publishers.    These  wholesalers  did  not  I 
control,  and  did  not  have  the  right  to  control,  the  ven- 
dors in  any  way.  If  they  observed  a  default  in  the  con- 
tract by  the  vendors,  they  reported  it  to  the  publishers. 
They  delivered  papers  to  the  retailers,  picked  up  im- 
sold  newspapers  for  which  the  vendor  was  entitled  to 
credit,   and   collected   the  wholesale   price   from   the 
vendors  for  the  papers  not  returned.    They  gave  no 


orders  to  the  vendors  and  were  not  authorized  to  do 
so. 

The  contract  and  the  conduct  of  the  parties  shows 
that  a  seller-buyer  relationship  existed  between  them. 

Greneralizing :  The  vendors  had  the  right  to  conduct 
their  lousinesses  as  they  saw  fit,  so  that  the  energetic 
and  ambitious  could,  and  did,  enlarge  their  profits, 
whereas  those  less  energetic  and  less  capable  enjoyed 
smaller  business  success. 

These  vendors  carried  on  their  businesses  in  much 
the  same  manner  as  do  the  proprietors  of  flower  stands, 
peanut  stands,  fruit  stands,  and  merchandising  stands 
who  carry  on  their  businesses  in  the  streets  of  the 
cities  and  in  the  lobbies  of  hotels  and  office  buildings. 


LEGISLATIVE  HISTORY  OF  THE  ACT 
AND  ITS  AMENDMENT. 

(a)  The  1935  situation. 

Both  prior  to  and  during  the  session  of  the  74th 
Congress  in  1935,  committees  had  made  extensive 
studies  with  regard  to  the  Social  Security  legislation. 
These  studies  and  reports  developed  that  large  num- 
bers of  persons  suffered  from  the  insecurities  of  old 
age  and  the  inability  to  be  gainfully  occupied;  that 
these  insecurities  applied  not  only  to  all  classes  of 
industrial  employees  but  also  to  small  businessmen, 
to  those  who  were  self-employed,  to  those  engaged  in 
the  professions  and  to  those  engaged  in  non-industrial 
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occupations  such  as  farm  laborers,  domestics,  teachers 
and  governmental  and  institutional  workers.* 

Because  of  administrative,  collection,  and  enforce- 
ment difficulties,   small  shopkeejiers,   merchants   and 
businessmen,    self-employed   persons,    farm   laborers, 
professional  people,  domestics,  teachers,  governmental 
and   institutional   workers  were   all   made   ineligible 
under  the  Social  Securit.y  legislation.  Those  in  charge 
of  the  legislation  described  the  situation  as  follows : 
a*  *  *  ^j^g  administrative  difficulties  cannot  l)e  dis- 
regarded *  *  *  It  is  desirable,  in  order  to  reduce 
pension  costs,  to  inchide  these  other  self-employed  i, 
groups,  but  no  effective  method  of  collection  from  i 
these  self-employed  groups  has  yet  been  devised 
anywhere  in  the  world.  *  *  *  The  employed  group 
can  be  reached  because  we  can  collect  from  the 
employer  and  authorize  him  to  deduct  from  the 
employee.    It  is  again  a  question  of  administra- 
tion. The  desirability  of  bringing  in  the  entire 
population  is  very  evident,  liut  the  difficulties  of 
doing  it  are  such  that  we,  as  yet,  do  not  know  how 
we  can  bring  in  the  self-employed."^ 

"If  these  three  classes  of  workers  (casual  labor- 
ers, domestic  servants  and  agricultural  workers) 
are  to  be  included,  however,  the  task  may  well  il 
prove  insuperable — certainly  at  the  outset.  *  *  * 
we  should  greatly  regret  the  imposition  of  admin- 


^Testimony  of  EdAvin  E.  Witte,  Executive  Director  of  the  Com- 
mittee for  Economic  .Seciiritv,  before  the  Committee  on  Finance, 
U.  S.  Senate,  74th  Congrass,  First  Session,  on  S.  1130,  at  p.  32. 

•■'Testimony  of  Kdwin  E.  Witte,  Executive  Director  of  the  Com- 
mittee for  Economic  Security,  before  the  Comjuittee  on  Finance, 
U.  S.  Senate,  74th  Congress,  First  Session,  on  S.  1130,  at  pp. 
198,  199. 
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istrative  burdens  in  the  bill  that  would  threaten 
the  continued  operation  of  the  entire  system."^ 

''You  cannot  make  collections  from  farmers  at 
this  time.  You  cannot  collect  contri])utions  from 
domestic  servants.  You  cannot  collect  contribu- 
tions from  push-cart  peddlers  and  small-store 
proprietors.  It  will  cost  you  twice  as  much  to  col- 
lect as  the  amount  of  money  that  you  will  collect. ' ' 
(Emphasis  ours.)^ 

As  a  result,  this  legislation  covered  only  about 
25,804,000  out  of  48,830,000  workers  in  gainful  occupa- 
tions— a  less  than  55%  coverage.*^ 

It  was  recognized  that  the  45%  not  covered  (com- 
prising the  classes  immediately  above  mentioned) 
would  probably  suffer  from  the  insecurities  of  old-age 
and  the  ina))ility  to  remain  in  gainful  occupation  to  as 
great  extent  as  those  covered  by  the  Act. 

In  these  Committee  discussions  and  reports,  it  was 
expressly  stated  that  the  followdng  classes  (amongst 
others)  were  not  to  be  covered  by  the  legislation: 
''proprietors,  tenants,  or  the  self-emi^loyed,"  farmers, 


^Statement  of  Hon.  Heniy  Morgcnthau,  Jr.,  Secretary  of  the 
Treasury,  before  the  Committee  on  Economic  Security  contained 
ill  Hearings  before  the  Committee  on  Ways  and  Means,  House 
of  Representatives,  74tli  Congress,  First  Session,  p.  902. 

"Statement  of  Abraham  Epstein,  Executive  Secretary,  Ameri- 
can Association  for  Social  Security,  before  the  Committee  on 
Economic  Security,  in  Hearings  before  the  Committee  on  Ways 
and  Means,  House  of  Represoaitatives,  74th  Congress,  Fii-st  Ses- 
sion, at  p.  559. 

*Repoi*t  No.  628  of  Senate  Comjnittee  on  Finance  on  the  Social 
Securily  Bil],  Ix'fore  the  74th  Congress,  Fii'st  Session,  at  p.  26. 

"Report  of  the  Committee  on  Economic  Security  before  the 
Committee  on  Ways  and  Means,  House  of  Representatives.  74th 
Congiess,  First  Session,  at  p.  58. 
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small  shopkeepers,  and  housewives/"  push-cart  ped 
dlers  and  small-store  proprietors"." 

According  to  the  present  Chairman  of  the  Ways  and 
Means  Committee,  those  in  charge  of  the  legislation 
stated  at  the  Committee  meetings  that  news  vendors 
were  not  covered  by  the  legislation.  But  even  in  the 
absence  of  such  assurance,  the  intention  to  exclude  the 
street  vendor  from  coverage  was  evident  for  he  is  a 
"small  businessman",  "a  proprietor",  "a  small 
shopkeeper",  **a  tradesman",  and  in  the  same  class  as 
a  "push-cart  peddler". 

(b)  The  1939  situation. 

At  the  Session  of  Congress  held  in  1939  Congres- 
sional Committees  again  studied  the  coverage  of  the 
Social  Security  Act.  The  report  of  Arthur  J.  Alt- 
meyer.  Chairman  of  the  Social  Security  Board,  to  the 
President  and  to  the  Congressional  Committees,  was 
to  the  effect  that  the  Social  Security  legislation  had  I 
covered  only  50%  of  those  gainfully  occupied. ^- 


'  "Statement  of  J.  Douj^las  Brown,  Director  of  Industrial  Re- 
lations Section,  Committee  on  Economic  Secixrity  before  the  Com-' 
mittee  on  Ways  and  Means,  House  of  Representatives,  74th  Con-i 
gress,  First  Session,  at  pp.  240-41. 

1' Statement  of  Abraham  Epstein,  Executive  Secretary,  Ameri- 
can Assn.  for  Social  Security,  on  Report  of  the  Committee  on 
Economic  Security,  in  hearings  before  the  Committee  on  Ways 
and  IMeajis,  House  of  Representatives,  74th  Congress,  First  Ses- 
sion, at  p.  559. 

i-Vol.  I.  Hearings  relative  to  the  Social  Security  Act  Amend-' 
ments  of  1939  before  the  Committee  on  Ways  and  Means,  66th 
Congress,  First  Session,  p.  6. 
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The  Social  Security  Board  did  not  attempt  to  di- 
rectly extend  coverage  of  the  Social  Security  Act  to 
self-employed  persons  or  to  businessmen/* 

But  the  Social  Security  Board  did  attempt  to 
extend  the  coverage  of  the  Act  to  salesmen  through 
enlarging  the  definition  of  the  tenn  ''employee"  in 
the  Act  to  include  persons  other  than  employees  under 
the  common  law.   Congress  defeated  the  Bill." 

(c)  The  situation  since  1939. 
The  original  Regulation^'''  recognizing  the  common 


i-^Thc  final  report  of  the  Advisory  Council  on  Social  Security 

stated : 

"The  Board  ha.s  a^ain  studied  the  probability  of  including 
self -employed  persons  under  the  old-age  insurance  system. 
However,  the  Board  is  not  prepared  at  this  time  to  recom- 
mend yhat  it  considers  a  practical  method  of  extending  cov- 
erage to  such  persons.  *  *  *"  (p.  8.) 

"A  study  sliould  be  made  of  the  administration,  legal  and 
financial  problems  involved  in  the  coverage  of  self-employed 
persons.  *  *  *"    (p.  22.) 

"An  important  group  outside  of  the  existing  program  are 
those  persons  w^orking  on  their  own  account,  such  a.s  business 
and  professional  men,  farmers  and  mechanics.  *  *  *"  (p.  38.) 

Vol.  II,  Hearin<>-s  relative  to  the  Social  Security  Act  Amendments 

of  1939  before  Committee  on  Ways  and   Means,   66th   Congress, 

Fir.st  Session. 

14H.R.  6635.  76th  Congress.    Defeated  by  Senate.   See  note  16. 
•''Trea.sury  Regulation  90,  promulgated  under  Title  IX  of  the 

Social  Security  Act,  Art.  205,  provides  in  part : 

"Generally  the  relationship  exists  when  the  person  for  whom 
services  are  performed  has  tlic  right  to  control  and  direct 
the  individual  who  iperforms  the  services,  not  only  as  to  the 
result  to  ]je  accomplished  by  the  work  but  also  as  to  the 
details  and  means  by  whicli  tliat  result  is  accomplished.  That 
is,  'an  employee  is  siibject  to  tlie  will  and  control  of  the  em- 
ployer not  only  as  to  wJuU  sliall  be  done  but  how  it  shall  be 
done  *  *  *  the  right  to  discharge  is  also  an  important  factor 
indicating  that  the  person  iios.se.ssing  that  right  is  an  em- 
ployer. Other  factors  cliaracleristic  of  an  employer  are  the 
furnishing  of  tools  and  the  furnishing  of  a  place  to  work, 
to  the  individual  who  performs  the  services.   In  general,  if  an 
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law  conception  of  ''employee"  and  ''independent  con- 
tractor" still  stand  without  any  substantial  change 
therein. 


The  Federal  Security  Ac:ency  had  attempted  to  in-  : 
duce  Congress  to  enlarge  the  definition  but  had  been  k 
imsuccessful.   Congress,  in  1939,  by  its  vote  on  H.  R. . 
6635,  had  refused  to  broaden  the  law  by  redefining 
"employee"  under  the  Social  Security  Act  to  include- 
a  "person  who  is  not  an  employee  *  *  *  under  law  off 
master  and  servant"  (the  common  law).^"    Congress 
thereby  made  clear  its  intention  that  the  common  law 
conception  of  ''em])loyee"  and  "independent  contrac- 
tor" should  continue  to  i^revail.   By  thus  appealing  to 
Congress  to  enlarge  the  definition  by  legislation,  thes 
Agency,  at  that  time,  had  recognized  that  the  enlarge-  ! 
ment  of  the  definition  could  be  effected  only  by  Con- 
gressional action. 

Accordingly,  the  situation  that  existed  at  the  time^ 
of  the  trial  of  this  case  was  that  Regulation  90,  setting ". 
out  the  common  law  conception  of  "employee"  was  &;■ 
regulation  of  long  standing;  had  been  in  effect  prior ij 
to  1939  when  the  Act  was  amended  and  at  subsequentili 
Congressional  sessions  when  pro\isions  of  the  Act  < 
had  been  reenacted.    As  a  result  the  construction  of 

individual  is  subject  to  the  control  or  direction  of  another 
merely  as  to  the  result  to  be  accomjjlished  by  the  work  and 
not  as  to  the  means  and  methods  for  accomplishing  the  re- 
sult, he  is  an  indojwndent  contractor,  not  an  employee.  *  •  •" 
(26   CFR    M00.205.     Sec   also   Treasury   Regulation   91,   26 
CFR  §401.3.) 
i^H.R.  6635,  76t.h  (^onjircss.    To  redefine  "employee"  under  the 
Social  Security  Act  to  include  "a  person  who  is  not  an  employee 
of  such   person   under   the   'law   of   master   and   servant'."   De- 
feated by  Senate. 
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the  Social  Security  Act  contained  in  Regulation  90 
had  been  adopted  by  Congress  through  the  reenact- 
ment  of  the  pertinent  provisions  of  the  Social  Secu- 
rity statute  while  said  Regulation  was  in  effect." 

Moreover,  it  has  been  held  that  Regulation  90  was 
approved  by  Congress  and,  therefore,  is  in  conformity 
with  the  law. 

Under  this  regulation,  which  now  has  the  force  of 
law,  the  news  vendors  are  not  employees  and  are  not 
covered  by  the  Act. 

A  discussion  of  the  legislative  history  of  Social  Se- 
curity legislation  would  be  incomplete  without  refer- 
ence to  the  recent  Supreme  Court  cases  known  as  the 
Greyvan  and  Silk  cases,""  where  it  was  held  that 
truckers  were  independent  contractors  without  the 
coverage  of  the  Social  Security  legislation. 

We  shall  briefly  discuss  the  dicta  in  the  opinion. 

It  will  be  noted  that  the  court  stated  that  its  atten- 
tion had  not  iDeen  called  to  anything  helpful  in  the 
"legislative  history  of  the  passage  of  the  Act  or  the 
amendments  thereto. "^^ 

The  substance  of  this  dicta  is  that  the  Social  Secu- 
rity Act  is  to  l)e  liberally  construed,  gi\ing  regard  to 
the  "mischief  to  be  corrected  by  the  Act";  that  the 
courts  should  take  a  realistic  rather  than  a  purely 
technical  view  of  the  relationship,  but  are  not  privi- 


1-53  Stats.  1;  53  Stats.  175,  183.    See  also  Brewster  v.  Gage,  280 
U.  S.  327,  337  (1930). 

^^U.  S.  V.  Silk  and  Harrisson  v.  Greyvan  Lines,  91  L.  ed.  (Adv. 

Op.)  1335. 
i^Silk  opinion,  supra,  p.  1341. 
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leged  to  disregard  the  business  arrangements  between  i| 
the  parties,  in  determining  their  relationship. 

It  is  e\-ident  that  had  the  court's  attention  been 
called  to  the  legislative  history  of  the  Act  and  its 
amendments,  the  views  contained  in  the  dicta  would  i 
have   been   further   clarified — particularly  in   regard  I 
to  the  National  Labor  Relations  Act  as  compared  to> 
the  Social  Security  Act. 

After  a  study  of  such  legislative  history,  the  court  i 
necessarily  would  have  concluded  that  the  National! 
Labor  Relations  Act  was  intended  to  benefit  all  classes 
which  had  to  bargain  as  to  wages,  hours  and  working: 
conditions  with  employers — the  "mischief"  in  thatt 
case  being  "inequality  of  bargaining  in  controversies 
over  wages,  hours  and  working  conditions." 

On  the  other  hand,  the  court  would  have  necessarily 
concluded  that  the  Social  Security  Act  was  intended  I 
to  cover  only  about  55%  of  the  classes  subject  to  the 
insecurities  of  old-age  and  the  inability  to  obtain  gain- 
ful occupations  even  though  the  "mischief"  in  this  in- 
stance— the  insecurities  of  old-age  and  the  inability  to  > 
be  gainfully  occupied — applied  to  practically  every- 
one. 

It  is  obvious  that  a  study  of  the  history  of  the  So- 
cial Security  Act  will  disclose  that  the  attention  of 
the  legislators  in  enacting  the  legislation  was  directed 
l)articularly  toward  the  fact  that  no  relief  was  to  be 
afforded  to  45%  of  the  persons  who  were  subject  to 
the  insecurities  of  old-age  and  the  lack  of  gainful  em- 
ployment; and  that  the  legislators'  attention  was  es- 
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pecially  directed  toward  the  classes  of  persons  it  was 
purposely  omitting  from  coverage.  Accordingly,  had 
there  been  a  study  by  the  court  of  such  legislative 
history  in  the  Greyvan  and  Silk  cases,  the  court  would 
have  decided  that,  in  the  first  place,  Congress  inten- 
tionally omitted  from  the  scope  of  the  legislation  large 
classes  of  persons  "subject  to  the  mischief" — such  as 
the  small  shopkeepers,  merchants  and  businessmen, 
self-employed  persons,  professional  people,  share- 
croppers, independent  contractors,  push-cart  peddlers 
and  the  like — and  in  the  second  place,  specifically  ex- 
emf)ted  from  coverage  certain  types  of  employees — 
such  as  farm  laborers,  domestics,  teachers,  govern- 
mental and  institutional  workers,  and  the  like. 

When  consideration  is  given  to  the  legislative  his- 
tory of  the  Act  and  the  amendments  thereto  and  to 
the  ''mischief  to  be  corrected"  by  the  respective  acts, 
the  conclusion  must  necessarily  be  drawn  that  the 
vendors  were  intended  to  be  and  actually  were  without 
the  coverage  of  the  Social  Security  Act. 


THE  SUPREME  COURT  DECISION  IN  THE  SILK  AND  GREYVAN 
CASES,  WHEN  STRIPPED  OF  THEIR  DICTA,  SET  OUT 
SOUND  PRINCIPLES  FOR  THE  DETERMINATION  OF  THE 
INDEPENDENT  CONTRACTOR  RELATIONSHIP. 

Since  the  Silk  and  Greyvan  cases  contain  the  latest 
expressions  of  the  Supreme  Court  on  the  factors  here 
to  l)e  considered  in  determining  the  independent  eon- 
tractor  relationship,  we  will  briefly  consider  the  per- 
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tinent  portions  of  the  decisions,  particularly  as  ap- 
plied to  the  undisputed  facts  in  this  case. 

Under  the  Silk  and  Greyvan  decisions,  the  facts 
must  be  ^dewed  realistically  and  not  technically, 
weight  must  ])e  given  to  the  long-standing  Treasury 
Regulation  90  to  the  effect  that  a  person  is  not  an 
employee  unless  he  is  subject  to  the  will  and  control  of 
an  employer,  not  only  as  to  what  shall  be  done  Init 
how  it  shall  be  done,  and  the  court  should  also  con- 
sider, amongst  other  factors,  opi)ortunities  for  profit 
or  loss,  investment  in  facilities,  permanency  of  rela- 
tion and  skill  required  in  the  claimed  independent 
operation.  ■ 

The  Supreme  Court  further  stressed  that  a  realistic  i 
approach  would  not  justify  the  changing  by  the  court  [ 
of  any  existing  normal  business  relationship  and  that  ) 
persons  could  be  independent  contractors  even  though  j 
their  business  was  an  integral  part  of  larger  business 
operations  of  an  industry.  i 

The  Record  in  this  case  discloses  that  if  eonsidera-  i 
tion  is  given  to  the  factors  which  the  Supreme  Court  ■ 
stated  were  important  in  the  determination  of  the  ■ 
employee  status,  the  vendors  here  are  necessarily  in- 
dependent contractors. 

The  imdisputed  evidence  shows  that  the  publishers 
neither  controlled  the  vendors  nor  had  the  right  to 
control  them  as  to  how  the  functions  of  the  vendors 
were  to  l)e  carried  out  and  that  the  only  controls 
existing  between  the  parties  are  those  usually  existing 
between  a  buyer  and  a  seller.    There  is  no  e\idenee 
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here  that  the  pn])hshers  dictated  to,  or  had  the  right 
to  dictate  to,  the  vendors  as  to  the  details  and  means 
of  selling  their  newspapers.  The  vendors  could  sell 
the  newspapers  in  any  manner  they  saw  fit.  It  is  a 
matter  of  common  knowledge  that  newspaper  vendors 
develop  independent  techniques  and  skill  in  selling, 
that  there  are  many  varieties  of  selling  talk  and  ap- 
proach, and  that  a  vendor  who  is  original,  enterprising 
and  industrious  will  make  outstanding  sales  as  com- 
pared to  the  less-enterprising  and  less-original  vendor. 
Admittedly  the  proprietor  of  a  lobby  tobacco  stand, 
selling  cigarettes  and  other  articles  to  the  public,  is 
an  independent  contractor  and  conducts  his  business 
in  almost  the  identical  way  as  does  a  news  vendor. 
Each  of  these  types  of  vendors  controls,  and  has  the 
exclusive  right  to  control,  the  manner  in  which  his 
own  business  operations  are  conducted. 

The  vendor's  opportunity  for  profit  also  depends, 
in  large  part,  upon  his  individual  initiative,  industry 
and  ambition.  Moreover,  the  vendoi''s  opportunity  to 
increase  his  profits  is  not  limited  to  the  sale  of  news- 
papers alone — he  has  the  opportunity  to  expand  his 
business.  The  alert  vendor  handles  many  lines  of  mer- 
chandise. 

Similarly,  his  losses  are  due  to  his  own  course  of 
conduct.  Some  losses  are  mia voidable.  If,  after  de- 
livery, his  papers  are  stolen,  he  must  bear  the  loss. 
If,  as  frequently  happens  in  some  cities,  the  news- 
papers are  damaged  or  destroyed  by  rain,  snow  or 
other  element,  or  are  blown  away  by  the  wind,  the 
loss  is  solely  the  vendor's.  If  the  vendor  has  not  used 
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good  judgment  in  extending  credit  to  customers,  he 
alone  must  bear  the  burden  of  loss. 

It  is  clear  that  the  publishers  do  not  limit  the 
amount  of  profit  of  the  respective  vendors,  that  some 
vendors'  jDrofits  are  several  times  larger  than  those 
of  others  and  that  the  })atronage  which  a  vendor 
builds  up  at  a  certain  location  through  his  own  efforts 
is  a  valuable  right,  in  the  nature  of  good- will. 

Admittedly,  the  investment  of  some  vendors  in 
facilities  is  not  large,  However,  other  vendors  have 
rather  elaborate  stands  and  lay-outs.  Ob^'ious]y,  the 
average  vendor  has  a  small  business  which  does  not 
require  large  capital.  But  neither  is  lai'ge  capital  re- 
quired for  a  tobacco  stand  in  a  hotel  lobby,  or  for  a 
push-cart  peddler,  or  for  an  owner  of  a  street  flower 
stand,  or  a  street  peanut  vendor — all  recognized  as  in- 
dependent business  men  operating  on  a  small  scale  and 
without  large  capital  outlays. 

The  imdisputed  e\'idence  shows  that  the  vendor  de- 
pends upon  his  own  initiative,  judgment  and  energy 
for  a  large  part  of  his  success. 

We  believe  it  is  clear  that  an  application  of 
the  tests  suggested  in  the  Grey  van  and  Silk  cases  in- 
escapably leads  to  the  conclusion  that  vendors  are 
independent  merchants. 


MISCONCEPTIONS  AFFECTING  THE  DECISION. 

We  believe  that  the  opinion  and  findings  disclose 
that  the  District  Court  misconceived  some  of  the  facts 
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of  the  case  and  that  its  reliance  on  such  misconcep- 
tions led  to  erroneous  conclusions. 

One  of  the  major  misconceptions  relates  to  the  na- 
ture of  the  publishers'  and  the  vendors'  respective 
operations. 

The  opinion  of  the  District  Court  states  that  the 
functions  of  the  vendors  are  an  integral  part  of  the 
publisher's  business  (R.  46) ;  that  the  publisher's 
function  is  to  disseminate  information  and  that  the 
vendors  in  turn  in  selling  the  newspapers  are  not 
retailers  but,  on  the  contrary,  are  merely  agents  aid- 
ing the  publisher  in  the  dissemination  of  information 
(R.  39). 

It  is  obvious  that  the  sale  of  newspapers  at  retail 
can  be  regarded  from  several  viewpoints  and  that  one 
of  these  viewpoints  could  be  that  such  sale  is  a  service 
to  a  customer.  It  is  clear  that  this  conception  is  not 
the  realistic  and  practical  one  which  the  Supreme 
Court  has  recently  indicated  must  be  entertained  with 
regard  to  the  Social  Security  Act.-" 

A  history  of  the  legislation  has  shown  a  continuous 
policy  of  Congress  against  the  extension  of  Social 
Security  to  transactions  presenting  serious  admin- 
istrative and  collection  problems.-^ 


-'^U.  S.  V.  Silk  and  Ilarrisson  v.  Grey  van  Lines.  91  L.  ed.  (Adv. 
Ops.)  1335. 

2ilt  is  to  be  recalled  that  in  enacting  this  Act,  the  legislators 
purposely  excluded  pereons  in  the  class  of  small-store  pi-oprietors 
and  push-cart  peddlers  because  of  difficulties  of  administration 
HJid  collection.  The.  following  statement  was  made  before  the 
Committee  on  Economic  Security  in  Hearings  before  the  Com- 
mittee on  Ways  and  IMeans,  House  of  Representatives,  74th  Con- 
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An  application  of  the  District  Court's  theory  that 
tlie  transaction  should  l)e  regarded  solely  as  a  service 
would  present  insuperable  administrative  and  collec- 
tion problems  to  wholesalers,  vendors  and  the  Agency. 

It  is  recalled  that  vendors  handle  racing  forms,  local 
f)apers,  ''People's  World,"  out-of-town  papers, 
monthly  and  weekly  magazines  of  endless  variety, 
comic  books  and  many  otlier  small  articles.  The  ven- 
dor's arrangement  with  the  publishers  and  wholesalers 
differ  as  to  each  of  these  ])ub]ications.  His  margin  of 
profit  differs  and  the  net  ])rofit  differs,  as  to  each. 

None  of  the  parties  would  find  it  possible  to  ascer- 
tain the  amount  of  net  profit  or  the  amount  of  tax  as 
to  each  publication.  Clearly  the  publisher  or  wholesaler 
who  has  to  make  the  return  would  be  unable  to  deter- 
mine the  exact  amount  and  it  is  equalh^  ob\ious  that 
the  vendors  with  their  limited  knowledge  of  iDook- 
keeping  and  accounting  could  offer  no  assistance. 

Thus  the  pursuit  of  the  theory  of  the  District  Court 
— that  luider  the  Social  Security  Act  the  vendor's 
selling  transactions  must  be  regarded  solely  as  a  serv- 
ice— would  lead  to  the  administrative  and  collection 
difficulties  which  the  legislators  continuously  have 
been  seeking  to  avoid.  The  unreasonable  result  which 
would,  of  necessity,  follow  from  the  District  Court's 
theory  clearly  indicates  that  its  interpretation  should 
be  avoided. 

S^-ess,  Fii-st  Session,  on  11. R.  4120:  "Vou  cannot  collect  con- 
tributions from  i)iish-eart  peddlers  and  small-store  ])roprietors.  It 
will  cost  you  twice  as  much  to  collect  a-s  the  amount  of  money 
that  you  vnW  collect."  (p.  559.) 
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It  is  obviously  not  the  practical  conception  which 
the  Supreme  Court  has  indicated  must  be  entertained. 

We  believe  it  is  clear  that,  under  the  Social 
Security  Act,  the  retail  sale  of  the  newspaper  should 
not  be  regarded  as  the  rendition  of  a  service. 

But  even  if  the  transaction  should  be  regarded  as 
the  rendition  of  a  service,  this  conception  appears  to 
be  of  no  consequence  since  here  the  information  was 
disseminated  through  the  medium  of  independent  con- 
tractors— just  as  merchandise  sold  in  department 
stores  is  delivered  by  truckers  acting  as  independent 
contractors. 

It  is  clear,  under  the  principles  announced  in  the 
Greyvan  and  Silk  cases,  that — irrespective  of  whether 
a  business  operation  is  a  service,  or  a  manufacturing, 
selling  or  distril)ution  process — a  ]wrtion  of  the  proc- 
ess can  l)e  and  freciuently  is  performed  l)y  independ- 
ent contractors.  Accordingly,  even  if  it  is  assiuned 
that  the  sale  of  newspapers  by  vendors  can  be  re- 
garded as  the  performance  of  an  integral  part  of  a 
distribution  service,  the  vendors  effecting  such  sales 
could  be,  and  actually  are,  independent  contractors. 
This  principle  is  clearly  stated  in  the  Greyvan  and 
Silk  cases.-^ 


--U.  S.  V.  Silk  and  Harruson  v.  Greyvan  Lines,  91  L.  ed.  (Adv. 
Ops. )  1335,  in  -which  the  Court  said : 

"Of  course,  this  does  not  mean  that  all  who  render  serv- 
ice to  an  industry  are  employees.  Compare  IMetcalf  &  Eddv 
V.  Mitchell,  269  U.  S.  514,  520,  70  L.  led.  384,  390,  46  S.  Ct. 
172.  Obviously  the  private  conti'actor  who  undertakes  to 
build  at  a  fixed  i)rice  or  on  cost-plus  a  new  plant  on  speci- 
fications is  not  an  employee  of  the  indvistrj-  thus  servei^l  nor 
are  his  employees.    The  distributor  who  undertakes  to  market 
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We  believe  that  another  cause  for  the  District 
Court's  erroneous  conehision  was  its  conception  that 
certain  factors  were  indicative  of  an  employee  rela- 
tionship— whereas,  actually,  such  factors  exist  in  the 
nsual  buyer  and  seller  arrangement.  In  connection 
with  this  phase  of  the  case,  it  should  be  borne  in  mind 
that  all  parties  to  the  contract  believed  that,  and  the 
agreement  between  them  was  executed  on  the  basis 
that,  the  vendors  were  independent  contractors;  that 
no  effort  was  made  to  effect  tax  avoidance;  and  it  is 
a  cardinal  principle  that  in  enforcing  the  Act  the 
normal  business  relationships  should  not  be  disturbed. 

We  have  had  an  opjiortunity  to  examine  the  brief 
filed  herein  by  Appellants.  We  share,  and  are  fully 
in  accord  with,  the  views  it  ex^jresses. 


at  his  own  risk  the  product  of  another,  or  the  producer  who 
agrees  so  to  manufacture  for  another  ordinarily  icannot  be 
said  to  have  the  employer-employee  relationship.  Production 
and  distribution  are  different  segments  of  business.  The  pur- 
poses of  the  legislation  are  not  frustrated  because  the  Gov- 
ei'nment  collects  emi)lo\Tnent  ta:<.es  from  the  distributor  in- 
stead of  the  producer  or  the  other  way  around."  (p.  1341.) 
"*  *  *  There  is  no  indication  that  Congress  intended  to 
change  normal  business  relationships  through  which  one  busi- 
ness organization  obtained  the  services  of  another  to  perform 
a  poilion  of  production  oi-  distribution.  Pew  businesses  arc 
so  completely  integrated  that  they  can  themselves  produce  the 
raw  material,  manufacture  and  distribute  the  finished  product 
to  the  ultimate  consumer  without  assistance  from  independent 
contractors.  The  Social  Security  Act  was  drawn  with  this 
industrial  situation  as  a  part  of  the  surroundings  in  which  it 
was  to  be  enforced.  Where  a  part  of  an  industrial  ])rocess  is 
m  the  hands  of  independent  contractors,  they  are  the  ones 
who  should  pay  the  social  security  taxes.''  (p.  1342.)  (Em- 
phasis ours.) 


J 
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Appellants'  brief  fully  discusses  the  relationship 
between  the  parties  as  disclosed  by  the  Record,  and  a 
further  discussion  would  be  unnecessarily  repetitious. 

It  is  our  belief  that  a  study  of  the  Record  and  Ap- 
pellants' brief  leads  to  the  conclusion  in  this  case  that 
the  usual  incidents  of  an  employee  relationship  are 
lacking  and  that  the  vendors  must  be  regarded  as 
retail  merchants  \^dthout  the  coverage  of  the  Social 
Security  Act. 


THE  COURT  IS  NOT  BOUND  BY  THE  ADMINISTRATIVE 
DETERMINATION. 

We  wish  to  point  out  that  this  Court  should  attach 
no  significance  to  the  fact  that,  in  this  instance,  the 
Federal  Security  Agency  has  made  an  administrative 
determination  with  regard  to  the  vendors.  There  are 
many  instances  in  the  past  where  this  Agency  has 
made  an  administrative  determination  directly  con- 
trary to  its  own  regulations,  only  to  withdraw  from 
the  determination  when  it  was  disputed  by  the  tax- 
payers in  proceedings  before  the  Agency  or  in  the 
courts. 

As  we  have  shown  in  our  discussion  of  the  legisla- 
tive history  of  the  Act,  Treasury  Regulation  90,  ever 
since  its  early  promulgation,  has  limited  the  coverage 
of  the  Act  to  employees  who  were  such  under  the 
master  and  sei-v^ant  doctrine;  the  Social  Security 
Agency  has   failed  in  all  of  its  repeated  efforts   to 
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change  this  regulation;  and  Congress  has  steadfastly 
refused  its  appeals  to  enlarge  the  definition  of  "em- 
ployee". Actually,  Congress  has  gone  further,  for 
it  has  adopted  the  construction  of  the  Act  contained 
in  Treasury  Regulation  90  by  reenactment  of  the  Act 
while  the  regulation  was  in  effect. 

Despite  its  knowledge  of  the  above  recited  facts, 
the  Agency,  from  time  to  time,  has  attempted  indi- 
rectly, by  administrative  action,  to  enlarge  the  cov- 
erage of  the  Act  beyond  that  permitted  by  the  Act 
itself  and  by  Treasury  Regulation  90. 

For  example,  despite  the  pro^'ision  of  the  law  and 
its  own  Regulation  90  excluding  the  self-employed, 
the  Social  Security  Agency,  by  administrative  action, 
has  ruled  that  an  independent  worker  making  needle- 
craft  articles  at  home  was  an  employee;-^  and  despite 
the  statements  in  its  o\\^i  Regulation  90  that  physi- 
cians, lawyers  and  others  who  follow  an  independent 
trade,  business  or  profession  ai-e  independent  contrac- 
tors, the  Agency  has  ruled  that  a  physician  was  mthin 
the  coverage  of  the  Act  f*  and  in  face  of  its  own  Regu- 
lation 90  that  persons  who  follow  an  independent  busi- 
ness are  independent  contractors,  the  Agency  made 
an  administrative  determination  that  the  owner  of  a 
retail  store  was  not  an  independent  contractor,  but 
was  an  employee.-^ 


•■^■^Glenn  v.  Beard  (CCA.  6th,  1944),  141  F.   (2d)  376. 

-'*f/.  S.  V.  Aberdeen  Aerie  No.  24  (CCA.  9th  Cir.,  1945),  148 

F.  (2d)  655. 
-^Nevin,  Inc.  v.  RotJiensies,  58  Fed.  Supp.  460. 
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The  Coui'ts  ill  all  tliese  cases  held  that  the  Commis- 
sioner went  beyond  the  intent  of  the  Act  and  acted  in 
excess  of  his  statutory  authority. 

It  is  equally  significant  that  the  Internal  Revenue 
Bureau,  which,  with  the  Social  Security  Agency,  is  a 
branch  of  the  Treasury  iJepartineiit,  does  not  consider 
these  vendors  as  employees.  Although  the  Internal 
Revenue  Bureau  is  charged  with  the  administration 
of  the  withholding  of  income  taxes  under  pro^dsions 
which,  as  to  coverage,  are  identical  with  those  of  the 
Social  Security  Act,  the  Bureau  has  never  attempted 
to  enforce  with  respect  to  vendors.  Apparently  the 
Bureau  is  convinced  that  Congress  never  intended 
vendors  to  be  within  the  coverage  of  the  Act. 

We  believe  that  the  administrative  determination 
here  went  far  beyond  the  congressional  intent  and  the 
statutory  power  of  the  Agency;  and,  using  the  lan- 
guage of  the  Bartels  case,  ''We  are  of  the  opinion 
that  such  administrative  action  goes  beyond  routine 
and  exceeds  the  statutory  power  of  the  Commis- 
sioner."-'* 

We  respectfully  urge  that,  in  view  of  the  legislative 
history  of  the  Act  and  of  the  facts  established  by  the 
record  in  this  case,  this  Court  determine  that  these 


-^Barteh  v.  Binninghavi  aiid  Geer   v.  Birmingham,  91  L.   od. 
(Adv.  Op.)  1584,  at  1587. 


26 

vendors  are  small  iDiisinessmen  and  without  the  cov- 
erage of  the  Social  Security  Act. 

Dated,  March  15, 1948. 

Harry  L.  Price, 
Attorney  for  The  Tribune  Publishing  Co.,, 
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APPELLANTS'  REPLY  BRIEF. 


I. 

APPELLEE  misconstrues  THE  SILK  AND  GREYVAN  CASES. 

Like  the  Appellants,  Appellee  is  basing  its  argu- 
ment largely  on  the  Silk  and  Greyvan  cases.  Unlike 
Appellants,  however,  it  fails  to  consider  the  opinion 
in  its  entirety,  uses  only  isolated  dicta,  and  completely 
ignores  what  was  actually  decided,  namely,  that  the 
truckers  were  independent  contractors. 


Typifying  Appellee's  misuse  of  dicta,  is  its  adoption 
and  application  of  the  term  '* economic  reality"  as  a 
criteria  of  great  importance  to  be  applied  in  all  situa- 
tions. It  would  be  difficult  to  think  of  any  expression 
more  vague  or  requiring  more  care  in  its  application 
and  use  for  determining  whether  a  person  is  an  em- 
ployee or  an  independent  contractor.  Whenever  one 
engages  in  any  activity,  independent  or  otherwise,  for 
his  material  advancement,  the  element  of  economic 
reality  necessarily  is  present.  The  truckers  in  the 
Greyvan  case  were  dei:)endent  on  the  Greyv^an  Com- 
pany. They  had  no  other  business.  They  had  no  good 
will  separate  from  the  good  will  of  the  Greyvan 
Company,  the  name  of  which  was  painted  on  their 
trucks.  Accordingly,  the  term  ''economic  reality,"  as 
Appellee  uses  it,  turns  out  to  be  little  more  than  a 
catchy  expression  by  which  the  social  security  admin- 
istrators, notwithstanding  the  evident  limitations  of 
the  law,  seek  to  extend  social  security  benefits — and 
burdens — to  all  who  they  think,  as  a  matter  of  ''eco- 
nomic reality,"  should  have  them.  Ob\dously,  such  a 
philosophy  has  no  bounds. 

Appellee  also  places  great  reliance  upon  the  Hearst 
case.  The  status  of  the  vendors  in  that  case  was 
carefully  considered  by  this  Circuit  Court  and  held 
by  it  to  be  that  of  independent  contractors — a  holding 
which  this  court  observed  was  supported  by  the  au- 
thorities (Hearst  Publications  Inc.  v.  N.L.B.B. 
(CCA.  9th  Cir.),  136  F.  (2d)  608).  There  was  a  dis- 
senting opinion,  but  it  was  stated  therein:  "If  I 
were  free  to  draw  mv  omii  inferences  from  the  tes- 


timony,  I  would  decide  that  they  were  independent 
contractors,  engaged  in  their  own  businesses  on  their 
respective  spots."  Thus,  the  reasoning  of  the  dissent 
was  that  the  court  was  boimd  by  the  Labor  Board's 
finding.  The  same  reasoning  explains  the  United 
States  Supreme  Court's  reversal  of  this  court  in  that 
case. 

The  Supreme  Court,  in  its  opinion  in  the  Hearst 
case,  says:   ''The  record  sustains  the  Board's  findings 
and  there  is  ample  basis  in  the  law  for  its  conclusions." 
A  cursory  reading  of  this  language  might  give  the  im- 
I  pression  that  the  court  concurred  in  the  Board's  find- 
!  ings.  Apparently,  the  District  Court  drew  this  infer- 
ence. A  more  careful  analysis  will  show,  however,  that 
this  is  not  so.    The  court  went  no  further  than  to  hold 
that  the  record  sustained  the  Board's  findings,  mean- 
ing only  there  was  some  evidence  in  support  thereof, 
and  that,  accepting  these  findings,  there  was  ample 
basis  in  law  for  the  Board's  conclusion.  Furthermore, 
it  reasoned  that  it  must  give  deference  to  the  opinion 
of  the  Board  in  determining  who  were  to  be  con- 
sidered employees.     The  limited  right  of  the  courts 
to  review  the  Labor   Board's   findings,   as   here   il- 
lustrated, resulted  in  so  many  legally  unassailable  but 
ill-advised  Board  decisions  that  Congress,  by  the  Taft- 
Hartley  Law,  amended  the  review  provisions.     The 
conference  report  makes  it  clear  that  the  Supreme 
Court's  decision  in  the  Hearst  case  was  one  of  the 
prompting  causes  of  this  amendment.     It  reads  in 
part  as  follows: 


** Under  the  language  of  section  10  (e)  of  the 
present  act,  findings  of  the  Board,  upon  court 
review  of  Board  orders,  are  conclusive  'if  sup- 
ported by  evidence.'  By  reason  of  this  language, 
the  courts  have,  as  one  has  put  it,  in  effect,  '  abdi- 
cated' to  the  Board  (citing  cases).  In  many  in- 
stances deference  on  the  part  of  the  courts  to 
specialized  knowledge  that  is  supposed  to  inhere 
in  administrative  agencies  has  led  the  courts  to 
acquiesce  in  decisions  of  the  Board,  even  when 
the  findings  concerned  mixed  issues  of  law  and  of 
fact  {^N.L.R.B.  v.  Hearst  Publications,  Inc.,  322 
U.S.  Ill)  *  *  *" 

1  C.C.H.  Lab.  Law  Rep.,  Par.  8350.05). 

Congress  also  believed  that  the  Labor  Board  ex- 
ceeded the  proper  limitations  of  the  National  Labor 
Relations  Act  in  holding  independent  contractors  to  be 
employees  thereunder.  To  prevent  any  repetition 
thereof,  it  also  included  in  the  Taft-Hartley  Act  a  pro- 
vision expressly  excluding  independent  contractors 
from  the  definition  of  employees.  Because  of  this 
amendment,  the  Board  itself  has  since  changed  its 
position  and  held  route  carriers  to  be  independent  con- 
tractors.   In  so  doing,  it  stated: 

''Although  we  are  persuaded  that  the  facts  in 
this  proceeding  are  more  nearly  opposite  to  those 
in  the  Philadelphia  Record  case,  we  find  it  un- 
necessary, in  view  of  the  amended  Act,  to  place 
any  reUance  on  the  reasoning  in  that  case.  The 
amended  Act,  as  already  noted,  specifically  ex- 
cludes 'independent  contractors'  from  the  cate- 
gory of  'employees.'  The  legislative  history,  in 
this   connection,   shows  that   Congress   intended 


that  the  Board  recognize  as  'employees'  those  who 
'work  for  wages  or  salaries  under  direct  super- 
vision,' and  as  'independent  contractors,'  those 
who  'undertake  to  do  a  job  for  a  price,  decide 
how  the  work  will  be  done,  usually  hire  others  to 
do  the  work,  and  depend  for  their  income  not 
upon  wages,  but  upon  the  difference  between  what 
they  pay  for  goods,  materials,  and  labor  and  what 
they  receive  for  the  end  result,  that  is,  upon 
profit.' 

"The  aforesaid  criteria,  when  applied  to  this 
case,  clearly  establish  that  these  particular  car- 
riers are  independent  contractors." 

(In  the  Matter  of  The  Kansas  City  Star  Com- 
pany, etc.,  76  N.L.R.B.  Case  No.  17-R-1701, 
Feb.  26,  1948 ;  Abstract  of  decision,  1  C.C.H. 
Lab.  Law  Rep.,  Par.  6369.) 

From  the  foregoing,  it  appears  that  this  Circuit 
Court's  reasoning  and  decision  in  the  Hearst  case  has 
been  vindicated. 

While  it  is  not  known  what  the  Supreme  Court 
would  have  done  in  the  Hearst  case  had  it  been  free 
to  review  the  evidence,  it  is  known  what  it  did  soon 
thereafter  in  the  Silk  and  Greyvan  cases.  It  held  the 
truckers  to  be  independent  contractors,  notwithstand- 
ing references  made  in  its  opinion  to  the  Hearst  case, 
and  notwithstanding  the  dicta  contained  in  its  opinion 
to  which  Appellee  seeks  to  attach  so  much  importance. 
It  would  seem  to  follow  from  this  that  the  meaning 
and  significance  which  Appellee  attributes  to  these 
references  and  dicta  are  without  foundation  and  are  in 
direct  conflict  mth  the  Supreme  Court's  decisions. 


In  support  of  the  inferences  which  it  has  drawn  i 
from  the  above  mentioned  Supreme  Court  decisions, , 
Appellee  cites  the  case  of  Henry  Broderick,  Inc.  v. . 
Squire  (CCA.  9th  Cir.),  163  F.  (2d)  980.  Appellee's^ 
reliance  on  this  case  is  difficult  to  understand  since  it ' 
contains  an  interpretation  of  the  Silk  and  Greyvani 
cases  fully  supporting  that  of  Appellants.     Among 
other  things,  it  restates  the  proposition  that  Congress  ■ 
showed  no  intention  to  disturb  normal  business  rela- 
tionships, and,  relying  on  the  Silk  and  Greyvan  cases, , 
held  the  brokers  there  involved  to  be  independent 
contractors.    See  also  Emard  v.  Squire  (D.  Ct.  Wash. . 
1945),  58  F.  Supp.  281,  where  the  Court  held  fishermen  \ 
independent   contractors   under  the   Social   Security 
Act  notwithstanding  the  Supreme  Court's  decision  in  i 
the  Hearst  case.   Attention  is  particularly  directed  to 
that  portion  of  the  ojiinion  on  page  285  dealing  with 
the  Hearst  case. 


II. 

AUTHORITIES  CITED  BY  APPELLEE. 

Among  the  mass  of  authorities  cited  by  Appellee, 
there  is  no  decision  passing  upon  the  status  of  vendors 
under  the  Social  Security  Act.  The  fact  that  the  Act 
has  been  in  effect  since  1935,  and  that  no  cases  have 
arisen  thereunder  concerning  vendors,  indicates  that 
prior  to  the  case  here  under  appeal,  vendors  were  con- 
sidered by  the  social  security  administrators  them- 
selves to  be  independent  contractors.  It  is  also  worthy 
of  note  that  there  are  no  decisions  involving  the  status 


of  vendors  under  the  federal  income  tax  law  requir- 
ing withholding  from  employees'  wages. 

Appellee,  on  page  22  of  its  brief,  cites  a  number  of 
eases  which  it  states  hold  vendors  to  be  employees. 
Actually,  only  one  of  the  cases  there  cited  concerns  a 
street  news  vendor,  and  its  facts  differ  so  widely 
from  those  of  the  instant  case  that  it  is  not  in  point. 
The  case  referred  to  is  Pacific  Em.  Ins.  Co.  v.  Ind. 
Ace.  Comm.,  3  Cal.  (2d)  759;  47  P.  (2d)  270.  There, 
the  vendor's  duties  were  to  sell  a  publisher's  news- 
paper exclusively  and  check  in  other  vendors.  For 
such  service,  if  performed  to  the  satisfaction  of  the 
district  manager,  he  received  2^^^  a  paper  plus  50^ 
bonus  a  day.  Because  of  this  sj^ecial  arrangement,  in 
substance  that  of  a  supervised  commission  salesman, 
the  ordinary  rule  in  respect  of  vendors  obtaining  in 
California  was  not  applicable. 

While  each  case  must  be  decided  on  its  own  facts, 
the  conclusion  reached  in  most  cases  involving  street 
news  vendors  was  that  the  vendors  were  independent 
contractors.^  In  fact,  the  i^re vailing  rule  relative  to 
vendors  was  so  well  known  that  the  vendors  were  ad- 
vised by  their  imion  superiors  and  coimsellors  in  1937, 
when  the  first  union  contract  with  the  publishers  was 


^New  York  Indemnity  Co.  v.  Ind.  Ace.  Comm.,  213  Cal.  '43;  1 
P.  (2d)  12;  'Assoc.  Indemnity  Co.  v.  Ind.  Ace.  Cmnm.,  115  Cal. 
App.  754,  2  P.  (2d)  51;  Hartford  Ace.  Indemnity  Co.  v.  Ind. 
Ace.  Comm.,  123  Cal.  App.  151,  10  P.  (2d)  1035;  Balinski  v. 
Press  Publishing  Co.,  118  Pa.  Sup.  89,  179  Atl.  897;  Bernnt  v. 
Star  Chronicle  Pub.  Co.  (St.  Louis  Ct.  App.  1935),  84  S.W. 
(2d)  429;  Creswell  v.  Charlotte  News  Pub.  Co.,  204  N.C.  380,  168 
S.B.  408;  Birmingham  Post  Co.  v.  Sturgeon,  227  Ala.  162,  149 
So.  74. 
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entered  into,  that  the  vendors  were  independent  con- 
tractors. (R.  320-322). 

The  other  cases  cited  by  Appellee,  purporting  to 
cover  vendors,  actually  cover  what  are  known  in  the 
newspaper  world  as  route  carriers.  Since  these  are 
persons  who  deliver  newspapers  to  regular  subscribers 
of  the  publishers,  as  distinguished  from  vendors  who 
buy  newspapers  and  sell  them  on  the  streets  to  the 
public,  different  considerations  are  presented,  and  the 
cases  are  of  little  assistance  in  determining  a  vendor 
case.  The  distinction  between  the  route  carrier  and 
the  vendor  is  succinctly  made  in  one  of  the  cases 
which  Appellee  has  cited,  namely,  the  Matter  of  Sco- 
tola,  282  N.Y.  689,  26  N.E.  (2d)  815.  There,  the 
decision  appealed  from  contained  the  following  state- 
ment: 

**The  relation  between  this  carried  and  pub- 
lisher differs  from  that  of  a  newsboy  who  pur- 
chases papers  and  sells  them  on  the  street  corner 
through  crying  his  wares.  While  this  carrier  paid 
the  appellant's  inspector  for  the  papers  which  he 
delivered,  his  ownership  was  qualified,  as  they 
could  be  used  only  in  fulfilling  the  publisher's 
contract  with  its  subscribers  and  in  furthering 
the  effort  of  the  publisher  to  obtain  new  sub- 
scribers." 

Although  Appellee  cites  a  route  carrier  case  from 
Georgia,  a  similar  distinction  is  made  in  an  opinion 
of  the  General  Counsel  of  that  state,  as  follows: 

"It  is  miiversally  held  that  a  street  news  boy 
selling  daily  papers  on  the  streets  of  a  big  city  is 


not  an  employee.  It  is  tlie  custom  of  such  boys  to 
purchase  from  the  publisher  a  stipulated  number 
of  papers  at  a  price  less  than  the  sale  price  on  the 
streets.  lie  makes  a  profit  on  the  sale  of  the 
newspapers  purchased  by  him  from  the  pur- 
chaser (sic,  publisher)  but  is  under  no  obligations 
or  direction  on  the  part  of  the  publisher  and  is, 
therefore,  deemed  to  be  an  independent  contrac- 
tor. 

''News  boys  who  deliver  papers  to  homes  are, 
however,  employees  of  the  pul)lisher.  These  car- 
riers do  not  purchase  papers  from  the  publisher. 
They  usually  work  on  commission.  They  are  re- 
quired by  the  publisher  to  deliver  papers  at  a 
certain  time  and  on  a  certain  route  to  certain 
homes  designated  by  the  publisher  within  certain 
limitations  as  to  time  and  upon  a  schedule  of 
prices  fixed  by  the  publisher.  These  delivery  boys 
are  under  the  actual  control  of  the  publisher  and 
are,  therefore,  not  deemed  to  be  independent  con- 
tractors. (Digest  U.C.B.  Uen.  Counsel  op.  3-1- 
38.)" 

(3  P.H.  Soc.  Sec.  Ser.,  Georgia,  Par.  27226.40.) 

Further,  the  Utah,  Washington,  and  Oregon  cases 
all  involved  an  Unemployment  Compensation  Act 
which,  milike  the  Federal  Act,  contains  a  broad  defini- 
tion of  employee  and  creates  a  statutory  presmnption 
that  persons  rendering  services  are  employees  unless 
the  taxpayer  can  prove  otherwise  by  estabhshing  cer- 
tain specified  requirements  to  the  satisfaction  of  the 
administrative  agency.  Because  of  the  intei-pretation 
given  to  the  broad  statutory  definition  of  employees 
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by  the  cases  Appellee  relies  upon,  Oregon  and  Utah 
each  passed  a  law  exempting  route  carriers.  (5  P.H. 
Soc.  Sec.  Ser.  (Oregon),  Par.  27226.40,  6  P.H.  Soc. 
See.  Ser.  (Utah),  Par.  27226.13.  A  Washington  de- 
cision subsequent  to  the  one  relied  upon  by  Aj^pellee 
held  route  carriers  to  be  independent  contractors.  The 
situation  was  thereafter  clarified  in  that  state  by 
enactment  of  a  similar  specific  exemption  (6  P.H. 
Soc.  Sec.  Ser.  (Washington),  Par.  27226.40).  Even 
though  a  distinction  may  be  made  between  vendors 
and  route  carriers,  in  most  instances  the  court  has 
concluded  that  route  carriers  are  independent  con- 
tractors." 

No  useful  purpose  can  be  served  by  considering 
the  many  other  cases  cited  by  Appellee  involving 
various  types  of  salesmen  and  entirely  dissimilar  fact 
situations. 


III. 

APPELLEE'S  TREATMENT  OF  MATERIAL  FACTORS. 

At  pages  17-30  of  Appellants'  opening  brief,  it  was 
developed  that  the  District  Court  erred  by  relying  on 
facts  unsupported  by  the  record  and,  in  some  in- 
stances, contrary  to  its  own  findings,  and  also  by  at- 
taching undue  significance  to  certain  facts  wliile  dis- 


•■'Ross  V.  Post  I\ib.  Co.,  129  Conn.  564,  29  A.  (2d)  768;  Oall  v. 
Detroit  Journal  Co.,  191  ^lich.  405,  158  N.W.  36 ;  State  Compen- 
sation Ins.  Fund  v.  hid.  Ace.  Comm..  216  Cal.  i351,  14  P.  (2d) 
306;  Bohanon  v.  James  McClatchy  Pub.  Co.,  16  C.A.  (2d)  188, 
60  P.  (2d)  510;  Rathhun  v.  Payne,  21  C.A.  (2d)  49,  !68  P.  (2d) 
291. 
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missing  other  important  ones  as  mere  details.  Ap- 
pellee's answer  to  Appellants'  attack  on  these  unsup- 
ported findings  consists  chiefly  of  no  more  than  a  ref- 
erence to  the  findings  themselves,  and  its  answer  to 
Appellants'  attack  on  the  lower  court's  reasoning  is 
limited  to  a  mere  repetition  of  such  reasoning. 

Control  Factor. 

Appellants  attacked  the  inference  drawn  by  the 
District  Court  that  control  was  exercised  by  the  pub- 
lisher through  selecting  vendors,  fixing  or  shifting 
their  places  of  work,  and  discontinuing  sales  to  the 
vendor.  Appellants  pointed  out  that  a  publisher  did 
not  contract  with  a  vendor  in  resjject  to  a  corner 
thereafter  to  be  designated  by  the  publisher,  but  with 
respect  to  a  then  specified  corner;  that  once  the  con- 
tract was  made  the  publisher  could  not  transfer  the 
vendor  or  discontinue  sales  to  him  except  for  cause; 
and  that  the  District  Court  expressly  had  so  found 
(R.  27,  Appellants'  brief  22).  The  court's  correct 
finding  in  this  respect  undoubtedly  was  based  on  the 
broad  arbitration  clause  in  the  contract  (Appellants' 
brief.  Appendix  111,  sec.  36),  and  the  testimony 
of  the  only  witnesses  in  this  respect  (R.  190-3, 
R.  344).  It  was  also  pointed  out  in  Appellants'  brief 
that,  while  the  publisher  could  discontinue  a  corner, 
by  so  doing  it  lost  its  retail  outlet  at  that  corner,  a 
consequence  which  operated  to  prevent  any  abuse  of 
the  right;  and,  further,  that  such  right  to  discontinue 
sales  was  typical  of  the  buj-er-seller  relationship.  Ap- 
pellee deals  with  Appellants'  contentions  on  pages  27, 


12 


28,  and  41  of  its  brief.  After  repeating  on  page  27  its 
inferences  and  reasoning,  Appellee  contends  on  page 
41  that  the  right  to  discontinue  sales  is  tantamount 
to  the  right  to  terminate.  On  page  28,  it  says : 

'*  Lastly,  it  must  be  recognized  realistically  that 
in  the  publisher's  right  to  terminate  the  rela- 
tionship for  cause  or  their  right  to  designate  loca- 
tions and  transfer  a  vendor  from  one  location  to 
another,  [a  transfer  also  could  be  made  only  for 
cause,  as  the  couii;  found]  there  was  implicit  con- 
siderable power  of  control."    (Emphasis  added.) 

Such  reasoning  has  no  support  in  the  law.  See  Judge 
Hand's  opinion  cited  in  this  connection  on  page  23  of 
Appellants'  opening  brief,  also  this  court's  opinion 
in  the  Hearst  case. 

Appellants'  contention  that  the  court  erred  in  find- 
ing that  the  publishers  fixed  the  vendors'  profits  is 
actually  supported  by  the  assertion  (page  27,  Ap- 
pellee's brief)  that  the  contract  between  the  parties 
fixed  the  wholesale  and  retail  price  of  the  papers. 
This  is  the  fact.  The  price  between  every  buyer  and 
seller  is  a  matter  of  contract. 

Appellee  then  adds  (page  27  of  its  brief)  that  the 
publisher  controlled  the  number  of  newspapers  deUv- 
ered  to  a  vendor.  In  support  thereof,  only  the  court's 
finding  (R.  69)  is  cited.  However,  the  court's  finding, 
while  ambiguous,  is  not  to  this  effect.  It  is  that  the 
nmnber  of  newspapers  delivered  at  a  corner  was  the 
number  estimated  to  be  needed;  that  any  disagree- 
ment as  to  the  number  was  a  matter  for  settlement  be- 
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tween  the  publisher  and  the  Union.  Moreover,  Appel- 
lants contend  that  the  testimony  on  this  point  estab- 
lishes the  statenrient  made  in  Appellants'  brief  (page 
4)  that  the  vendors  were  entitled  to  receive,  and  did 
receive,  the  number  they  specified  (R.  182),  the  only 
qualification  being  the  fact  that  the  number  of  the 
first  edition  delivered  was  what  was  shown  by  experi- 
ence to  be  needed. 

Appellee  urges  as  another  element  of  alleged  con- 
trol (pages  28  and  43  of  its  brief)  that  the  vendors 
were    required    to    return    unsold    newspapers    and, 
j  hence,  that  title  thereto  did  not  pass  to  the  vendors. 

'     Appellee's  argument  in  this  respect  is  based  on  a 

!  misleading  quotation  of  the  contract.  Appellee  quotes 

I  (page  44)  as  a  complete  sentence  the  first  part  set 

forth  below  but  leaves  out  the  balance  of  the  sentence, 

namely,  the  part  set  forth  in  italics : 

''All  unsold  complete  newspapers  shall  be  re- 
turned to  the  Publisher's  representative  in  ac- 
cordance with  the  requirements  of  the  Publisher, 
and  if  so  returned  by  the  News  Vendor  to  whom 
they  were  sold  by  the  Publisher,  shall  be  credited 
to  such  Netvs  Vendor  at  the  wholesale  price,  such 
credit  to  be  given  at  the  settlement  of  each  day's 
sales."  (Appellants'  Opening  Brief,  Appendix 
III,  sec.  19.) 

The  same  section  then  sets  forth  an  interpretive 
clause  covering  the  quoted  provision  and  provides  in 
substance  that  the  vendor  is  entitled  to  have  credit  if 
he  returns  unsold  papers  mider  certain  conditions. 
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Thus,  it  is  evident  that  the  vendor  is  given  a  quali- 
fied right  to  return  unsold  papers,  and  that  the  only 
mandate  of  the  word  "shall"  is  that  if  he  wishes  to 
receive  credit  he  must  return  the  papers  in  accord- 
ance with  the  requirements  of  the  publisher  and  not 
when  and  as  he  himself  may  choose. 

After  enumerating  other  so-called  control  elements, 
the  irrelevancy  of  which  was  pointed  out  in  the  Ap- 
pellants' opening  brief,  Appellee,  after  conceding 
(page  30  of  its  brief)  that  it  may  be  true  that  the 
vendors  were  free  from  detailed  control,  asserts  that 
excerpts  from  certain  corner  complaints  showed  who 
was  boss.  The  excerpts  show  that  a  wholesaler  on  oc- 
casion checked  a  man  in,  i.e.,  collected  from  htm,  and 
refused  further  deliveries  because  he  was  drunk.  This 
indicates  only  that  the  wholesaler  was  doing  what  any 
prudent  person  charged  with  the  duty  of  delivering 
papers  to  vendors  and  collecting  therefor  should  have 
done.  When  the  wholesalers  asked  the  publishers  to 
take  action  for  cause,  they  were  prompted  by  failure 
of  one  kind  or  another  on  the  part  of  the  vendor  prop- 
erly to  fulfill  his  contract.  The  very  fact  that  the 
wholesalers  went  to  the  publishei*s  with  these  com- 
plaints demonstrates  that  they  had  no  disciplinary 
power.  Whenever  a  wholesaler  attempted  to  disci- 
pline a  vendor,  or  otherwise  exert  control  over  him, 
he  did  so  in  violation  of  his  instructions  and  in  excess 
of  his  authority  (R.  344).  The  witness  Parrish  clearly 
described  this  situation  in  somewhat  informal,  but, 
nevertheless  unambiguous,  language  (R.  191).  Iso- 
lated instances  of  such  conduct  do  not  change  the  true 
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nature  of  the  status  of  the  vendors.  Moreover,  Ap- 
pellee does  not  contend,  nor  does  the  record  show,  that 
any  action  was  ever  taken  by  the  publishers  on  any 
of  these  complaints.  It  does  show,  however,  that  a 
wholesaler  was  discharged  for  attempting  to  exercise 
control  (R.  191). 

Argument  of  Appellee  to  the  effect  that  control  was 
unnecessary  and,  hence,  the  lack  of  it  not  material, 
that  supervision,  sales  meetings,  and  vendor  reports 
were  umiecessary  and,  hence,  irrelevant  considera- 
tions, and  that  there  is  only  one  way  physically  to  sell 
a  newspaper,  only  serves  to  demonstrate  the  lack  of 
understanding  which  Appellee  has  of  the  small  but  in- 
dependent merchant.  Appellants  submit  that  where  a 
man  contracts  for  a  street  location  for  the  sale  of 
papers,  determines  by  contract  the  price  he  pays 
therefor,  is  free  to  sell  the  papers  he  buys,  together 
with  any  other  commodities  which  he  may  choose  to 
sell,  all  free  from  supervision  and  in  his  own  way,  ac- 
counting to  no  one  except  for  the  cost  of  his  merchan- 
dise, dependent  entirely  on  his  own  initiative  as  to  the 
variety  and  quantity  of  articles  he  sells  and  the  profit 
he  thereby  makes  for  himself — he  is  an  independent 
contractor  of  a  type  long  and  well  established — a 
street  merchant. 

Other  Relevant  Factors. 

What  has  just  been  said — and  developed  at  length 
in  Appellants'  opening  brief — makes  an  extended  re- 
ply to  Appellee's  treatment  of  the  other  factors  un- 
necessary.   Appellants  repeat  that  small  merchants 
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who  desire  to  act  as  such  and  to  maintain  their  inde- 
pendence are  no  less  operating  on  their  own  account 
because  their  investment  is  comparatively  small  and 
their  risks  (except  as  to  their  own  time)  not  great. 
Theirs  is  not  a  business  requiring  great  skill  or  large 
capital  investment,  but  it  is  a  business  depending  in 
part  on  good  will  and  requiring  initiative.  That  the 
degree  of  initiative  displayed  ranges  from  those  who 
sell  one  paper  to  those  who  sell  two  or  more  and, 
finally,  to  those  who  maintain  large  news  stands  where 
many  articles  are  sold  is  typical  of  all  forms  of  inde- 
pendent business  endeavor. 

The  fact  that  a  certain  minimiun  of  earnings  was 
guaranteed  is  of  no  relevance,  and  the  District  Court 
very  properly  attached  no  significance  to  it.  As  ex- 
plained on  page  5  of  Appellants'  opening  brief,  the 
publishers,  in  developing  new  territories,  sometimes 
found  it  necessary  to  guarantee  that  the  vendors 
would  at  least  earn  a  minimum  amount  each  week 
(R.  135).  The  minimums  were  low  and  designed  to 
take  care  of  such  situations.  While  the  guarantee  is 
contained  in  the  Union  contract  and,  hence,  in  terms, 
is  applicable  to  all,  the  number  of  vendors  whose  earn- 
ings did  not  exceed  the  guarantee  varied  from  as  low 
as  8%  to  30%,  depending  on  the  newspaper  and  the 
period  of  time  in  question  (R.  349,  446,  467,  and  468). 
Such  guarantees  are  commonly  given  to  various  types 
of  independent  distributors  or  operators,  particularly 
in  developing  new  territory.  Appellee  makes  a  ref- 
erence to  bonuses  (also  in  the  nature  of  guarantees), 
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hut  no  bonuses  were  paid  or  provided  for  during  the 
jxiriod  in  question. 

Appellee  urges  that  the  fact  that  the  vendors 
lormed  a  Union  which  was  affiliated  with  the  Ameri- 
can Federation  of  Labor  is  an  indication  that  they 
were  employees.  Appellants  submit  that  it  is  not. 
'J'lie  truckers  held  to  be  independent  contractors  in 
the  Greyvan  case  were  members  of  a  union,  and 
worked  under  a  contract  between  the  company  and 
the  union.  The  same  was  true  of  salmon  fishermen  who 
were  held  to  be  independent  contractors.  (Emard  v. 
Squire,  supra.)  It  is  not  uncommon  for  independent 
operators  to  combine  to  increase  their  bargaining 
power.  A  conspicuous  example  is  the  farmers'  asso- 
ciation or  co-op. 

It  is,  nevertheless,  material  that  the  vendors  were 
represented  by  a  powerful  Union,  and  that  under  its 
advice  and  guidance  a  contract  creating  the  buyer- 
seller  relationship  was  entered  into.  Whatever  motive 
the  Union  may  have  had  in  so  doing,  its  presence  in 
this  proceedings  throughout  should  leave  no  doubt 
that  the  Union  here  concerned  believes  that  the  inter- 
ests of  its  members  will  best  be  ser\^ed  by  maintaining 
the  independent  relationship.  If  it  is  the  vendors'  de- 
sire to  remain  independent,  as  it  is,  and  the  desire  of 
I  the  publishers  that  the  vendors  shall  remain  inde- 
pendent, as  it  is,  their  common  desire  should  be  re- 
spected. The  contract  of  the  parties  in  this  case  is  no 
subterfuge  as  was  the  one  the  social  security  admin- 
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istrator  tried  to  uphold  in  the  Bartels  case.  The  fact 
that  the  Union  was  a  party  to  the  contract  makes  it 
evident  that  the  parties  were  dealing  at  arm's  length. 


IV. 

CONGRESSIONAL  INTENT. 

In  their  opening  brief,  Appellants  pointed  out,  by 
reference  to  the  history  of  social  security  legislation 
and  by  analogy  of  reasoning  from  Congressional  ac- 
tion taken  as  a  result  of  the  Labor  Board's  ruling  in 
the  Hearst  case,  that  Congress  never  intended  the 
word  ''employee,"  as  used  in  the  social  security  laws, 
to  be  construed  other  than  in  its  ordinary  sense,  and 
hence,  that  Congress  never  intended  that  the  social 
security  laws  should  be  applied  to  vendors  who  buy 
newspapers  and  sell  them  at  retail. 

Since  the  filing  of  that  brief,  Congress  has  acted 
again.  By  an  overwhelming  vote  (See  vote  tabulation 
at  bottom  of  Appendix  I),  it  passed,  over  the  Presi- 
dent's veto,  H.  R.  5052,  an  amendment  specifically  ex- 
empting services  performed  by  an  individual  who 
sells  newspapers  "to  ultimate  consiuners,  under  an 
arrangement  imder  which  the  newspapers  *  *  *  are 
to  be  sold  by  him  at  a  fixed  price  his  compensation 
being  based  on  the  retention  of  the  excess  of  such 
price  over  the  amount  at  which  the  newspapers  *  *  * 
are  charged  to  him,  whether  or  not  he  is  guaranteed 
a  minimum  amount  of  compensation  for  such  service, 
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or  is  entitled  to  be  credited  with  the  unsold  news- 
papers *  *  *  turned  back."    (Appendix  I.) 

This  amendment  was  enacted  because  of  the  Dis- 
trict Court's  decision  here  on  appeal,  and  for  the  pur- 
pose of  clarifying  the  employer-employee  status  of 
newspaper  vendors  for  social  security  purposes.  (See 
Report  of  Committee  on  Ways  and  Means,  Appendix 
11.) 

The  enactment  of  this  amendment  is  conclusive 
proof  of  what  has  always  been  apparent,  except  to 
those  seeking  by  administrative  fiat  to  enlarge  the 
scope  of  social  security,  namely,  that  vendors  buying 
newspapers  and  retailing  them  to  the  public  were 
never  intended  l^y  Congress  to  be  classified  as  em- 
ployees under  social  security.  Accordingly,  the  assess- 
ment of  social  security  taxes  with  respect  to  the 
vendors  here  involved,  and  the  approval  of  that  as- 
sessment by  the  District  Court  in  this  case,  violated 
Congressional  intent;  and  was  an  unauthorized  ad- 
ministrative and  judicial  trespass  upon  legislative 
prerogative. 

It  is  established  that  this  court  may  consider  the 
amendment  made  to  the  social  security  laws  by  H.  R. 
5052  for  the  purpose  of  discovering  the  intention 
behind,  and,  hence,  the  meaning  of,  the  social  security 
laws  as  originally  enacted.  (Domarek  v.  Bates  Motor 
Transport  Lines  (CCA.  7th  Cir.)  93  F.  (2d)  522; 
Luckenbach  Steamship  Company  v.  United  States, 
280  U.S.  173,  74  L.  Ed.  356.) 
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CONCLUSION. 

Appellants  desire  to  make  it  clear  that  their  posi- 
tion in  this  case  is  not  to  be  understood  as  being  op- 
posed in  principle  to  the  extension  of  social  security 
benefits  to  whatever  extent  may  be  deemed  advisable. 
However,  they  are  strongly  opposed  to  any  extension 
except  by  orderly  and  well  considered  legislative  ac- 
tion embodying  adequate  provision  for  administrative 
procedure  if  the  self-employed  are  to  be  included.  In 
no  other  way  can  the  confusion  which  would  otherwise 
result  be  avoided,  and  in  no  other  way  can  the  checks 
and  balances,  fundamental  to  the  American  form  of 
government,  be  preserved. 

Dated,  San  Francisco,  California, 
April  28, 1948. 

Reginald  H.  Linforth, 
James  I.  Johnson, 

Attorneys  for  Appellants. 

Calkins,  Hall,  Linforth  &  Conard, 
Of  Counsel. 


(Appendices  I  and  II  Follow.) 
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Appendix  I 

80th  CONGRESS 
2d.  Session 

H.  R.  5052 


In  the  House  of  Representatives 


ABni. 


To  exclude  certain  vendors  of  newspapers  or  maga- 
zines from  certain  provisions  of  the  Social  Security 
Act  and  Internal  Revenue  Code. 

Be  it  enacted  by  the  Senate  and  House  of  Repre- 
sentatives of  the  United  States  of  America  in  Con- 
gress assembled,  That  (a)  section  209  (b)  (15)  of  the 
Social  Security  Act,  as  amended  (U.S.C.,  1940  edi- 
tion, Supp.  V,  title  42,  sec.  409  (b)  (15)),  and  section 
1426  (b)  (15)  of  the  Internal  Revenue  Code,  as 
amended,  are  hereby  amended  to  read  as  follows: 

"(15)  (A)  Service  performed  by  an  individual 
under  the  age  of  eighteen  in  the  delivery  or  dis- 
tribution of  newspapers  or  shopping  news,  not 
including  delivery  or  distribution  to  any  point 
for  subsequent  delivery  or  distribution; 

'*(B)  Service  performed  by  an  individual  in, 
and  at  the  time  of,  the  sale  of  newspapers  or 
magazines  to  ultimate  consmners,  under  an  ar- 
rangement imder  which  the  newspapers  or  maga- 
zines are  to  be  sold  by  him  at  a  fixed  price  his 
compensation  being  based  on  the  retention  of  the 
excess  of  such  price  over  the  amount  at  which  the 
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newspapers  or  magazines  are  charged  to  him, 
whether  or  not  he  is  guaranteed  a  minimmn 
amount  of  compensation  for  such  service,  or  is  en- 
titled to  be  credited  with  the  unsold  newspapers 
or  magazines  turned  back;  or". 

(b)  The  amendment  made  by  subsection  (a)  to  sec- 
tion 209  (b)  (15)  of  the  Social  Security  Act  shall  be 
applicable  with  respect  to  services  performed  after 
the  date  of  the  enactment  of  this  Act,  and  the  amend- 
ment made  to  section  1426  (b)  (15)  of  the  Internal 
Revenue  Code  shall  be  applicable  with  respect  to  serv- 
ices performed  after  December  31,  1939. 

SEC.  2.  (a)  Section  1607  (c)  (15)  of  the  Internal 
Revenue  Code,  as  amended,  is  hereby  amended  to  read 
as  follows: 

"(15)  (A)  Servdce  performed  by  an  individual 
under  the  age  of  eighteen  in  the  delivery  or  dis- 
tribution of  newspapers  or  shopping  news,  not 
including  delivery  or  distribution  to  any  point 
for  subsequent  delivery  or  distribution; 

''(B)  Sei'vice  performed  by  an  individual  in, 
and  at  the  time  of,  the  sale  of  newspapers  or  mag- 
azines to  ultimate  consiuners,  under  an  arrange- 
ment under  which  the  newspapers  or  magazines 
are  to  be  sold  by  him  at  a  fixed  price,  his  compen- 
sation being  based  on  the  retention  of  the  excess 
of  such  price  over  the  amount  at  which  the  news- 
papers or  magazines  are  charged  to  him,  whether 
or  not  he  is  guaranteed  a  minimum  amoixnt  of 
compensation  for  such  ser\dce,  or  is  entitled  to  be 
credited  with  the  imsold  newspapers  or  maga- 
zines turned  back;". 
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(b)  The  amendment  made  by  subsection  (a)  shall 
be  applicable  with  respect  to  services  performed  after 
j  December  31,  1939,  and,  as  to  services  performed  be- 
jfore  July  1,  1946,  shall  be  applied  as  if  such  amend- 
jment  had  been  a  part  of  section  1607  (c)  (15)  of  the 
i  Internal  Revenue  Code  as  added  to  such  code  by  sec- 
jtion  614  of  the  Social  Security  Act  Amendments  of 
1 1939. 

j  SEC.  3.  If  any  amount  paid  prior  to  the  date  of 
the  enactment  of  this  Act  constitutes  an  overpayment 
i  of  tax  solely  by  reason  of  an  amendment  made  by  this 
Act,  no  refund  or  credit  shall  be  made  or  allowed 
with  respect  to  the  amount  of  such  overpayment. 


March     5,  1948 — Passed  House  of  Representatives  (unanimous), 

Marcli  24,  1948 — Passed  Senate    (unanimous). 

April      5,  1948 — Vetoed  by  President  Truman. 

April    14,  1948— Veto  overridden  by  House— 307  to  28. 

April    20,  1948— Veto  overridden  by  Senate— 77  to  7. 
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Appendix  II 


80th  Congress)  House  of  Representatives  (Report 
2d  Session    )  (No.  1320 

Clarifying  Employer-Employee  Status  of  Certain 

Newspaper  and  Magazine  Vendors  For 

Social- Security  Purposes. 


February  3,  1948. — Committed  to  the  Committee  of 

the  Whole  House  on  the  State  of  the  Union 

and  ordered  to  be  printed. 


Mr.   Gearhart,   from  the   Committee   on   Ways   and 

Means,  submitted  the  following 

Report 

(To  accompany  H.  R.  5052) 

The  Committee  on  Ways  and  Means,  to  whom  was 
referred  the  bill  (H.  B.  5052)  to  exclude  certain 
vendors  of  newspapers  or  magazines  from  certain 
provisions  of  the  Social  Security  Act  and  Internal 
Revenue  Code,  having  considered  the  same,  report 
favorably  thereon  and  recommend  that  the  bill  do 
pass. 

General  Statement. 

This  bill  seeks  to  clarify  the  coverage  provisions 
of  title  II  of  the  Social  Security  Act,  as  amended, 
and  related  taxing  provisions  found  in  the  Internal 
Revenue  Code  as  these  requirements  apply  to  the 
vendors  of  newspapers  and  magazines. 


f 


Whatever  effect  it  may  have  on  the  extension  or 
restriction  of  existing  coverage  provisions  is  purely 
incidental  to  its  main  purpose,  which  is  the  removal 
jof  a  substantial  area  of  ambiguity  and  confusion  in 
jthe  application  of  the  coverage  provisions  of  the  act. 
!*rhe  bill  has  the  unqualified  endorsement  of  the  news- 
Ipaper  publishers,  the  vendors  concerned,  and  their 
imion  representatives.  A  telegram  recently  received 
from  an  important  news-vendors'  miion  is  attached 
to  this  report. 

Under  existing  law,  service  performed  by  an  in- 
dividual under  the  age  of  18  in  the  delivery  or  dis- 
tribution of  newspapers  or  shopping  news,  not  includ- 
ing delivery  or  distribution  to  any  point  for  subse- 
quent delivery  or  distribution,  is  specifically  excluded 
from  the  type  of  employment  covered  by  title  II  of 
the  act.  All  other  services  for  newspaper-  or  maga- 
zine-publishing firms,  including  that  of  delivery  or 
distribution  by  individuals  over  the  age  of  18,  were 
to  be  treated  as  giving  rise  to  an  employer-employee 
relationship  or  independent  contractor  relationship 
depending  on  the  usual  common-law  tests. 

One  of  the  most  difficult  problems  in  the  adminis- 
tration of  these  provisions  of  the  law  is  the  determina- 
tion of  who  is  and  who  is  not  an  employee  engaged 
in  the  sale  or  distribution  of  newspapers  if  the  in- 
dividuals concerned  are  over  the  age  of  18.  Coverage 
depends  upon  whether  there  is  employment,  but 
neither  the  term  "emplo>anent"  nor  the  terms  ''em- 
ployer" and  "employee"  are  precisely  defined  in  the 
law. 


•n 

Regardless  of  whether  news  vendors  are  or  are  not 
technically  employees,  under  some  decisions  in  recent 
cases,  including  a  decision  by  one  of  the  Federal 
district  courts  in  California,  involving  certain  ven- 
dors of  newspapers,  it  has  been  held  that  the  com- 
mon-law tests,  while  thoroughly  valid,  are  inadequate. 
The  Government  now  contends  that  any  type  of 
service  relationships  constitutes  employment  for  cov- 
erage purposes  if  it  is  not  incidental  to  the  pursuit 
of  an  independent  calling,  such  as  professional  serv- 
ices rendered  by  lawyers,  doctors,  engineers,  account- 
ants, and  the  like.  Obviously  this  raises  the  question 
of  what  is  meant  by  "an  independent  calling." 

The  bill  in  question  is  not  offered  as  the  comj)lete 
answer  to  the  troublesome  problem  of  defining  em- 
ployment or  determining  the  existence  of  an  em- 
ployer-employee relationship.  It  simply  provides  that 
in  the  sale  or  distribution  of  newspapers  and  maga- 
zines under  a  contractual  arrangement  whereby  sales 
are  made  at  a  fixed  price,  and  compensation  in  whole 
or  in  part  is  measured  by  the  excess  of  such  price 
over  the  amomit  at  which  the  newspapers  or  maga- 
zines are  charged  to  the  vendor,  such  vendor  shall 
not  be  covered  under  title  II  of  the  Social  Security 
Act  regardless  of  whether  he  is  guaranteed  a  mini- 
mum amount  of  compensation  or  credited  with  news- 
papers or  magazines  returned  to  his  supplier. 

The  retail  sales  of  newspapers  and  magazines,  espe- 
cially in  our  larger  cities,  is  accomplished  mider 
imique  and  widely  varjdng  circumstances.  A  great 
many  vendors,  over  the  age  of  18,  commonly  pur- 
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chase  their  papers  with  their  own  capital  and  become 
vii'tually  free  agents  to  dispose  of  them  at  will,  re- 
taining- what  they  consider  to  be  profits  and  not 
wages. 

Your  committee  feels  that  an  important  factor  in 
determining  that  newspaper  and  magazine  vendors 
should  be  treated  as  independent  contractors  or  per- 
sons otherwise  pursuing  an  independent  calling,   is 
the  fact  that  they  deal  as  independent  principles  with 
'their  own  customers  and  that  their  success  depends 
!  tin  large  measure  upon  the  good  will  engendered  by 
ithem  among  such  patrons.  This  fact  has  been  too 
frequently  overlooked  in  recent  years  in  ascertaining 
the  status  of  many  classes  of  working  people  as  em- 
ployees in  the  types  of  activities  covered  by  the  Social 
Security  Act.  hi  the  case  of  vendors  of  published 
periodicals  or  other  reading  matter,  the  mere  fact 
that   the   contractual   right   to   return   misold   goods 
at  a  given  time  exists  (and  this  is  a  familiar  practice 
I  among  manufacturers   and   merchants   as   well)    has 
little  if  any  bearing  on  the  ascertainment  of  the  ques- 
tion of  employment  status. 

Your  committee  is  impressed  with  the  fact  that 
the  vendors  of  newspapers  and  magazines  are  ordi- 
narily free  to  sell  other  goods,  wares,  and  mer- 
chandise, and  frequently  do;  that  they  determine 
the  way  and  the  mamier  of  offering  the  papers  and 
magazines  for  sale;  that  they  assume  the  risk  of  loss 
or  destruction  of  papers  or  magazines  which  they 
are  prevented  from  returning  for  credit;  and  that 
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their  gains  should  be  considered  as  profits  from  their 
own  business  rather  than  as  wages  for  employment. 

After  hearing  considerable  testimony  in  a  pubhc 
hearing  your  coimnittee  believes  that  where  the 
basic  method  of  compensation  is  that  described  above, 
these  vendors  should  not  be  treated  as  employees; 
that  to  consider  them  as  employees  of  the  publishing  ; 
firms  whose  products  they  l)uy  and  sell  produces  • 
a  ridiculous  and  absurd  rule  with  implications  that 
could  be  construed  so  as  to  permit  any  person  over 
the  age  of  18  selling  the  products  of  another,  mider 
like  arrangements,  to  be  considered  the  employee  of 
the  one  supplying  such  articles  or  products.  Such  a 
rule  would  create  an  unconscionable  administrative 
burden  upon  the  Govermnent  and  upon  the  business 
firms  and  individuals  concerned. 

Among  other  things,  it  would  require  every  pub- 
lishing house  to  withhold  the  required  tax  from  the 
profits  of  every  individual  selling  the  product  of  that 
firm.  News,  information,  and  reading  matter  written 
for  profit  and  offered  for  sale  to  any  buyer,  or  dis- 
tributed gratis,  is,  in  the  judgment  of  your  commit- 
tee, a  commodity  within  certain  obvious  limitations. 
One  who  buys  it  and  sells  or  distributes  it  for  a  profit 
even  though  conditions  may  be  attached  to  the  selling 
or  distributing  process,  clearly  should  not  be  regarded 
as  standing  in  an  employer-employee  relationship. 

The  requirement  of  the  bill,  that  the  services  will 
not  be  excluded  unless  performed  "at  the  time  of" 
the  sale  to  the  ultimate  consumer,  was  inserted  to 
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make  it  clear  that  the  exclusion  was  not  to  apply 
to  a  regional  distributor  whose  services  are  antecedent 
to  but  not  immediately  part  of  the  sale  to  the  ultimate 
consumer.  The  insertion  of  the  quoted  words  will 
bot  deny  the  exclusion  although  the  vendor  performs 
incidental  services  as  a  part  of  the  sale,  such  as 
services  in  assembling  newspapers  and  in  taking 
[them  to  the  place  of  sale. 

I  In  order  to  avoid  wiping  out  benefits  and  benefit 
(rights  which  have  already  accrued  and  on  which  in- 
dividuals may  have  placed  reliance,  the  amendment 
to  section  209  (b)  (15)  of  the  Social  Security  Act, 
^relating  to  benefits  mider  the  old-age  and  survivors 
insurance  system,  is  made  effective  with  respect  only 
to  services  performed  after  the  enactment  of  the  bill. 

The  amendments  to  the  old-age  and  sur\T.vors  in- 
surance and  unemployment  taxing  provisions  in  the 
Internal  Revenue  Code  are  applicable  with  respect 
to  services  performed  after  December  31,  1939.  In 
the  case  of  the  unemployment  tax,  the  bill  provides 
that,  as  to  services  performed  before  July  1,  1946,  the 
amendment  shall  operate  in  the  same  manner  and 
have  the  same  effect  as  if  such  amendment  had  been 
a  part  of  section  1607  (c)  (15)  of  the  code  as  added 
to  the  code  by  section  614  of  the  Social  Security  Act 
amendments  of  1939. 

The  bill  prohibits  any  credit  or  refund  of  any 
amount  paid  prior  to  the  date  of  enactment  of  this 
bill  which  constitutes  an  overpayment  of  tax  solely 
by  reason  of  an  amendment  made  by  this  bill. 


Your  committee  does  not  feel  enactment  of  tin; 
legislation  would  in  any  way  impair,  hinder,  or  re 
strict  the  development  or  improvement  of  the  preseni 
social-security  system.  On  the  contrary,  by  making, 
it  more  exact  in  its  terms  and  more  easily  adminis- 
tered, it  will  contribute  to  its  added  respect  by  the, 
public  and  its  efficiency  in  meeting  the  broad  pur-- 
poses  of  its  establishment. 
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